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CHISflOLM  AND  Others  v.  WALFORD  and  Another.  1880. 

THE   ATTORNEY  -  GENERAL  i;.  CHISHOLM  and  Others. 


March  11. 


Will— Construction— **  So  dying  ''—Effect  of  Pnmao. 

The  testator  deyised  all  bis  real  estate  to  trustees  in  trust  (as  to  a  portion 
thereof),  for  his  children  by  name,  to  be  divided  between  and  amount  them,  share 
and  share  and  share  alike,  and  the  several  and  respective  heirs  of  the  body  or 
bodies  of  all  and  every  of  them  lawfully  begotten,  **  subject  nevertheless  to  such 
directions  and  limitations  and  survivorship  as  thereinafter  mentioned."  The  wiU 
afterwards  contained  the  following  clause  : — **  And  as  to,  for  and  concerning  my 
said  several  and  respective  real  and  freehold  lands,  tenements  and  hereditaments 
hereinbefore  given  and  divided  in  the  respective  shares  and  proportions  to  and 
amongst  my  said  several  children  ;  I  do  hereby  direct  that,  in  case  any  one  or  more 
of  my  said  children  shall  die  under  the  age  of  twenty-one  years,  without  having 
issue  lawfully  begotten  at  his,  her  or  their  death  or  deaths,  or  bom  in  due  time 
thereafter,  then  the  share  or  shares  of  him,  her  or  them  so  dying  shall  accrue  and 
go  to  the  survivor  or  survivors  of  my  said  children  in  equal  shares  and  proportions, 
if  more  than  one,  and  if  but  one,  to  that  one,  and  be  assigned,  transferred  and 
made  over  to  him,  her  or  them,  his,  her  or  their  issue  together  with  his  her  or 
their  original  share  or  shares  ;  provided  nevertheless  that,  in  case  any  or  either  of 
my  said  children  shall  marry  and  have  issue  of  his,  her  or  their  body  or  bodies 
being  at  the  time  of  his  her  or  their  death  or  deaths,  or  bom  in  due  time  there- 
after, then  the  share  or  shares  of  him,  her  or  them  so  dying  shall  go  and  belong 
to  his,  her  or  their  child  or  children  lawfully  begotten,  and  shall  not  survive  to 
or  amongst  the  rest  of  my  said  children  as  hereinbefore  expressed.*' 

Held  that  the  proviso  in  the  executory  devise  had  not  the  effect  of  cutting  down 
the  estates  tail  previously  limited  to  the  testator's  clildren,  and  that  the  expression 
"  so  dying"  in  such  proviso  did  not  mean  dying  at  any  time,  but  dying  under  age. 

A  proviso,  as  a  general  rule,  unless  there  are  words  extending  its  application  to 
the  whole  instrument,  should  be  construed  with  reference  only  to  the  clause 
immediately  preceding  it. 

N.aW.R.,  Vol.  I.,  Law.  A 
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18d0.  CHjt^HbLM  AST)  Othkrs  v,  WALFORD  and  Others. 


CmsHOLu        SPBCiAi*piCsE  stated  by  order  of  Faucett^  J.,  without  pleadings. 

Walfobd.        1.     T^ifiC'  is   an    action  brought  by  the   Plaintiffs  against  the  .^ 

DefeAdfints  for  the  recovery  of  Thirty-two  Thousand  Pounds^  the 
depcuut  japon  a  purchase  agreed  to  be  made  by  the  Defendants  from 
tj^d /]?iain tiffs  on  the  26th  November^  1879^  of  certain  properties 
sitifate  in   George   Street^   in   the  City  of  Sydney,  known  as  the 
'v*^hisholm  Estate,'^  and  more  particularly  described  in  the  Particulars 
,  *'*''  6i  Sale  and  delineated  upon  a  plan  exhibited  at  the  time  of  sale. 
'  ''*.         [2*9  3.,  and  4.  are  omitted  as  immaterial]. 

5.  By  the  abstract  of  the  Plaintiffs'  title  it  appears  that  the  land 
comprised  in  the  contract  for  sale  was  originally  granted  to  James 
Chisholm,  who  died  seised  thereof  in  fee  simple  on  the  31st  March, 
1837,  having  first  duly  made  and  executed  his  last  will  and  testament 
dated  on  or  about  the  11th  day  of  February,  1835,  whereby  he  devised 
and  bequeathed  all  his  real  and  freehold  estate,  farms,  lands,  tenements 
and  hereditaments  whatsoever  in  possession,  remainder  or  expectancy 
with  the  rights,  members  and  appurtenances,  unto  William  Bowman 
and  John  Brown,  their  heirs,  executors,  administrators  and  assigns,  to 
hold  the  same  unto  the  said  William  Bowman  and  John  Brown,  their 
heirs,  executors,  administrators  and  assigns,  upon  and  for  the  trusts, 
intents  and  purposes,  and  with,  under  and  subject  to  the  powers, 
provisoes,  and  declarations  thereinafter  mentioned  of  and  concerning 
the  same,  that  is  to  say,  as  to,  for  and  concerning  certain  houses, 
buildings  and  premises  and  building  allotments  situate  in  George 
Street,  Sydney,  and  in  one  of  which  the  testator  then  resided,  in  trust 
for  his,  the  testator's,  children,  James  Chisholm  Junior,  John  William 
Chisholm,  Alexander,  Frederick,  Mary  Ann,  Maria,  and  Elizabeth 
Chisholm,  to  be  divided  between  and  amongst  them  share  and  share 
alike,  and  the  several  and  respective  heirs  of  the  body  or  bodies  of  all 
and  every  of  them  lawfully  begotten,  subject  nevertheless  to  such 
directions  and  limitations  and  survivorship  as  thereinafter  mentioned. 

6.  The  directions,  limitations  and  survivorship  referred  to  in  the 
said  will  are  contained  in  the  following  clause  of  the  Will,  that  is  to 
say — ''  And  as  to,  for  and  concerning  my  said  several  and  respective 
''  real  and  freehold  lands,  tenements  and  hereditaments  hereinbefore 

given  and  divided  in  the  respective  shares  and  proportions  to  and 

amongst  my  said  several  children  ;   I  do  hereby  direct  that,  in  case 

''  any  one  or  more  of  my  said  children  shall  die  under  the  age  of 


(€ 
U 


Walford. 


it 


VOL.  I.]  XLHI    VICT,  3 

"  twenty-one  years^  without  having  issue  lawfully  begotten  at  his,  her       1880. 
"  or  their  death  or  deaths^  or  bom  in  due  time  thereafter,  then  the   ^ 
"  share  or  shares  of  him,  her  or  them  so  dying  shall  accrue  and  go   ^   v. 
to  the  survivor  or  survivors  of  my  said  children  in  equal  shares  and 
proportions,  if  more  than  one,  and  if  but  one  to  that  one,  and  be 
"  assigned,  transferred  and  made  over  to  him,  her  or  them,  his,  her 
"  or  their  issue  together  with  his  her  or  their  original  share  or  shares ; 
"  provided  nevertheless  that,  in  case  any  or  either  of  my  said  children 
''  shall  marry  and  have  issue  of  his,  her  or  their  body  or  bodies  being 
"  at  the  time  of  his  her  or  their  death  or  deaths,  or  born  in  due  time 
'^  thereafter,  then  the  share  or  shares  of  him,  her  or  them  so  dying 
shall  go  and  belong  to  his,  her  or  their  child  or  children  lawfully 
begotten,  and  shall  not  survive  to  or  amongst  the  rest  of  my  said 
children  as  hereinbefore  expressed.'^ 

7.  All  the  testator's  several  children  named  in  the  devise  with 
respect  to  the  George  Street  Property  survived  the  testator  and 
attained  the  age  of  twenty -one  years,  no  child  having  died  under 
twenty-one  either  with  or  without  issue. 

8.  and  9.  [In  these  paragraphs  the  devolution  of  the  property  to 
the  Plaintiffs  was  shewn] . 

10.  The  testator's  children  or  their  assigns  or  devisees  have 
already  either  barred  all  estates  tail,  or  are  in  a  position  to  do  so,  and 
claim  to  make  a  good  title  to  the  property  comprised  in  the  contract 
of  sale  and  devised  to  them  under  the  said  Will. 

11.  The  Purchasers  object  to  the  title  on  the  ground  that  the 
proviso  in  the  executory  devise  already  set  out  has  the  effect  of  cutting 
down  the  estates  in  fee  tail  limited  by  the  earlier  part  of  the  will  to 
the  testator's  children  and  the  heirs  of  their  bodies  to  life  estates  only; 
whilst,  on  the  other  hand,  the  Vendors  contend  that  they  have  shewn 
and  are  able  to  make  a  good  title  to  the  property  sold,  inasmuch  as  the 
proviso  referred  to  has  not  the  effect  contended  for  by  the  Purchasers, 
but  is  strictly  limited  to  the  direction  immediately  preceding  and 
applies  only  to  the  case  of  children  dying  under  twenty-one  leaving 
issue^  and  that  the  expression  "  so  dying "  in  such  clause  does  not 
mean  simply  dying  at  any  time,  but  dying  under  twenty-one. 

12.  It  has  accordingly  been  agreed  between  the  Plaintiffs  and 
the  Defendants  that  the  right  to  the  deposit  or  sum  of  thirty-two 
thousand  pounds  shall  form  the  subject  of  this  special  case,  and  that, 
in  the  event  of  the  Court  deciding  in  favour  of  the  Vendors'  title,  they, 
the  Vendors,  shall  be  entitled  to  the  deposit  of  thirty-two  thousand 
pounds  and  the  interest  accruing  and  to  accrue  due  in  respect  thereof. 
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1880.       and  also  to  receive  interest  on  the  balance  of  the  purchase  money  in 
accordance  with  the  contract  from  the  date  of  the  agreement  at  the 
wf         rate  of  five  pounds  per  centum  per  annum. 

13.  It  has  been  further  agreed  that^  in  the  event  of  the  Court 
deciding  against  the  Vendors*  title,  the  Purchasers  shall  be  entitled  to 
receive  back  the  thirty-two  thousand  pounds  so  deposited  as  aforesaid 
with  the  accrued  or  accruing  interest  thereon,  and  in  such  case  the 
contract  for  the  sale  shall  be  absolutely  cancelled. 

14.  A  copy  of  the  Will  of  the  testator  James  Chisholm  is  annexed 
to  this  special  case,  and  is  agreed  to  be  read  as  if  inserted  therein  and 
forming  part  thereof.  The  question  for  the  Opinion  of  the  Court  is  : 
''Did  the  children  of  the  Testator  under  the  limitations  and  provisions 
of  the  said  will  take  an  estate  in  fee  tail  in  the  George  Street 
Property,  and  have  the  Vendors  accordingly  made  out  a  good  title  to 
the  property  sold  V 

If  the  Court  should  be  of  opinion  in  the  affirmative,  then  judgment 
shall  be  entered  for  the  Plaintiffs  for  thirty-two  thousand  pounds. 

If  the  Court  should  be  of  opinion  in  the  negative,  then  judgment 
shall  be  entered  for  the  Defendants. 

The  will  contained  a  general  devise  of  the  testator's  real  estate  to 
trustees,  followed  by  separate  declarations  of  the  trusts  of  the 
several  portions  in  favour  of  his  children  respectively.  The  trusts  on 
which  the  George  Street  property  was  devised  are  set  out  in  the 
special  case  verbatim.  After  each  of  the  properties  had  been  dealt 
with  separately,  came  the  general  clause  stated  in  the  6th  paragraph 
of  the  special  case,  and  the  rest  of  the  Will  had  reference  only  to  the 
rents  and  profits  of  the  estate,  the  custody  of  the  testator's  children, 
and  to  his  personal  property. 

Barley,  Q.  C.  (Gordon  and  Davis  with  him)  for  the  Plaintiffs.  It 
is  admitted  by  the  special  case  that  an  estate  tail  in  the  George 
Street  property  is  given  in  the  first  instance  to  the  children.  We 
contend  that  the  executory  devise,  which  is  relied  upon  as  cutting 
down  the  estate,  applies  only  to  children  dying  under  twenty- one. 
The  whole  question  turns  on  the  construction  of  the  proviso  to  the 
executory  devise.  Our  contention  is  that  that  proviso  extends  only 
to  the  clause  of  executory  devise  immediately  preceding  it  and  not  to 
the  former  clauses  of  the  Will.  The  testator  first  gives  estates  tail  in 
the  different  properties.  Then  by  a  general  clause  he  directs,  in 
order  to  prevent  an  intestacy,  that  if  any  child  dies  under  age 
without  issue  his  share  shall  go  to  the  surviving  children,  but  if  be 
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dies  under  age  with  issue  his  share  shall  go  to  his  issue.   ''  So  dying ''       1880. 
can  only  mean  dying  under  age.     The  authorities  clearly  shew  that  "T" 
when  a  vested  estate  in  tail  is  once  given  in  a  Will^  express  words  are         v 
necessary  to   cut   it   down  :    Toovey   v.    Bassett   (1)  ;    Feariie  on   ^^^^^' 
Contingent  Remainders  (2). 

Ovoen  (Donovan  with  him),  for  the  Defendant.  It  is  contended 
on  the  other  side  that  the  first  devise  creates  an  estate  tail,  uncon- 
ditional and  unlimited.  But  that  is  not  so.  The  devise  is  "  subject 
to  the  limitations  hereinafter  contained."  Besides,  it  is  not  the  case 
of  a  direct  devise  to  the  children ;  it  is  only  an  executory  trust  in 
their  favour.  Duties  are  left  to  the  trustees  to  perform  which  make 
it  necessary  for  them  to  have  the  legal  estate.  Therefore  the 
authorities  cited  have  no  application.  On  the  contention  of  the 
other  side  the  proviso  becomes  mere  surplusage.  Supposing  that  a 
vested  estate  in  tail  is  given,  then  the  issue  of  children,  whether  they 
die  under  or  over  twenty-one,  will  take  their  parent's  share,  and  there 
is  no  necessity  for  any  direction  at  all.  In  a  case  of  this  kind  the  first 
principle  of  construction  is  to  give  effect  to  every  word  in  the  Will. 
All  through  the  Will  the  testator  leaves  his  different  properties  to  his 
children  exactly  in  the  same  way,  that  is,  for  estates  tail  ''  subject 
nevertheless  to  such  directions  and  limitations  and  survivorship  as 
hereinafter  contained.''  Then  comes  the  general  clause  applying  to 
all  those  devises.  The  word  ''  limitation  "  has  a  distinct,  technical 
meaning.  It  means  the  carving  out  of  a  particular  estate.  There- 
fore, when  the  testator  devises  the  properties  to  his  children  ''  subject 
to  the  limitations  hereinafter  contained,"  he  means  that  in  a  later  part 
of  the  Will  he  will  mark  out  the  exact  estates  which  they  are  to  take. 
We  contend  that  the  proviso  gives  an  estate  for  life  to  each  of  the 
children,  with  remainder  in  tail  to  his  or  her  children  if  there  are 
any.  It  is  contended  on  the  other  side  that  the  words  "  so  dying  " 
must  refer  to  the  first  part  of  the  clause  and  mean  dying  without 
issue.  But  the  rule  is  that  the  word  ''so"  refers  to  the  last 
antecedent ;  and  the  last  death  mentioned  is  a  death  leaving  issue. 

DarUy  in  reply.  No  explanation  is  given  of  the  fact  that  a  good 
estate  tail  is  vested  in  every  case  in  the  first  instance,  except  once, 
when  an  estate  in  fee  is  given.  Why  should  this  have  been  done  ? 
Why  could  not  the  testator  have  either  given  estates  for  life  in  the 
first  instance,  or  devised  to  the  children  without  any  words  of 
limitation,  afterwards  marking  out  the  estates  they  were  to  take? 
The  words  "  shall  not  survive  "  limit  the  operation  of  the  proviso,  and 
bind  it  to  the  preceding  clause. 

(1)  10  East,  460.  (2)  p.  395. 
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1880. 


Attorney- 

GlNKRAL 

V. 

Chibholm. 


THE  ATTORNEY-GENERAL  r.  CHISHOLM. 

Special  Case.  The  same  point  was  in  question  in  this  case 
with  reference  to  a  property  purchased  by  the  Crown  from  the 
Chisholm  family.  The  same  objection  was  taken  to  the  title^  and  the 
Attomey-Oeneral  sued  for  a  return  of  the  deposit. 

Counsel  for  the  Defendants  were  allowed  to  begin,  as  the  Crown 
had  the  right  of  reply. 

Barley,  Q,C,,  Oordon,  and  Davis  appeared  for  the  Defendants. 

Oardon,  Our  contention  is  that  the  devise  in  the  will  creates  an 
estate  tail  in  the  children,  and  that  that  estate  tail  is  not  affected  at 
all  by  the  words  ''  subject,  &c.''  This  is  the  simple  and  natural  way 
of  reading  the  Will.  All  that  is  necessary  is  to  see  that  the  subse- 
quent clauses  will  not  be  read  as  inconsistent  with  an  estate  tail. 
In  Jarman  on  Wills  (3)  the  learned  editor,  in  summing  up  the 
result  of  a  number  of  cases,  says  : — ^'  The  preceding  cases  present 
many  shades  of  difference,  but  they  aJl  concur  in  establishing  the 
principle,  that  words  of  inconsistent  modification  engrafted  on  a 
limitation  to  heirs  of  the  body  are  to  be  rejected.'^  In  the  case  of 
Doe  V.  Goff  (4)  the  limitations  in  the  Will  were  very  much  the  same 
as  those  at  present  in  question.  The  decision  there  was  in  favour  of 
the  Plaintiff's  contention,  but  of  that  case  Mr.  Jarman  remarks  (5) : 
''  Of  this  case  it  is  enough  to  say  that  it  has  been  distinctly  overruled  by 
the  highest  authority,^'  and  he  goes  on  to  make  out  this  proposition 
by  reference  to  the  decision  in  Jesson  v.  Wright  (6).  Again  in 
Jarman  on  Wills  (7)  there  is  the  following  observation :  "  It  remains 
to  be  observed  that  where  a  devise  to  a  person  and  his  issue  (or  to 
him  and  the  heirs  of  his  body)  is  followed  by  a  limitation  over  in  the 
case  of  his  dying  without  leaving  issue  living  at  his  death,  the  only 
effect  of  these  special  words  is  to  make  the  remainder  contingent  on 
the  prescribed  event.  They  are  not  considered  as  explanatory  of  the 
species  of  issue  included  in  the  prior  devise,  and  thereupon  do  not 
prevent  the  prior  devisee  taking  an  estate  tail  under  it.'' 

Owen  and  Healy  for  the  Crown.  It  is  clear  that  the  person  who 
drew  this  Will  understood  legal  phraseology.  [Haroravf,  J.  It  is 
one  thing  to  use  legal  terms — another  thing  to  understand  them.] 
The  authorities  referred  to  have  nothing  to  do  with  the  present  case. 
Here  there  is  no  gift  of   an  unconditional   estate  tail  in  the  first 


(3)  Vol.  n.,  p.  347. 

(4)  11  East,  668. 

(5)  Vol.  II.,  p.  362. 


(6)  2  BUgh.  5& 

(7)  Vol.  n.,  p.  422. 
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instance.     The  trust  declared  in  favour  of  the  testator's  children  is  a       1880. 
mere  executory  trust,  and  must  be  read  in  conjunction  with  the  ""; 
subsequent  clause  in  the  will.     In  Jarman  on  Wills  (8)  instances  are    Gbitbral 
given  of  estates  tail  being  cut  down  by  subsequent  limitations  to   fjHiBHOLM 
estates  for  life. 

Har6rat£,  J.  I  base  my  decision  on  the  well  known  rule  that  in 
construing  a  Will  we  must  look  for  the  leading  intention  of  the 
testator.  And  here  I  think  his  leading  intention  was  to  create  an 
estate  tail.  That  is  the  natural  reading  of  the  man's  mind  from  the 
expressions  in  the  Will.  That  being  so  the  Court  will  support  and 
carry  out  the  general  intention,  and  the  express  words  giving  effect 
to  it  will  not  be  cut  down  by  any  implication  from  subsequent  clauses 
in  the  Will.  This  principle  was  established  in  the  great  case  of 
Doe  Y.  Hicks  (9).  It  was  there  decided  that  whatever  the  testator 
has  once  done  by  apt  and  clear  words  is  not  to  be  undone  by 
subsequent  general  words.  Now  it  has  been  argued,  or  rather 
asserted,  that  the  words  "  subject  to  such  directions  and  limitations 
and  survivorship  as  hereinafter  mentioned/'  mean  subject  to  whatever 
expressions  may  be  picked  out  anywhere  from  the  subsequent  clauses 
in  the  Will.  But  I  think  they  have  quite  a  different  meaning.  They 
mean  that  the  great  and  main  intention  of  the  Will  shall,  in  the 
smaller  circumstances  attending  the  estate,  be  modified,  but  not  in 
its  leading  idea.  The  next  principle  or  rule  of  construction  to  which 
I  shall  refer  is  this,  that  a  proviso  only  applies  to  the  sentence  to 
which  it  is  a  proviso.  In  an  Act  of  Parliament  no  one  would  think 
of  taking  a  proviso  from  one  part  and  applying  it  to  another  part.  The 
word  ^'provided"  limits  the  application  of  a  clause  to  that  immediately 
preceding  it.  On  that  broad  rule  of  construction,  which  is  applicable 
to  all  documents  alike,  I  think  the  arguments  in  favour  of  the  title 
are  right  and  should  prevail.  Another  remark  which  it  occurs  to  me 
to  make,  is  how  extremely  inconvenient  it  would  be  to  extend  the 
period  before  this  property  becomes  vested  ;  for  we  should  be 
continuing  the  estate  unvested  until  the  latest  possible  period  allowed 
by  the  rule  against  perpetuities.  I  feel  quite  sure  that  in  the  later 
clauses  the  testator's  only  intention  was  to  provide  that  his  children's 
children  should  take  per  stirpes.  I  do  not  believe  he  had  any  idea 
of  postponing  the  division.  It  is  a  great  rule  to  be  followed  in 
construing  Wills,  that  the  Court  should,  as  far  as  possible,  keep  the 
property  ready  for  enjoyment,  and  not  postpone  the  period  of 
▼esting,  and  that  properties  ought  not  to  be  tied  up  except  by 
eipress  words. 

(8)  Vol.  I.,  p.  823.  (9)  8  Bing.,  476  ;  1  CI.  A  F.,  20. 
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1880.  Faucett,  J.    I  am  rather  surprised  that  Mr.  Owen  was  ahle  to  say 

Attorney-  ^^  nauch  in  suppoi*t  of  his  contention.  It  appears  to  me  that, 
General  construing  this  Will  as  we  would  any  other  by  looking  at  the  whole  of 
CiiisHOLM.  its  contents,  we  shall  have  no  difficulty  in  deciding  in  favour  of  the 
Vendors'  title.  The  dominant  idea  undoubtedly  is  to  distribute  the 
property  equally,  share  and  share  alike,  between  the  testator's 
children  and  their  children.  Whether  the  first  clause  in  question 
amounts  to  an  executory  trust  only  or  confers  an  estate,  in  my  opinion, 
makes  no  difference.  Let  us  come  now  at  once  to  the  proviso.  The 
first  part  of  the  clause  deals  with  the  case  of  a  child  dying  under  age, 
and  consequently  dying  without  being  able  to  make  a  Will.  The 
words  "  together  with  his,  her  or  their  share  or  shares  *'  shew  that  the 
share  of  such  a  child  is  to  be  distributed  equally  among  the  other 
children  in  the  same  manner  as  their  original  shares ;  that  is  to  say, 
shall  go  to  them  in  tail.  Now  we  come  to  the  proviso.  I  think  that 
if  a  proviso  is  clearly  applicable  to  that  part  of  the  preceding 
clause  to  which  it  is  attached,  it  must  be  restricted  to  it.  If  a 
proviso  in  an  Act  of  Parliament,  or  a  Will,  or  any  other  document,  is 
intended  to  have  a  general  effect,  words  are  introduced,  such  as  ''  not- 
withstanding anything  in  this  Act  contained,'^  or  the  like,  shewing 
that  it  is  intended  to  apply  to  the  whole.  There  are  no  such  words 
here.  The  words  of  the  proviso  are,  "  Provided  nevertheless  that,  in 
case  any  or  either  of  my  said  children  shall  marry  and  have  issue  of 
his,  her,  or  their  body  or  bodies  being  at  the  time  of  his,  her,  or  their 
death  or  deaths,  or  born  in  due  time  thereafter,  then  the  share  or 
shares  of  him  her  or  them  so  dying  shall  go  and  belong  to  his,  her  or 
their  child  or  children  lawfully  begotten,  and  shall  not  survive  to  or 
amongst  the  rest  of  my  children  as  hereinbefore  expressed.''  This 
proviso  is  not  needless,  as  has  been  contended,  but  was  required  to  avoid 
the  effect  of  the  previous  clause.  Acting  on  the  general  principle  that 
an  estate  in  fee  or  in  tail  once  given  cannot  afterwards  be  cut  down 
except  by  express  words,  I  think  Mr,  Oiven's  contention  must  fail. 
If  it  were  to  succeed,  one  consequence  would  be  that  an  estate  tail 
would  be  given  to  some  of  the  children,  and  an  estate  for  life  to  the 
others.  Would  it  not  be  an  absurdity  that  those  children  of  the 
testator  who  survived  their  own  children  would  have  an  estate  tail, 
while  those  who  died  leaving  issue  would  only  have  an  estate  for  life  f 

WiNDEYER,  J.     I  concur  with  their  Honors,  and  also  think  that 
the  words  at  the  conclusion  of  the  proviso  "  shall  not  survive  "  are 
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antithetical  to  the  words  ''shall  accrue  and  go''  in  the  preceding 
clause^  and  bind  the  clause  and  the  proviso  together. 

Judgment  for  the  Plaintiffs  in  the  first  action,   (10). 
Judgment  for  the  Defendants  in  the  second  action,  (10). 

Attorneys  for  the  Chisholm  Family — Norton  8f  Smith, 

Attorneys  for  Messrs.  Walford  and  Sparke — Holds  worth  8f  Evans, 

Crown  Solicitor — John  Williams, 


1880. 


Attorney- 
General 

V. 

Chisholm. 


(10)  On  the  following  day  Sir  W. 
Manning,  J.,  on  taking  his  seat  on  the 
bench  with  Faucett  and  Windeybr, 
J.  J.,  delivered  the  following  opinion  : — 

I  desire,  with  the  approval  of  their 
Honors,  to  express  my  concurrence  in 
the  decision  of  their  Honors  in  the 
cases  of  Chtehohn  v.  Walford  and  The 
AUomey-Oeneral  y,  Chisholm,  It  is 
thought  that  the  doubts  which  have 
been  raised  as  to  the  title  which  the 
Vendors  could  pass  to  the  Vendees  may 
by  that  means  be  further  quieted ;  and  on 
account  of  the  very  large  value  of  the 
properties  affected  by  the  question  it  is 
specially  important  to  strengthen  con- 
fidence in  the  title.  I  had,  in  antici- 
pation of  having  to  sit  at  the  hearing 
of  the  matter,  carefully  studied  the 
special  cases  and  the  Will  of  the  late 
Mr.  Chishohn,  and  I  have  again  done  so 
since  the  argument,  and  my  opinion  is 
clear  that  the  testator's  children  took 
estates  tail,  and  that  as  all  attained 
their  majority,  the  entails  were  and  are 
capable  of  being  cut  off,  and  a  good 
title  in  fee  can  be  given.  In  other 
words,  the  proviso  mentioned  in  the 
special  case  had  not  the  effect  of 
reducing  the  estates  of  the  first  devises 
to  holdings  for  life,  subject  to  remainders 
over.  In  the  first  place  it  is  certain 
that  the  original  devise  to  the  testator's 
children  was  expressed  in  terms  which 
created  estates  tail ;  and  this,  I  think, 
was  the  testator's  general  or  governing 
intent ;  not  to  be  cut  down  unless 
by  other  language,  plainly  applicable 
to  that  devise.  Afterwards,  and  in  a 
remote  part  of  the  Will,  comes  the 
clause  containing  the  proviso,  but  it 


appears  to  me  clearly  that  this  clause, 
including  the  proviso,  was  intended 
only  to  meet  the  contingency  of  any 
of  the  testator's  children  dying  under 
age,  and,  as  this  event  did  not  hap- 
pen, the  clause  has  now  no  operation 
whatever.  Its  ruling  part  directs  that 
in  the  event  of  any  of  the  testator's 
children  dying  under  age  and  without 
lawful  issue,  bom  at  the  time  of  death, 
or  then  begotten  and  bom  in  due  time 
after,  the  survivors  or  survivor  or  theip 
issue  should  take  the  share  or  shares  of 
the  child  so  dying  under  age,  together 
with  their  original  shares  (that  is, 
according  to  the  limitations  affecting 
the  original  shares),  and  then  follows 
the  proviso  in  question,  which  I  re- 
gard purely  as  a  proviso  to  meet  this 
contingent  survivorship  clause.  Its 
position  and  the  form  of  words,  "  Pro- 
vided nevertheless,"  and  its  coptents 
show  that  its  only  connection  is  with 
that  clause.  It  appears  to  me  to 
amount  simply  to  this,  that  the  tes- 
tator says : — "Whereas  I  have  directed 
in  the  preceding  words  that  the  shares 
of  any  of  my  children  shall  pass  to  the 
survivors  in  the  double  contingency 
of  death  under  age,  and  of  the  failure 
of  any  lawful  issue  to  the  child 
so  dying  under  age,  so  I  now  provide 
for  the  event  of  such  death  under  age 
but  after  marriage  and  the  birth  of 
issue  of  such  marriage.  In  that  event, 
there  shall  be  no  such  passing-over  of 
the  deceased  child  or  children's  shares 
to  survivors ;  but  the  issue  shall  take 
their  respective  parent's  shares."  Per- 
haps the  meaning  would  be  more 
plainly  seen  by  a  transposition  of  the 
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1S80. 


SANDEMAN  r.  BEDWELL. 


March  4.       Pleading — AcHcm  by  Official  Aaaignee— Breach  by  Insolvent — PUa  qf  cross  action. 

In  an  action  by  the  Official  ABsignee  of  an  Insolvent  for  the  balance  dne  nnder  a 
building  contract  entered  into  with  the  InsolTent,  a  plea,  by  way  of  crou  action,  of 
damages  sustained  by  the  Defendant  by  reason  of  the  breach  by  the  Insolvent  of 
the  conditions  of  a  bond  binding  him  to  the  proper  completion  of  his  contract  with 
the  Defendant,  was  pleaded  and  demurred  to. 

Held^  following  Humphery  v.  Hovsesy  that  the  plea  was  good. 

Declarition  by  the  Official  Assignee  of  the  insolvent  estate  of 
Michael  Burke  for  work  and  labour. 

The  second  plea  originally  pleaded  to  this  declaration  was  success- 
fully demurred  to  (1),  and  the  Defendant  afterwards  filed  an  amended 
plea,  by  way  of  cross-action,  setting  out  the  same  facts  as  the  former 
plea,  with  the  additional  averments  that  the  cause  of  action  in  the 
declaration  mentioned  arose  out  of  the  contract  in  the  plea  mentioned, 
and  not  otherwise,  and  that  the  damages  the  Defendant  had  sustained 
by  reason  of  the  premises  exceeded  the  amount  claimed  by  the 
Plaintiff  as  such  Assignee  as  aforesaid,  and  that  he  was  willing  to  set 
off  the  amount  of  damages  so  sustained  by  him  as  aforesaid  against 
the  Plaintiff's  claim. 

Demurrer  on  the  grounds:— 1.  That  the  alleged  cause  of  action 
mentioned  in  the  plea  is  enforceable,  if  at  all,  against  the  Insolvent 
personally,  and  not  against  the  Plaintiff  as  his  Official  Assignee  in 


words  "  shall  not  survive  to  or  amongst 
the  nnmber  of  my  said  children  as 
hereinbefore  expressed  **  so  as  to  make 
them  come  before  the  words  of  gift  to 
the  issne  of  the  deceased  child  or 
children ;  and  by  reading  the  latter 
words  antithetically  as  follows,  "bnt 
shall  go  to  his,  her  or  their  child  or 
children  lawfully  begotten."  If  the 
proviso  had  been  omitted  altogether, 
the  lawful  issue  of  one  of  the  original 
devisees  dying  under  age  would  not 
have  been  disinherited  ;  because  the 
survivorship  provision  would  not  have 
applied,  and  the  original  entail  in  the 
devise  to  the  parent  and  the  heirs  of 


his  body  would  have  remained.  And 
if  it  be  asked  why  they  are  put  in 
the  proviso,  the  answer  may  be,  either 
that  it  was  introduced  for  greater 
caution,  or  in  order  to  make  the  children 
of  the  deceased  parent  so  dying  under 
age,  take  as  a  class  directly  under  the 
will  instead  of  letting  the  estate  pass 
derivatively  by  heirship  under  the  entail. 
The  latter  would  have  been  its  true 
effect,  if  the  contingency  had  happened ; 
but  as  no  child  has  died  under  age,  I 
consider  that  the  Will,  for  the  present 
purpose,  should  be  read  as  if  the  clause 
and  its  proviso  had  no  existence. 
(1)    2S.  C.  R.  (N.  S.)145.| 
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Insolvency^  and  cannot  therefore  be  pleaded  by  way  of  set  off  in  this       1880. 
action.     2.   That,  as  the  alleged  damages  claimed  under  the   plea" 
are   unliquidated,   and  could  not  be  made  a  claim  and   proved  as         v. 
a  debt,  or  demand,  or  as  a  set  off  in  the  estate  of  the  Insolvent,  they    Bbdweli. 
cannot  be  recovered  in  a  Court  of  law  by  the  Defendant  from  the 
Plaintiff   suing  as   Official   Assignee.      3.   That,  as  the  Defendant 
cannot  issue  a  writ  and  maintain  an    original    action    against   the 
Plaintiff  as  Official  Assignee,  in  respect  of  the  alleged  cause  of  action 
mentioned  in  the  plea,  he  cannot  plead  the  same  by  way  of  cross 
action  as  a  set  off  against  the  Plaintiff  as  Official  Assignee. 

Cohen  for  the  Plaintiff  in  support  of  the  demurrer  refers  to 
5  Vic.  No.  17,  s.s.  87,  38,  89,  40,  97,  and  84.  He  also  cited 
Utferson  v.  Vernon  (2) ;  Burmester  v,  Scott  (3) ;  Hammond  v. 
Toulmiyi  (4) ;  Attwood  v.  Partridge  (5) ;  Boorman  v.  Nash  (6) ; 
Oreen  v.  BicJcell  (7) ;  Sandeman  v.  Bedwell  (8) ;  Ke7it  v.  Thomas 
(9) ;  Gary  v.  Thoynas  (10) ;  and  Metcalfe  v.  Hanson  (11). 

Sly  for  the  Defendant  in  support  of  the  plea.  The  case  of 
Humphery  v.  Howes  (12),  decided  by  this  Court,  is  a  direct  authority 
in  favour  of  this  plea.  The  plea  demurred  to  and  held  bad  was  one 
of  set  off;  this  is  by  way  of  cross-action ;  and  Humphery  v.  Howes 
(12)  decides  that  such  a  plea  is  a  good  answer  to  an  action  by  an 
Official  Assignee,  notwithstanding  that  no  action  would  lie  against  him 
at  the  suit  of  the  Defendant  in  respect  of  the  matters  set  up  by  the 
plea. 

Cohen  in  reply.  The  Court  will  review  the  decision  in  Htimphery 
V.  Howes  (12).  Only  two  of  the  cases  now  cited  were  before  the 
Court  in  that  case.  Besides,  it  was  only  the  decision  of  a  majority  of 
the  Court,  the  Chief  Justice  dissenting,  and  two  of  the  Judges  now  on 
the  bench  did  not  sit  in  it. 

Hargbavb,  J.  This  case  seems  to  me  quite  clear.  I  have  before  me 
my  notes  of  the  reasons  of  my  decision  in  Humphery  v.  Howes  (12). 
My  first  reason  was  that  an  Official  Assignee  always  takes  the  same 
remedy  as  the  Insolvent  has.  It  also  appeared  to  me  then,  and  I  am 
of  the  same  opinion  now,  that  the  17th  section  of  the  Common  Law 
Procedure  Act  of  1857  should  be  liberallv  construed  so  as  to  advance 


(2) 

4  T.  K.,  571. 

(8) 

1  S.  C.  R.  (N.8.),  145. 

(3) 

6  T.  B.,  489. 

W 

L.  R.  6  Ex.,  312. 

W 

7  T.  K.,  612. 

(10) 

L.  R.  4  Q.  B.,  568. 

(6) 

4  Bing.,  209. 

(11) 

L.  R.  1  H.  L.,  242. 

(6) 

9B.  &C.,  145. 

(12) 

Sup.  Ct,  September  15,  1876  ; 

(7) 

8  A.  ft  E.,  701. 
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1880.       the  remedy  it  gives.    The  object  of  that  section  was  that  a  multiplicity 

\  of  actions  should  be  avoided,  and  that  object  should  be  carried  out 

'  t7.  to  the    fullest  extent,  so  that  complete  justice  between  the  parties 

Bed  WELL.    (»an  be  done  on  the  particular  record.      Both  on   the   authority  of 

the  case  cited,  and,  on  principle,  1  think  this  demurrer  should  be 

overruled. 

Faucett,  J.  I  think  we  are  bound  by  the  authority  of  Humphery 
v.  Howes,  It  has  been  said  that  the  point  was  not  considered  in 
that  case ;  on  the  contrary  it  was  the  subject  of  much  consideration, 
both  by  the  Chief  Justice  and  the  Judges  who  dissented  from  him. 
Moreover  I  entirely  agree  with  it.  The  cases  cited  are  all  very 
well  as  authorities  in  England,  where  they  have  no  plea  of  cross-action. 
But  what  is  the  effect  of  a  plea  of  this  kind  ?  It  really  amounts  to 
a  plea  of  set  off,  but  is  not  fettered  by  the  technical  difficulties 
which  limit  the  effect  of  that  plea  to  liquidated  damages.  It  is 
pleadable  whenever  a  party  brings  an  action,  and  the  Defendant  has 
a  counter  claim  against  him  arising  out  of  the  same  matter.  It  seems 
to  me  a  feeble  argument  to  say  that  an  action  could  not  be  brought 
against  the  Official  Assignee  for  a  breach  of  this  bond,  and  that  there- 
fore a  plea  of  cross-action  cannot  be  maintained.  It  may  be  that  no 
action  of  the  sort  could  be  brought.  But  when  an  Official  Assignee  makes 
a  claim  which  ought  in  justice  to  be  reduced,  that  reduction  ought 
to  be  allowed.  The  sections  of  the  Insolvency  Act  should  be  read  in 
connection  with  the  1 7th  section  of  the  Common  Law  Procedure  Act, 
which  comes  in  afterwards,  and  gives  additional  powers  to  a  Defendant 
who  has  also  a  claim  against  the  Insolvent.  No  doubt,  in  some 
matters  an  Official  Assignee  has  greater  powers  than  the  Insolvent . 
for  instance  he  can  step  in  and  override  acts  of  the  Insolvent  which 
would  be  binding  on  the  latter.  But  in  this  class  of  matters  he  stands 
exactly  in  the  position  of  the  Insolvent.  If  the  Insolvent  could  not 
recover  the  full  amount  due  under  this  contract  from  the  Defendant, 
neither  can  the  Official  Assignee.  It  would  be  a  most  unjust  state  of 
things  if  an  Official  Assignee  could  compel  a  debtor  of  the  Insolvent 
to  pay  the  whole  debt  under  a  contract,  when  he  has  only  partly 
reaped  the  benefit  of  that  contract.  Then  it  is  said  that  the  Chief 
Justice  dissented  from  the  rest  of  the  Court  in  Hvymphery  v.  Howes. 
But  there  can  be  no  doubt  that  when  a  decision  is  given  by  a 
majority  of  the  Court,  it  is  just  as  much  the  decision  of  the  Court  as 
if  the  Judges  had  been  unanimous.  We  have  been  much  pressed  to 
reconsider  the  decision  in  Humphery  v.  Hooves  in  consequence  of  the 
English  decisions ;  but  I  consider  that  when,  as  in  this  matter,  the 
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current  of  authority  in  England  has  been  broken  here  by  a  decision 
in  this  Court  applicable  to  a  state  of  the  law  not  existing  in  England, 
we  should  adhere  to  our  own  decision^  unless  we  could  plainly  see 
that  it  was  wrong. 

WiNDETER^  J.  I  both  think  that  we  are  bound  by  and  concur 
with  the  decision  in  Humphery  v.  Howes,  It  would  be  manifestly 
unjust,  in  my  opinion,  to  allow  an  Official  Assignee  to  sue  on  a 
contract  made  with  the  Insolvent  and  not  to  allow  the  person  sued  to 
set  up    a   defence   which   would  have  been   available    against   the 

Insolvent. 

Jiid^metit  for  the  Defendant. 

Attorney  for  the  Plaintiff — Neivman  by  Curtiss. 
Attorneys  for  the  Defendant — Spain,  Sly  and  Salwey. 


1880. 

Sandemai^ 
Bedwkll. 


In  be  WATSON. 

Afunk^palUieM  Ad  of  1867,  «.  SS—Quo  Warranto — DisquaUficaUon  of  Alderman— 
Contra^  or  agreement  icUh  the  Council — Henl  of  toharves. 

The  Municipal  Conncil  of  B.  having  imposed  certain  tolls  or  the  nse  of  wharves 
in  their  Borongh,  afterwards  passed  a  resolution  that  a  Steamboat  Company,  of 
which  the  Respondent  was  one  of  the  proprietors,  should  be  allowed  to  compound 
for  the  tolls  by  a  yearly  payment  of  £20  in  respect  of  each  wharf.  This  resolution 
was  notified  to  the  Respondent,  and  he  afterwards  acted  and  made  payments 
under  it. 

Ifeltf  (per  Paucbtt  and  Windeyer,  J.  J.,  Sir  W.  Manning,  J.,  dubUante) 
that  the  Respondent  was  disqualified  from  acting  as  Alderman  of  the  Borough  of  B. 

A  RULE  nisi  for  a  quo  warranto  calling  upon  John  Watson  to  shew 
cause  why  he  should  not  be  ousted  of  the  office  of  Alderman  of  the 
Borough  of  Balmain^  was  obtained  by  Davis  on  the  5th  of  March,  on 
the  ground  that  the  Respondent  "  became  and  continued  to  be 
wilfully  and  knowingly  engaged  and  interested  in  a  contract  or  agree- 
ment with  the  Council  "  of  that  Borough. 

The  circumstances  appearing  from  the  affidavits  were  as  follows : — 
Some  years  ago  the  Council  of  the  Borough  constructed  wharves  at 
Reynolds  and  Stephen  Streets,  and  at  other  places  in  the  Borough. 
Previously  a  by-law  had  been  passed  imposing  the  following  tolls, 
rates,  and  dues  at  other  wharves  in  the  Municipality,  viz. : — "  For 
each  steamer  embarking  or  landing  passengers  at  any  of  the  said 
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1860.       wharves,  not  exceeding  ten  shillings  for  each  week^  or  two  shillings 
~~  and  six  pence  for  each  trip,  for  any  term  less  than  a  week ;     for  every 

Waibon.  licensed  waterman  plying  for  hire,  one  shilling  for  each  week  ;  for  all 
other  vessels  embarking  or  discharging  cargo,  not  exceeding  six  pence 
per  ton  or  for  any  quantity  less  than  a  ton,  at  one  time/^  By  a 
supplemental  by-law  passed  on  the  16th  of  April,  1878,  the  Reynolds 
and  Stephen  Streets  wharves  were  declared  to  be  public  wharves  at 
which  the  tolls  imposed  by  the  above  by-law  might  be  collected.  On 
the  7th  of  March^  1876,  the  Committee  of  Works  brought  up  the 
following  report : — "  With  regard  to  reducing  the  expenditure  on  the 
"  public  wharves  of  the  Borough,  your  Committee  offer  the  following 
^'recommendation,  viz. : — That  the  rates  of  wharfage  voted  in  the  by- 
'Haws  be  enforced,  with  such  modifications  towards  Steam  Ferry 
''Companies,  by  way  of  assessing  a  lump  annual  sum,  as  maybe 
"agreed  upon  and  deemed  equitable  as  between  the  Steam  Ferry 
"  Companies  and  the  ratepayers,  such  arrangement  being  without 
"  prejudice  and  giving  them  no  exclusive  privileges ;  and  therefore 
"  recommend  that  the  Waterview  Dock  Ferry  Company  be  charged 
"  the  sum  of  £60  per  annum  for  plying  to  all  or  any  of  the  three 
"  wharves,  and  that  the  Johnson's  and  White  Bay  Ferry  Company  be 
charged  the  sum  of  £20  per  annum  for  plying  to  Reynolds  Street 
wharf,  and  that  all  extra  wharves  be  charged  for  plying  thereto  at 
"  the  rate  of  £20  per  annum."  This  report  was  adopted  by  the 
Council.  On  the  1st  of  April,  1876,  the  Council  Clerk  wrote 
to  the  Respondent  in  the  following  terms : — "  Dear  Sir,  I  have  the 
"  honor,  by  direction  of  the  Mayor,  to  inform  you  that  this  Council 
"  has  resolved  to  make  a  charge  in  the  form  of  a  yearly  rental  to  all 
"  parties  or  companies  plying  to  or  from  any  of  the  public  wharves  in 
"  the  Borough  in  accordance  with  the  following  printed  clause.  You 
*'  will  therefore  be  expected  to  pay  rent  for  the  privilege  of  plying  to 
"  all  or  any  of  the  public  wharves  that  are  or  may  be  erected  as 
"  embodied  in  the  said  printed  clause.^'  The  clause  referred  to  was 
the  report  quoted  above.  The  Respondent  was  and  continued  till  the 
date  of  this  application  to  be  a  propietor  or  part-proprietor  in  the 
Johnson's  and  White  Bay  Ferry  Company,  and  made  payments  to 
the  Council  on  the  footing  of  the  above  arrangement.  He  had  been 
elected  and  had  acted  as  an  Alderman  for  one  of  the  Wards  of  the 
Borough  of  Balmain. 

Davis  in  support  of  the  rule.  The  section  of  the  Act  on  which  we 
rely,  so  far  as  it  applies  to  this  case,  is  in  the  following  terms : — 
Every  person  holding  any  office  or  place  of  profit  under  or  in  the 
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gift  or  diapoaal  of  the  Council  of  any  Manicipality^  or  being  directly  1880. 
or  indirectly^  by  himself  or  any  partner,  engaged  or  interested  in  any  "T 
contract  or  employment  with  by  or  on  behalf  of  the  said  Council,  Watbov. 
shall  be  disqualified  from  taking  or  holding  any  of  the  said  offices 
irithin  or  for  such  Municipality/'  Here  there  has  been  a  direct 
contract  within  the  Act.  By  taking  advantage  of  the  resolution 
offering  him  the  use  of  the  wharves  at  a  certain  annual  rate,  the 
Bespondent  has  entered  into  a  contract  with  the  Council.  [Sir  W. 
Manning,  J.  If  a  mere  rate  is  opposed  and  submitted  to,  surely 
there  is  no  contract.] .  The  words  ''  as  may  be  agreed  upon  ^'  in  the 
Report  of  the  Committee  shew  that  the  arrangement  afterwards  come 
to  was  a  contract.  There  is  an  authority  exactly  in  point  on  a  similar 
clause  in  the  Statute  6  and  6  Qui.  IV.  c.  76,  s.  28.  That  section  is 
(so  far  as  the  question  of  contracts  is  concerned)  in  identical  terms 
with  the  33rd  section  of  the  Municipalities  Act.  In  Beg.  v.  York 
(1)  and  Simpson  v.  Beddy  (2)  a  lease  from  a  Corporation  was  held  to 
be  a  contract  which  precluded  the  lessee  from  becoming  a  councillor. 
This  is  nothing  else  but  a  lease  of  the  wharf  for  certain  purposes. 

Jtf.  H,  Stephen  Q.  0.  and  Prin^f  shew  cause.  The  word 
"  employment ''  shews  that  ''contract  "  which  is  joined  with  it  in  the 
33rd  section,  does  not  embrace  matters  of  this  kind.  Here  there  is 
nothing  but  a  simple  composition  of  a  tax  which  the  Respondent  is 
bound  to  pay.  It  is  just  the  same  thing  as  if  a  person  going 
through  a  toll-bar  paid  a  lump  sum  by  the  oionth,  instead  of 
paying  every  time  he  went  through.  Instead  of  demanding  the 
regular  tolls,  the  Council  demands  a  lump  sum  which  is  considered 
an  equivalent,  and  the  Bespondent  pays  that  sum.  How  can  there 
be  any  ''  contract "  in  that  ?  He  would  be  legally  compellable  to 
pay  more  than  he  actually  pays.  The  nature  of  the  toll  is  not 
changed  by  its  being  paid  in  a  lump  sum  instead  of  a  number  of 
small  sums.     It  remains  a  toll  just  the  same. 

Davis  in  reply.  The  very  word  composition  shews  that  this 
arrangement  was  a  contract.  How  can  there  be  a  composition 
without  mutual  agreement  ? 

Paucbtt,  J.  The  33rd  section  of  the  Municipalities  Act  is  very 
specific  in  its  terms.  It  enacts  that  "  any  person  being  directly  or 
indirectly,  by  himself  or  any  partner,  engaged  or  interested  in  any 
contract  or  employment  with,  by,  or  on  behalf  of  the  Council,'^  shall 
be  disqualified  from  acting  as  an  Alderman. 

(1)  2  Q.  K,  847  (2)  12  M.  k  W.,  796. 
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isao.  The  object  of  that  section,  no  doubt,  was  to  keep  members  of  the 

Council  as  free  from  bias  or  partiality  as  possible.  The  only  question 
Watoon.  ^^^^  ^s,  was  there  a  contract  ?  I  cannot  understand  how  it  can  be 
contended  that  there  was  not  a  contract.  What  is  a  contract  f  It  is 
the  mutual  assent  of  two  parties  to  certain  terms,  and  involves  a 
consideration  moving  from  one  party  to  the  other.  Now  what  was 
done  here  ?  Under  the  by-laws,  the  wharves  were  open  to  the  public 
indiscriminately  at  one  general  charge  of  wharfage.  Every  steamboat 
would  pay  the  same.  It  may  be  that  then  there  was  no  contract  with 
any  particular  steamboat  proprietor.  There  was  no  privilege  then. 
But  what  takes  place  afterwards.  Instead  of  levying  the  rate  separately 
on  every  occasion^  the  Council  determines  to  allow  steamboat 
proprietors  to  pay  so  much  a  year  for  the  use  of  the  wharves.  If 
the  matter  stopped  there  and  was  of  general  application  to  all  steam- 
boat companies,  I  do  not  think  it  would  come  within  the  section* 
But  that  is  not  so ;  the  Council  says  that  in  the  case  of  each  company 
such  an  amount  shall  be  paid  as  shall  ^'  be  agreed  upon,'^  and  that 
the  Johnson's  and  White  Bay  Company  be  charged  £20  per  annum. 
Then  the  Council  says  to  Watson,  these  are  our  terms  for  your 
company.  Watson  by  his  conduct  says,  if  those  are  your  terms  I 
will  accept  them.  It  cannot  be  said  that  that  was  not  an  agreement. 
One  party  proposes  terms  and  the  other  accepts  them.  How  is  the 
case  di£ferent  from  an  offer  by  one  person  to  let  a  house  for  £150  and 
an  acceptance  of  the  offer  by  another.  There  is  an  advantage  to 
both  sides — to  the  proprietor,  because  he  gets  the  use  of  the  wharf 
for  less  than  the  general  public,  who  use  it  under  the  by-law — and  to 
the  Council^  because  a  lump  sum  is  received,  and  the  expense  of 
collection  saved.  As  these  express  terms  were  agreed  upon,  and  a 
distinction  made  as  to  the  case  of  each  steamboat  proprietor,  I  think 
that  Watson  comes  within  the  rule  laid  down  in  the  section  of  the 
Act.  It  appears  to  me  a  hard  catse.  But  the  terms  of  the  section 
are  very  large  and  seem  to  me  intended  to  prevent  corruption,  and  to 
meet  every  case  in  which  an  alderman's  duties  might  conflict  with 
his  private  interest.  I  therefore  think  that  we  are  bound  to  give  the 
words  of  the  section  their  full  effect. 

SiE  W.  Manning,  J.  I  concur  with  his  Honor,  but  with  a  good 
deal  of  hesitation.  No  doubt  this  arrangement  was  a  contract  in  a 
certain  refined  sense,  but  scarcely  so  within  the  meaning  of  the  Act. 
However,  as  their  Honors  are  both  clear  upon  the  point,  I  shall  not 
venture  to  dissent,  particularly  as  I  feel  that  it  is  better  in  all  such 
cases  for  the  Court  to  lean  in  favour  of  purity  of  administration.    And 
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I  base  my  decision  on  the  particular  facts  of  this  case.     I  could  not 

have  concurred^  if  there  had  merely  been  a  general  announcement 

that  all  steamboat  companies  could  come  to  these  wharves  on  paying' 

a  fixed   annual  sum.      But    here  this    company  was  specifically 

mentioned  in  the  report ;  the  Respondent^  as  the  principal  proprietor, 

was  written  to,  and  if  he  did  not  reply  to  the  letter,  he  acceded  to 

the  proposal  by  making  payments  under  it.    I  yield  very  unwillingly 

to  the  arguments  of  the  Applicants'  counsel,  and  think  it  is  a  very 

hard  case,  and  that  the  parties  who  are  now  moving  would  have 

acted  more  to  the  interest  of  the  Municipality  by  leaving  the  matter 

alone. 

WiKDETER,  J.     I  think  that  a  contract  made  by  an  alderman,  by 

which  he  pays  less  than  the  general  public,  is  one  which  this  section 

was  specially  intended  to  meet. 

Rule  absolute  without  costs. 

Attorney  for  the  Applicants — Pigott  and  TricketU 
Attorney  for  the  Respondent — Lesley. 


1880. 


In  xus 

Watson. 


THE  QUEEN  v.  DIBBS. 
In  be  shepherd  v.  DIBBS. 

Ccmtemp^  Non'-produUicn  qf  document — Custody  or  corUrol  of  document. 

The  Defendant  before  the  commencement  of  the  action,  which  was  for  slander 
in  imputing  to  the  Plaintifif  the  conmiission  of  acts  of  adoltery  with  the  wife  of 
the  Defendant's  brother  J.  C.  D.,  procured  in  Melbourne  as  the  agent  of  J.  C.  D, 
who  was  Petitioner  in  a  divorce  suit,  a  statutory  declaration  from  one  B,.  C. 
deposing  to  the  fact  of  such  adultery,  and  made  an  a£Qidavit  in  the  divorce  suit 
stating  that  he  had  the  declaration  in  his  possession.  The  action  was  afterwards 
commenced  and  an  application  in  the  action  for  inspection  was  opposed  by  the 
Defendant  on  the  ground  that  he  had  given  up  the  document  to  J.  C.  D.,  and  that 
J.  C.  D.  had  handed  it  to  D.  and  C,  his  solicitorB,  who  were  also  the  Defendant's 
soliciton  in  the  action.  The  order  for  inspection  was  granted,  and  not  being 
complied  with  by  the  Defendant,  was  afterwards  made  a  rule  of  Court ;  and 
a  writ  of  attachment  subsequently  issued  against  the  Defendant  for  disobedience 
of  the  role.  The  document  was  produced  at  the  trial  of  the  action  on  a  aubp<ma 
duces  tecum  by  one  of  the  solicitors  named. 

Held  that  the  Defendent  was  guilty  of  contempt  in  not  obeying  the  order  for 
isapection,  and  he  waa  ordered  to  pay  a  fine  of  £50  and  all  the  costs  of  the 
proceedings. 

In  October^  1879,  an  action  was    commenced  against  Oeorge 
Siehard  Dibbs  at  the  suit  of  John  Shepherd^  to  recover  damages  for 
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1880.  slander  in  accusing  the  Plaintiff  of  having  committed  adultery  with 
"T^  the  Defendant's  brother's  wife.  The  Defendant  was  alleged  to  have 
V.  published  to  several  persons  that  he  had  obtained  a  statutory 
DiBBs.  declaration  from  a  person  in  Melbourne  testifying  to  the  fact  of  such 
adultery^  and  in  support  of  an  application  in  the  suit  Dibbs  v.  Dibbs 
in  the  Divorce  and  Matrimonial  Jurisdiction  of  the  Supreme  Court  to 
make  the  Plaintiff  Shepherd  a  Co-respondent^  swore  that  he  had  such 
statutory  declaration  in  his  possession.  On  the  14th  of  Novemberi  an 
application  was  made  by  the  Plaintiff  in  the  action  to  Windeyer  J.  in 
Chambers  for  the  usual  discovery  order  against  the  Defendant^  and  the 
application  was  supported  by  an  affidavit  specifying  this  document. 
In  opposition  to  the  application^  an  affidavit  was  filed  by  Mr.  Chapman^ 
of  the  firm  of  Daintrey  and  Chapman^  the  Defendant's  solicitors^ 
stating  that  the  Defendant  had  gone  to  Melbourne  as  his  brother's 
agent  for  the  purpose  of  obtaining  evidence  in  the  Divorce  suit,  and 
containing  the  following  paragraph  : — "  Immediately  after  his  return 
from  Melbourne  the  Defendant,  as  he  has  informed  me  and  I  verily 
believe  such  information  to  be  true,  delivered  to  the  said  J.  C.  Dibbs 
[bis  brother  and  Petitioner  in  the  Divorce  Suit]  the  statutory 
declaration  referred  to,  and  such  declaration  has  remained  in  my 
possession  ever  since,  and  I  retain  the  custody  thereof,  as  the  solicitor 
of  the  said  J.  C.  Dibbs,  and  not  as  the  attorney  for  the  Defendant." 
The  date  of  the  Defendant's  return  from  Melbourne  mentioned  in 
Mr.  Chapman's  affidavit  was  twelve  days  before  the  affidavit  was  sworn 
in  which  the  Defendant  stated  that  he  had  then  the  declaration  in  his 
possession.  Upon  these  affidavits  Windeyer  J.  made  the  order  for 
discovery.  The  Defendant  then  made  an  affidavit  in  obedience  to  the 
order  for  discovery  containing  the  same  statements  as  Mr.  Chapman's 
affidavit  above  referred  to,  and  stating  that ''  such  document  is  in  no 
way  in  my  possession  or  power,  nor  have  I  any  means  of  compelling 
the  production  thereof,"  and  objecting  to  the  production  of  the 
document.  On  the  6th  of  December,  Windeyer  J.,  on  the  application 
of  the  Plaintiff,  ordered  the  Defendant  within  two  days  to  produce  for 
the  inspection  of  the  Plaintiff  the  statutory  declaration  referred  to. 
That  order  was  not  obeyed,  and  on  the  12th  of  December  the  order 
of  Windeyer  J.  was  made  a  Rule  of  Court,  and  on  the  19th  of 
December,  the  Term  having  expired,  Windeyer  J.  made  an  order  for 
the  attachment  of  the  Defendant  for  disobedience  of  the  Rule  of 
Court.  The  Defendant  was  arrested  under  the  writ  of  attachment 
and  brought  before  Hargrave  J.  on  the  2nd  of  January  1880,  when 
an  order  was  made  directing  interrogatories  to  be  filed,  and  the 
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Defendant  to  answer  them^  and  ordering  the  Defendant  to  appear  1880. 

before  the  Pull  Court  on  the  fourth  day  of  the  First  Term,  to  submit  -^^ 

to  the  order  of  the  Court,  and  in  the  meantime  admitting  him  to  bail.  v. 

Before  the  commencement  of  the  First  Term,  the  action  was  tried,  and  *^™"®* 
upon  the  trial  the  statutory  declaration  was  produced  and  given  in 
evidence  by  the  Defendant. 

In  answer  to  the  interrogatories  administered,  the  Defendant 
admitted  that  he  had  been  duly  served  with  the  different  orders  and 
rules ;  stated  that  he  opposed  the  making  of  the  order  for  inspection 
on  the  ground,  that  the  statutory  declaration  was  not  in  his 
possession  or  power ;  that  such  order  was  not  obeyed  because  it  was 
impossible  for  him  to  comply  with  it ;  that  the  statutory  declaration 
was  produced  upon  the  trial  of  the  action  by  Mr.  Daintrey,  the 
solicitor  for  John  Campbell  Dibbs  in  the  divorce  suit ;  and  that  the 
statutory  declaration  was  placed  in  his  hands  at  the  time  of  making 
the  affidavit  of  the  23rd  of  October,  for  the  purpose  of  making  such 
affidavit,  by  Mr.  Chapman  of  the  firm  of  Daintrey  and  Chapman. 

The  Defendant  now  attended  in  obedience  to  the  order  of  Hargrave, 
J.,  to  answer  for  his  contempt. 

(7.  /.  Manning  and  Pilcher  for  the  Plaintiffs,  did  not  press  for 
punishment,  but  asked  that  the  Defendant  should  pay  all  the  costs  of 
the  proceedings. 

Davis,  for  the  Defendant.  In  this  case  Mr.  Dibbs  should  not  be 
asked  to  pay  the  costs.  He  has  been  helpless  in  the  matter,  and 
could  not  possibly  carry  out  the  order  of  the  Court.  The  attachment 
ought  never  to  have  been  granted.  [Paucett,  J.  How  can  you 
rai»e  that  point  now  ?  you  have  not  appealed  from  the  order  granting 
the  attachment,  or  indeed  from  any  of  the  orders.]  We  are  not 
estopped  now  from  arguing  that  Mr.  Dibbs,  though  formally  in 
contempt,  is  not  really  so,  and  should  not  be  punished.  Besides,  the 
Plaintiff's  object  was  attained  by  the  production  of  the  statutory 
declaration  at  the  trial. 

Haro&ayb,  J.  It  is  quite  transparent  to  me  that  Mr.  Dibbs  has 
been  acting  in  contempt  of  this  Court.  He  says  that  he  did  all  in 
his  power  to  obey  the  order,  but  he  never  appears  to  have  asked  J.  C. 
Dibbs  to  allow  him  to  produce  the  document.  It  has  been  a  trans- 
parent attempt  on  his  part  to  interfere  with  the  lawful  process  of  the 
Court.  He  has  set  the  process  of  the  Court  at  wilful  defiance,  and 
we  think  he  ought  to  be  ordered  to  pay  a  fine  of  j£50  to  Her  Majesty 
and  to  pay  all  the  costs. 
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1880.  Faucett^  J.      I  am   of  the  same  opinion.      If  the  order  of  the 

~~  Court  was  wrongs  the  Defendant  should  have  applied  to  set  it  aside. 

V.  It  is  too  late  now  to  argue  that  question.  Then  it  is  said  that  the 
DiBBs.  production  of  the  document  at  the  trial  was  a  purging  of  the 
contempt.  But  that  is  not  so.  The  Defendant  did  not  produce  the 
document ;  it  was  produced  by  Mr.  Daintrey  under  a  subpoena.  He 
could  not  avoid  producing  it.  Then  it  is  absurd  to  say  that  it  was 
not  under  the  Defendant's  control.  Mr.  Dibbs  is  down  in  Melbourne 
collecting  evidence  for  his  brother,  acting  as  his  brother's  agent ;  he 
takes  this  declaration  down  in  his  own  handwriting ;  he  seems  to  have 
had  full  management  of  his  brother's  suit.  Can  it  be  supposed  that 
if  he  had  demanded  the  document  from  his  brother^  really  meaning 
to  get  it^  that  it  would  have  been  refused  ?  Another  thing  strongly 
against  the  Defendant  is^  that  in  his  original  affidavit  he  swore  that 
he  then  had  the  document  "  in  his  possession.'^  Now  it  appears  that 
it  was  only  put  into  his  hands  for  a  moment^  just  for  the  purpose  of 
swearing  the  affidavit.  This  was  a  very  extraordinary  course.  The 
usual  way  of  referring  to  a  document  put  before  a  person  who  is 
swearing  an  affidavit  is  "  shewn  to  me  at  the  time^  &c.''  Then  it  is 
proved  that  he  shewed  the  declaration  to  other  persons  or  spoke  of 
having  it.    Who  can  doubt  that  he  had  it  under  his  control. 

Sir  W.  Mannino^  J.     I  am  of  the  same  opinion. 

Defendant  to  pay  a  fine  of  £50  and  all  coats. 

Attorneys  for  the  Plaintifis — Oannon  and  McLaughlin, 
Attorneys  for  the  Defendant— Pain^ray  and  Chapman. 
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Lareen/I^ — ObtiUning  Money  by  a  Trick — Wager — Confederacy.  March  5 

F.  was  induced  by  another  man  to  go  to  a  hotel,  where  the  Prisoner  came  in. 
Prisoner  showed  them  a  box,  offering  to  bet  that  no  one  would  open  it.  He  then 
went  oat^  leaving  the  box,  which  was  opened,  first  by  the  other  man,  and  then  by 
F.  On  the  Prisoner's  retom  F.  accepted  his  offer,  and  bet  £22  that  he  could  open 
the  box.  He  failed  to  do  so  and  paid  over  the  money.  Afterwards  part  of  the 
money  won  was  returned  to  F.  The  Prisoner  was  indicted  for  larceny  and  con- 
yicted. 

HMf  that  the  oonviction  was  right. 

The  following  case  was  reserved   at  the  Darlinghurst  Qaarter 
Sessions  by  the  learned  Chairman : — 

On  the  27th  of  February  instant  Frederick  McCabe  was  tried  at 
the  Qaarter  Sessions  upon  the  charge  set  out  in  the  information^  a 
''  copy  whereof  is  annexed  hereto. 

William  Flaherty  stated  that  on  the  12th  of  September  last^ 
when  standing  at  the  comer  of  King  and  George  streets^  a  man 
''  eame  up  and  addressed  him^  and  that,  in  consequence  of  something 
"  then  said  to  him,  he  accompanied  the  man  to  Jones'  public-house 
"  in  Lower  (George-street.  While  there  drinking  with  this  man,  the 
''  Prisoner  McCabe  entered,  and  drew  from  his  breast-pocket  a  large 
leather  pocket-book.  After  some  conversation  between  these  three 
persons  the  Prisoner  said  he  came  from  New  Zealand  with  an 
''  exhibit  firom  the  Maoris  for  the  Exhibition,  and  that  he  would  lay 
''  iSlOO  that  no  man  could  open  it.  He  also  made  a  bet  that  no 
white  man  could  open  it.  Prisoner  also  said  that  he  had  a  small 
pattern  of  the  exhibit  which  he  carried  with  him.  The  other  man 
''  asked  him  to  let  him  see  it.  Prisoner  said,  '  Oh,  yes  ! '  and  he 
pulled  out  a  box,  either  the  one  produced  or  one  very  like  it,  and 
gave  it  to  him.  Prisoner  then  said  he  wanted  to  go  out  to  the 
back  yard.  He  went  out,  and  then  the  other  man  opened  the  box. 
I  also  opened  it.  From  what  I  saw  when  the  Prisoner  came  in 
again,  I  bet  the  Prisoner  dS23  that  I  could  open  the  box.  The 
other  man  bet  £27,  to  make  up  £50.  The  bet  was  that  I  should 
open  the  box  while  the  Prisoner  counted  twenty- two.  I  could  not 
open  the  box,  therefore  I  lost  my  money  and  paid.  Afterwards  the 
"  Prisoner  returned  me  £1,  as  I  had  no  money  remaining.  A  few 
days  after  this  a  young  man  made  some  offer  to  me.     I  afterwards 
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1880.       "  received  dSlO  from  a  James  McCabe^  who  I  believe  is  the  brother  of 

r  "  Prisoner.      I  was  taken  by  him  to  Mr.  Castle^  the  solicitor^  and 

V,  "  there  signed  a  declaration^  and  another  paper^  a  receipt.     I  was 

McCabb.     (t  afterwards  taken  before  a  Magistrate  and  made  a  declaration.     In 

''Castle's  office  I  received  the  £10.     I  received  £11  altogether." 

Copies  of  the  documents  are  annexed  hereto. 

[The  receipt  was  in  the  following  terms : — '  I,  William  Flaherty,  of 
Miller's  Pointy  Sydney,  state  that  I  have  received  the  sum  of  £22 
returned  to  me,  the  money  I  lost  in  a  bona  fide  gambling  trans- 
action with  two  persons  with  whom  I  was  entirely  unacquainted; 
and  I  acknowledge  I  lost  the  money  and  was  annoyed,  and  am  now 
determined  to  accept  the  full  amount  in  settlement  of  all  my  claims 
in  the  matter.  And  I  admit,  after  full  explanation,  it  was  a  fair 
wager.'  The  declaration  verified  the  statements  made  in  the  above 
receipt]  • 

Entertaining  a  strong  doubt  whether  the  case  disclosed  by  the 

evidence  for  the  Crown  sufficiently  shewed   an   intention  on  the 

part  of  the  Prisoner  and  the  other  man  to  confederate  together  for 

the  purpose  of  cheating  Flaherty  out  of  his  money  by  means  of  a 

fraudulent  bet  or  trickery,  I  was  disposed  to  withdraw  the  case 

"  from  the  Jury.     The  Crown's  case  was  that  the  Prisoner  was  a  man 

"  known  to  sharpers  and  cheats  and  some  others  as  a  ''  magsman," 

''  and  that  he  was  in  confederacy  with  the  other  man  to  draw  simple 

people  to  make  a  bet  that  they  could  not  open  a  puzzle-box  within 

a    certain    time.      The  puzzle-box  was  produced  in  Court,  and 

"  Flaherty  admitted  that  he  had  had  it  in  his  hands  and  opened  it ; 

''  that  the  one  produced  was  he  believed  the  one  he  opened.    It  was 

"  opened  in  Court  by  the  Prisoner.      There  was  a  picture  in  it,  but 

Plaintiff  said  he  could  not  say  whether  it  was  the  same  picture  that 

he  saw  in  it  when  he  opened  it.     The  box  appeared  to  me  to  be  one 

of  those  boxes  which  any  person  could  open  by  a  certain  touch. 


€€ 
it 
ti 
ti 

ti 


it 
it 


ti 
it 
it 


"  The  Crown  cited  the  case  of  Beg,  v.  Bobson  (1)»  as  deciding 
"  the  principle  which  should  govern  the  present  case.  But  it  seemed 
''to  me  that  that  case  was  very  different  from  this  in  every  respect. 
"There,  fraud,  trickery  and  robbery  were  meditated  and  effected. 
"But  see  Reg.  v.  Nicholson  (2).  In  this  present  case  Flaherty, 
"  having  opened  the  box,  which  probably  had  not  been  completely 
"  closed  when  he  took  it  into  his  hands,  made  a  bet  that  he  could 

(1)  R.  &  R.,  413.  (2)  2  Leach,  610, 
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open  it  while  the  Prisoner  counted  twenty-two.     He  failed  to  do  so^       1880. 
and,  as  he  said,  lost  his  bet  and  paid  his  money  to  the  Prisoner.  ~ 

'  In  this  case  the  Crown  offered  no  evidence  that  the  Prisoner  and         v. 
"  the  other  man  were  confederates,  or  sharpers,  or  magsmen ;  nor 
"  that  the  box  produced  in  Court  could  not  be  opened ;  nor  that  the 
"  Prisoner  used  another  box  different  from  the  one  in  Court ;  nor 

that    the    bet  was  unfairly  won;    nor   that  the  Prisoner    took 

Flaherty's  money  against  his  will. 

"  In  charging  the  Jury  I  expressed  my  opinion  upon  the  case,  and 
told  them  that  I  had  a  strong  doubt  as  to  whether  there  was  a  case 
"  of  such  a  character  as  would  justify  me  in  sending  it  to  them,  and 
''  I  asked  them  to  consider  it — 1st,  as  to  confederacy  between  the 
''Prisoner  and  the  other  man  to  cheat  Flaherty  by  a  false  wager; 
"  2nd,  whether,  under  all  the  circumstances  of  the  case,  the  box  used 
"  at  the  time  of  the  bet,  and  then  before  the  Court,  was  an  instru- 
"  ment  by  means  of  which  a  fraud  could  be  effected. 

''The  Jury  found  the  Prisoner  guilty.  The  question  is  whether, 
"upon  the  facts  above  stated,  the  verdict  should  stand. 

"J.   F.   JOSKPHSON.^' 

The  information  charged  that  the  Prisoner  "  feloniously  did  steal, 
take,  and  carry  away  a  certain  sum  of  money,  to  wit,  to  the  amount 
of  £28,  the  property  of  William  Flaherty.'' 

The  Prisoner  was  not  represented  by  counsel. 

Sogers,  who  appeared  for  the  Crown,  was  not  called  upon. 

Faucbtt,  J.  This  conviction  ought  to  stand.  There  is  quite 
dear  evidence  of  confederacy  between  the  two  men  to  cheat  Flaherty. 
It  is  well  established  law  that  that  amounts  to  larceny.  Trickery  and 
deceit  are  in  law  equivalent  to  force. 

Sir  W.  Manning,  J.  I  am  of  the  same  opinion.  I  think  there 
was  evidence  to  go  to  the  jury  of  a  device  to  cheat  this  man.  If  I 
had  been  on  the  jury,  I  would  probably  have  come  to  the  same 
conclusion. 

WiNDBTBB,  J.     I  concur.      I  think  the  verdict  was  quite  right. 

Oonviction  sustained. 
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March  12.     Criminal  Law — Pleading — Joinder  qf  Counts^Two  dittinct  mudemea^nora  charffed 

in  one  ttiformation. 

The  information  chai^ged  the  Defendant  in  the  first  oonnt  with  unlawfully 
assaulting  H.,  a  girl  under  the  age  of  ten  years,  with  felonious  intent ;  and  in  the 
second  count  with  indecently  assaulting  W.,  a  girl  under  the  age  of  twelye  years. 
The  counts  were  framed  respectively  under  the  1st  and  4th  sections  of  the  Act  11 
Vic,  No.  30,  which  attach  punishments  of  the  same  kind,  but  of  different 
durations,  to  the  two  offences  charged. 

Heid,  that  the  information  was  good. 

Special  Casb  for  the  opinion  of  the  Judges  of  the  Supreme 
Court  reserved  under  the  Act  13  Vic.,  No.  8,  by  Josephson,  C.Q.S. 

"  The  Prisoner,  Harris  Sloeman,  was  charged  on  the  information 
"  (a  copy  of  which  is  attached  hereto)  with  the  commission  of  two 
"  separate  misdemeanors,  and  found  guilty  upon  each  of  the  two 
"  counts  contained  in  such  information. 

"  After  the  evidence  had  been  taken,  and  after  I  had  charged  the 
''jury,  Mr.  Tarleton,  counsel  for  the  Prisoner,  addressed  the  Court 
"  to  shew  that  an  information  charging  two  misdemeanors  on  which 
"  different  judgments  could  be  passed,  was  bad  in  law>  and  therefore 
"  that  the  information  ought  to  be  quashed.  In  support  of  his  view 
''  and  argument,  he  cited  from  Boacoe^s  CHminal  Evidence,  8th  Ed., 
"  p.  208.  I  read  from  Archibold's  Criminal  Pleadings,  1875,  p. 
"  74,  which  gives  a  different  test  from  the  1874  edition ;  but  both 
"  editions  refer  to  some  of  the  same  cases.  Mr.  Tarleton  relied  on 
no  other  authority  then.  I  noted  his  objection  in  these  words, 
'  Tarleton  objected  after  jury  charged  that  the  information  was  bad 
''  on  the  ground  that  it  contained  two  misdemeanors  upon  which 
"  different  judgments  might  be  awarded ;  ^  and  I  read  my  note  over 
''to  him  twice,  when  he  admitted  that  I  had  properly  noted  his 
"  objection.  No  other  objection  was  taken  at  any  time  during  the 
"  trial  by  Mr.  Ta/rleton,  and  his  objection  then  taken  was  made  upon 
"  the  authorities  cited  in  Boscoe  before  mentioned,  Ed.  1874. 

*'The  question  is: — Was  I  right  in  overruling  Mr.  Tarleton's 
"objection  and  sending  the  case  to  the  Jury  f '' 

The  first  count  of  the  information  charged  an  assault  upon  Eliza 
Edith  Ditty  Haigh,  a  girl  under  the  age  of  ten  years,  with  intent  to 


ti 
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carnally  know  and  abuse  her.    The  second  count  charged  an  indecent       1880. 
assault  upon  Mary  Anne  West,  a  girl  under  the  age  of  twelve  years.       I 

Tarleton,  for  the  Prisoner,  wished  to  argue  that  the  sentence         v% 
passed  was  illegal,  but  the  Court  refused  to  entertain  the  point,  as  it 
was  not  reserved  at  the  trial,  but  said  that  he  must  confine  himself 
to    the    point    reserved.      The  first   count  is  framed    under  the 
Ist  section  of  the  Act  11  Vic.  No.  30.     The  punishment  is  hard 
labour  on  the  roads  for  any  period  not  exceeding  ten  nor  less  than 
five  years.     The  offence  charged  in  the  second  count  falls  under  the 
4th  section  of  the  same  Act,  and  is  liable  to  the  punishment  of  hard 
labour  on  the  roads  for  any  period  not  exceeding  three  years.     The 
two  misdemeanors  are  totally  distinct,  and  are  subject  to  different 
punishments.    Besides,  the  offences  are  not  only  different  in  kind, 
but  are  alleged  to  have  been  committed  on  two  different  children.     In 
the  case  of  Bex  v.  Young  (1),  where  an  objection  was  taken  to  the 
joinder  of   two   separate  misdemeanors   in  the  two   counts.  Lord 
Kenyon,  C.J.,  says : — "  The  fourth  objection  would  be  well  founded  if 
the  legal  judgment  on  each  count  was  different,  it  would  be  like  a 
misjoinder  in  civil  actions.^'      And  though  the  decision  in  that  case 
seems  against  the  present  contention,  it  only  applies  to  a  state  of 
facts  where  the  judgment  must  be  the  same  on  both  counts.     In 
Rex,  V.  Johnson  (2),  Lord  Ellenborough,  C.J.  says  : — "  Certainly  if 
this  were  an  offence  of  a  perfectly  different  nature,  I  should  have 
been  of  opinion  that  the  judgment  could  not  have  been  sustained.'^ 
And  Le  Blanc,  J.  says : — "  I  do  not  think  it  material  to  consider 
upon  this  occasion  whether,  supposing  there  might  be  judgment  of 
death  upon  one  count,  and  no  more  than  judgment  of  transportation 
for  fourteen  years  upon  the  other,  the  joining  them  would  be  ground 
of  error/'   That  leaves  the  question  now  raised  open.    And  Bayley,  J. 
says  : — ''  If  a  conviction  upon  one  count  would  lead  to  a  different 
judgment  from  that  which  would  follow  a  conviction  upon  the  other, 
if  one  be  judgment  of  death,  and  the  other  of  transportation  only, 
I  should  think  it  an  objection  of  great  weight.'^ 

Fatjcbtt,  J.  We  only  desire  to  hear  counsel  for  the  Crown  on 
the  point  whether  two  distinct  counts  for  two  distinct  offences  can 
be  maintained  in  one  information. 

Rogers  for  the  Crown.  It  is  clear  law  that  two  counts  for  separate 
misdemeanors  may  be  included  in  one  information.  In  Archbold's 
Orimmal  Pleading  (3)  numerous  cases  are  cited  in  support  of  the 

(1)  3  T.  E.,  103.  (3)  p.  72,  17th  ed. 

(2)  3  M.  Jt  S.,  639.  — 
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1880.       proposition  that  '^  indictments  for  misdemeanors  may  contain  several 

I  counts  for  different  offences,  and,  as  it  seems,  though  the  judgments 

V. '       upon  each  be  different/'     Such  joinder  does  not  make  the  infor- 

Slosmak.    mation  bad;   but  the  Defendant  has  a  right  to  apply  to  the  Judge  to 

put  the  Prosecutor  to  his  election  upon  which  count  he  will  proceed. 

Such  an  application  should  be  made  before  the  swearing  of  the  jury. 

But  at  any  time  during  the  trial,  if  it  appears  to  the  Judge  that  the 

Defendant  is  prejudiced  through  the  joinder  of  different  counts,  he 

may  exercise  his  discretion  and  put  the  Prosecutor  to  his  election.     It 

is  said  here  that  the  party  prosecuting  is  different  in  each  count,  but 

the  Queen,  in  contemplation  of  law,  prosecutes  in  every  case. 

Davis,  as  amicus  cutUbj  refers  to  Reg.  v.  Rumble  (4). 

Faucett,  J.  In  this  case  it  appears  that  the  information  contained 
two  counts,  ODC  charging. an  offence  against  a  girl  called  Haigh,  the 
other  a  different  offence  against  a  girl  called  West.  Nothing  is 
clearer  than  that  there  may  be  different  counts  in  an  information 
charging  distinct  misdemeanors.  I  think  that,  notwithstanding  that 
the  offences  are  charged  to  have  been  committed  against  different 
persons,  the  information  is  perfectly  good.  If  the  joinder  of  the 
counts  was  liable  to  objection  at  all,  that  objection  was  not  taken  in 
the  proper  way.  If  counsel  for  the  Defendant  had  pointed  it  out 
before  the  jury  were  sworn,  the  Chairman  might  have  compelled  the 
Crown  to  elect,  and  even  afterwards,  during  the  course  of  the  trial,  if 
he  saw  fair  grounds  for  doing  so.  That  was  the  only  course  open  under 
the  circumstances.  I  can  readily  xmderstand  a  state  of  circumstances 
which  would  induce  the  Crown  to  introduce  two  of  these  offences  in 
one  information,  and  in  such  a  case  a  Judge  might  find  it  difficult  to 
say  that  any  injustice  was  done  to  the  Prisoner. 

Sir  W.  Manning,  J.     I  am  of  the  same  opinion. 

WiNDETER,  J.  I  am  also  of  the  same  opinion.  I  find  that  in 
Reg.  V.  Rumble  (4)  there  were  ten  counts  against  the  Defendant  for 
enlisting  one  man,  and  ten  counts  for  enlisting  another  man.  I 
remember  many  years  ago  defending  two  men  for  committing  rape  on 
two  women.     Both  were  tried  upon  the  same  information. 

Cofwictum  sustained. 

(4)  4  F.  &  F.,  176. 
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Ex  PAKTE  FLACK.  1880. 

MwiieipaUtiei  Act  of  1B67 —Validity  of  By-law  ^  By-laws  regulating  the  March  2. 

interment  of  the  dead. 

A  by-law  of  the  Municipal  District  of  L.,  in  the  following  terms  : — ^No  body 
■hall  be  interred  within  the  distance  of  one  hundred  feet  from  any  public  building, 
pilace  of  public  worship,  schoolroom,  dwelling-house,  public  pathway,  road,  or 
place  whatsoever  within  the  said  Municipal  District ;  is  not  ultra  vires. 

The  Applicant  was  convicted  by  certain  Justices  on  an  information^ 
charging  that  ''he  did  inter  a  certain  body  in  the  Balmain  Cemetery , 
in  the  Municipal  District  of  Leichardt,  within  one  hundred  feet  of  the 
Derbyshire  Boad,  a  public  road  in  the  Municipal  District  of  Leich- 
ardt  aforesaid^  knowing  the  said  interment  to  be  contrary  to  the 
by-laws  in  that  case  made  and  provided ;"  and  was  fined  j£5,  with 
costs.  It  was  admitted  at  the  hearing  before  the  Justices  that  the 
Applicant,  in  interring  the  body  referred  to,  was  acting  as  the  serrant, 
and  was  in  the  employ  of  the  Balmain  Cemetery  Company;  that 
before  and  since  the  incorporation  of  the  Borough  of  Leichardt,  and 
before  and  since  the  publication  of  the  by-laws  produced  in  evidence, 
portions  of  the  Balmain  Cemetery,  situate  within  one  hundred 
feet  of  the  Derbyshire  Road,  had  been  sold  by  the  Balmain 
Company  to  various  persons  for  the  purpose  of  interring  their 
dead  therein,  and  that  contracts  had  been  entered  into  by  the 
said  Company  with  the  said  persons  to  permit  the  said  persons  to 
inter  their  dead  within  the  said  portions ;  that  many  bodies  had  been 
interred  in  the  said  portions ;  that  in  many  of  the  said  portions  the 
ground,  or  part  of  the  ground,  is  still  unoccupied ;  and  that  in  some 
of  the  said  portions  vaults  have  been  erected ;  and  that  all  interments 
within  the  said  Cemetery  must  be  performed  by  the  said  Company. 

On  the  2nd  of  December,  1879,  a  rule  nisi  for  a  prohibition  was 
obtained  by  Barley,  Q,0.,  on  the  ground  that  the  36th  of  the  By- 
laws, Part  III.,  of  the  By-Laws  of  the  Municipal  District  of  Leich- 
ardt  (1)  was  ultra  vvres  and  illegal. 

(1)  Oovemment  Gazette,  8th  April,  any  other  grave  or  vault,  and  not  more 

1875.    The  by-laws  relating  to  the  in-  than  two  adults  shall  be  interred  in  one 

terment  of  the  dead  are  as  follows :—  grave  within  the  said  Municipal  Dis- 

35.  Every  grave  or  vault  shall  be  of  trict. 
tiie  depth  of  seven  feet  at  the  least,  and         36.  No  body  shall  be  interred  within 

Qot  leae  than  seven  feet  distance  from  the  distance  of  100  f «et  from  any  publio  
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Rogers  now  moved  to  make  the  rule  absolute. 

The  by-law  was  passed  under  the  power  conferred  by  the  158rd 
section  of  the  Municipalities  Act  (2)^  which  gave  no  power  to  derogate 
from  existing  rights.  Before  the  passing  of  the  by-law  persons  had 
purchased  portions  of  land  within  the  Cemetery^and  within  one  hundred 
feet  of  the  boundary  fence.  Their  rights  are  by  the  by-law  destroyed. 
By  the  Act  the  Council  has  power  only  to  make  by-laws  to  regulate  the 
interment  of  the  dead.  The  by-law  in  question  amounts  to  a  prohi- 
bition on  burying^  and  is  therefore  unreasonable  and  ultra  vires, 
Waite  V.  The  Local  Board  of  Health  of  Oaiston  (3) ;  Fielding  v. 
Rhyl  Improvement  Oommissioners  (5).  In  Ex  parte  Abbot  (6)  it 
was  held  that  a  by-law  of  the  same  Municipality  prohibiting  the 
driving  of  cattle  through  the  streets  at  certain  hours  was  illegal ;  and 
in  Ex  parte  Pritchard  (7),  in  which  the  legality  of  a  by-law  of  the 
Corporation  of  Sydney  was  in  question^  a  distinction  was  drawn 
between  regulation  and  prohibition  by  by-laws.  Where  an  Act  (5) 
was  passed  by  the  Legislature  to  prohibit  interments  in  the  Camper- 
down  and  Bandwick  Cemeteries  care  was  taken  to  provide  for  existing 
rights^  as  the  Council  should  have  done  by  this  by-law. 

Pilcher  shows  cause.  The  English  cases  cited  are  distinguishable,  as 
the  words  of  the  Statute  and  of  the  by-law  in  each  case  were  dissimilar. 
The  by-law  is  clearly  within  the  powers  conferred  on  the  Council ; 
it  only  prohibited  burials  within  a  certain  distance  of  a  street  or 
dwelling  house^  and  is  not  unreasonable.  Every  by-law  is  of  necessity 
some  infringement  of  a  vested  right. 

Rogers  replied. 


bmlding,  place  of  public  worship, 
■choolroom,  dwelling-houBe,  public 
pathway,  road,  or  place  whatsoever 
within  the  said  Municipal  District. 

37.  No  interment  shall  take  place 
before  the  hour  of  8  a.m.,  nor  after  the 
hour  of  5  p.m.,  within  the  said  Muni- 
cipal District. 

38.  Every  person  who  shall  know- 
ingly officiate  at  any  interment  which 
takes  place  contrary  to  the  provisiona 
of  these  by-laws,  or  otherwise  commit  a 
breach  of  any  of  them,  shall  for  a  first 
offence  be  liable  to  a  penalty  not  ex- 
ceeding fifty  pounds  nor  less  than  five 
pounds,    and    for    every    subeequent 


offence  to  a  penalty  not  exceeding  the 
first  mentioned  amount,  nor  less  than 
ten  pounds. 

(2)  31  Vic,  No.  12,  8.  163:— The 
Council  of  any  Municipality  may  from 
time  to  time  make  by-laws  for  the 
following  matters  so  far  as  the  same  are 
not  herein  expressly  provided  for    .     . 

namely 

Regulating  the  interment  of  the  dead. 

(3)  L.  R.  3,  Q.  B.  6. 

(3)  L.  R.  3,  C.  P.  div.  272. 

(5)  31  Vic,  No.  2. 

(6)  Sup.    Ct     cited    in    Ex    parte 
Pricthard, 

(7)  Sup.  Ct^  March  1,  1876 ;  S.M.H, 
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Habghaye,  J.  The  question  for  our  consideration  is  a  new  one^  1880. 
such  as  must,  of  necessity  almost,  arise  under  the  new  state  of  things  ~ 
brought  about  by  the  Municipalities  Act,  which  was  passed,  and  Fijlck. 
became  law,  for  the  general  public  good.  Private  rights,  where  the 
public  good  is  concerned,  have,  to  some  extent,  to  give  way.  The 
by-law  in  question  deals  with  matters  very  nearly  concerning  the 
public  health,  and  in  a  manner  expressly  left  to  the  discretion  of  the 
Council  by  the  Legislature.  As  to  whether  or  not  such  a  by-law 
was  necessary  it  is  for  the  Council  to  say ;  which,  with  a  full  knowledge 
of  the  locality  and  situation  of  the  Cemetery,  has  deemed  it  necessary. 
On  the  face  of  it  the  by-law  is  not  ultra  vires.  All  by-laws  have  to 
be  read  as  if  they  were  portions  of  and  incorporated  within  the  Statute 
under  which  they  are  respectively  framed.  If  this  by-law  had 
formed  portion  of  the  Act  can  it  be  said  that  there  was  anything 
wrong  on  t^e  &ce  of  it,  or  that  the  law  was  unjustly  interfering  with 
vested  interests  ?  To  my  mind  such  a  by-law  is  reasonable,  and 
should  have  a  very  salutary  effect  on  the  Municipal  District  of 
Leichardt.  The  space  of  one  hundred  feet  around  the  borders  of  the 
Cemetery  can  be  utilized  to  the  great  advantage  of  the  whole  of  the 
inhabitants  of  Leichhardt  by  having  an  avenue  of  ornamental  trees 
planted,  which  will  relieve  the  otherwise  dreary  aspect  of  the  Cemetery. 

Faucbtt,  J.  I  regret  that  I  cannot  agree  with  his  Honor  in 
holding  that  the  by-law  is  not  ultra  vires.  By  the  34th  by-law 
it  is  enacted  that  no  person  shall  open  any  new  Cemetery  within  a 
distance  of  a  hundred  yards  from  any  existing  cemetery  within  the 
Municipal  District.  I  doubt  if  that  by-law  is  not  ultra  vires.  Can  it 
be  contended  that  the  Council  of  any  Borough  or  Municipality  has  the 
power  so  to  restrict  the  use  to  which  private  lands  may  be  put,  to 
the  advantage  it  may  be  of  an  existing  Cemetery  7  What  right  can 
the  Council  have  to  say  that  no  new  Cemetery  shall  be  opened  when 
the  statute  gives  power  only  to  make  by-laws  to  regulate  the 
interment  of  the  dead  f  Next  follows  a  by-law  (35)  regulating  the 
depth  of  graves  and  vaults,  and  the  number  of  bodies  that  may  be 
buried  in  each  grave.  The  by-law  in  question  (36)  comes  next, 
and  it  extends  the  84th  by-law  to  an  enormous  extent.  By  the 
34th  by-law  a  new  Cemetery  was  not  to  be  established  within  one 
hundred  yards  of  an  existing  one,  and  by  the  36th  by-law  one  hundred 
feet  within  the  boundary  of  any  Cemetery  are  not  to  be  used  for  the 
purpose  of  burial.  It  seems  to  me  that  the  Council  are  unduly 
interfering  with  private  rights,  and  limiting  the  uses  to  which  private 
property  may  be  put.    It  is  placing  a  restraint  on  those  powers  and 
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1880.  rights  which  have  previously  existed.  It  is  in  fact  giving  a  retrospective 
eflTect  to  an  Act  of  Parliament,  which  ought  not  to  be  given,  unless 
Flaok.  the  words  of  the  Act  to  that  effect  were  clear  and  distinct.  It  cannot 
be  said  that  any  of  the  words  in  the  153rd  section  of  the  Municipali- 
ties Act  can  be  so  construed  or  have  any  retrospective  tendency. 
Whether  the  by-law  is  reasonable  or  not,  is  another  question,  and 
not  now  material.  I  only  decide  that  under  the  powers  conferred 
upon  them,  by  the  Municipalities  Act,  the  Municipal  Council  had  no 
power  to  make  any  such  by-law. 

In  some  cases  the  Legislature  has  interfered  ^  and,  by  statute, 
has  prohibited  the  carrying  on  of  certain  noisome  industries  and 
manufactories  within  densely  populated  districts,  but  in  all  of  those 
instances  so  reluctant  has  the  Legislature  been  to  interfere  with 
vested  interests,  and  existing  rights,  that  time  has  been  allowed,  in 
some  Acts  as  much  as  twenty-one  years,  during  which  the  prohibited 
industries  were  to  be  removed. 

WiNDETBR,  J.  I  concur  with  Mr.  Justice  Hargrove  that  the  rule 
should  be  discharged,  as  the  by-law  is  in  my  opinion  not  ultra  vires 
— though  I  do  not  go  the  length  of  saying  that  the  Council  has 
power  to  prohibit  burials  altogether  within  their  Municipal  District. 
With  the  question  of  expediency  and  convenience  to  individuals,  the 
Court  has  nothing  to  do.  We  have  only  to  see  whether  the  Council 
had  the  power  to  frame  such  a  by-law.  By  the  153rd  section  of  the 
Act  power  was  conferred  on  the  Council  to  make  by-laws  ''for 
regulating  the  interment  of  the  dead''  within  their  Municipal  District. 
It  is  conceded  that  the  Council  could  make  by-laws  as  to  the  time 
and  mode  of  burying — but  it  was  contended  they  had  no  power  as 
to  the  place.  In  the  interests  of  the  public  health  the  place  of 
burial  is  the  most  important  consideration.  If  the  Council  had  the 
right  to  enact  that  no  more  than  two  corpses  were  to  be  placed  in  any 
one  grave,  and  to  regulate  the  time  within  which  corpses  were  to  be 
buried,  a  fortiori  they  had  the  right  to  enact  that  the  corpse  should 
not  be  interred  within  a  certain  distance  of  any  public  street  or  any 
dwelling  house,  &;c.  It  was  contended  that  the  by-law  is  ultra 
vireSf  as  it  is  an  interference  with  private  rights  and  the  rights  of 
property.  It  is  just  as  much  an  interference  to  prohibit  persons 
putting  any  number  of  bodies  in  the  same  grave.  If  the  private 
right  of  burying  anywhere  cannot  be  regulated  at  all,  it  will  be  a 
very  serious  matter.  Surely  individual  rights  can  be  so  far  interfered 
with  as  to  prevent  a  man  from  burying  corpses  in  his  front  garden, 
or  back  yard  ?    After  all,  is  not  the  question  of  interference  one  of 
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degree  ?  And  is  not  the  degree  to  be  settled  by  the  Mayor  and 
Aldermen;  who  are  the  representatives  of  the  rate-payers  in  the 
Municipal  District  7  Even  at  the  expense  of  private  rights^  public 
convenience  and  advantage  must  prevail.  The  by-law  is  within  the 
power  conferred  upon  the  Council,  and  not  ultra  vires.  It  is  more- 
over a  very  wholesome  rule. 

Pbr  Cubtah.    As  the  point  was  new  and  difficult  there  will  be  no 
costs. 

Rule  discho/rged  without  costs. 

Solicitors  for  the  Applicant — Pigott  and  TricJcett. 
Solicitors  for  the  Respondent — Oannon  and  McLaughlin, 


1880. 


Ex  PAKTE 
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THOMAS    WALDIE  v.    MCKENZIE. 
JAMES  WALDIE  v.  M'KENZIK 

Maliciotu  Pro»eeution  —  Reasonable  and  Probable   Cause — Prosecutor  acting  on 

hearsay  statements. 

Defendant^  tnyeUing  with  cattle,  passed  a  night  at  a  farm  held  by  the  Plaintiffs 
jointly.  The  next  day  he  went  on,  haying  counted  his  cattle,  and  on  the  road 
miflMd  two  cows,  which  afterwards  found  their  way  back  to  the  Plaintiffa*  place. 
Some  months  afterwards,  the  Defendant  received  a  letter  from  one  of  the  Plaintifb 
telling  him  that  his  cows  were  at  their  place  and  asking  him  to  take  them  away. 
The  cows  were  afterwards  impounded  by  the  Plaintifis  and  released  by  the 
Defendant.  The  Defendant  met  one  of  the  Plaintiffs,  was  friendly  with  him, 
and  invited  him  to  drink.  Afterwards  S.  (the  Police  Magistrate)  and  H.,  a 
Justice  d  the  Peace,  told  the  Defendant  that  the  Plaintiffs  had  in  conversation 
claimed  the  cows  as  their  own ;  that  one  of  them  had  stated  that  he  had  bought 
the  cows  for  the  Defendant ;  and  that  the  children  of  one  of  the  Plaintifls  had 
been  seen  driving  them.  This  information  was  confirmed  by  the  poundkeeper. 
Before  the  Defendant  had  received  all  this  information  he  consulted  C,  a 
sergeant  of  police^  about  taking  criminal  proceedings.  The  Sergeant  advised  him 
that  there  was  no  case.  Afterwards  the  Defendant  laid  an  information  for  cattie 
stealing  against  the  Plaintiffs.  The  charge  was  heard  and  dismissed.  This  action 
for  malicious  prosecution  was  then  commenced. 

At  the  trial  it  was  agreed  that  the  Judge  should  leave  to  the  jury  the  questions 
of  malice  and  damftg<^«,  and  should  rule  pro  formA  that  there  was  an  absence  of 
reasonable  and  probable  causey  reserving  that  question  for  the  opinion  of  the 
fnllConrt 

HM  that  under  all  the  oiroumstances  of  the  case  the  Defendant  had  reasonable 
and  probable  cause  for  taking  proceedings. 
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1880.  These  actions  were  brought  by  two  brothers  against  the  same 

__  Defendant  for  malicions  prosecution  on  a  charge  of  cattle  stealing. 

V.         They  were  tried  before  Sir  W.  Manning,  J.,  at  the  August  Sittings 

M'Kenzie.    fQj.  Causes,  when  the  juries  returned  verdicts  for  the  Plaintiffs  in  each 

case,  assessing  the  damages  at  £150  and  £100  respectively.     It  was 

arranged  that  in  each  case  the  judge  should  rule  pro  forma  that 

there  was  an  absence  of  reasonable  and  probable  cause,  leaving  to  the 

full  Court  to  enter  a  non-suit  or  a  verdict  for  the  Defendant  if  it 

should  be  of  opinion  that  there  was  not  such  absence  of  reasonable 

and  probable  cause.     The  question  of  maUce  and  the  amount  of 

damages  were  left  to  the  jury. 

On  the  27th  of  August,  1879,  a  rule  nisi  to  enter  a  verdict  for  the 
Defendant  was  obtained  on  the  ground  that  there  was  reasonable  and 
probable  cause  for  the  laying  of  the  information  by  the  Defendant. 

The  following  evidence  was  given  in  Thomas  Waldie's  case : — 

Stephen  J.  Cotter,  sergeant  of  police,  acting  Clerk  of  Petty 
Sessions  at  Tuena  :  Last  October  Defendant  came  to  me  about  this 
case ;  he  came  afterwards ;  I  drew  up  the  information  by  the 
instructions  of  Mr.  Hall,  J.P.,  who  came  with  him;  the  Defendant 
signed  it,  also  Mr.  Hall ;  I  collected  the  information  from  Mr.  Hall ; 
at  the  former  interview  in  October  the  Defendant  said  he  was 
travelling  with  a  mob  of  cattle  some  time  previously  and  put  them  in 
the  Plaintiff's  paddock  at  ''  One  Eye  /'  after  he  had  left  with  the 
cattle  in  the  morning  he  had  missed  two  head  and  had  heard  nothing 
of  them  till  just  before  that  time,  when  he  found  them  in  the  pound 
at  Trunkey ;  and  that  he  expected  to  be  able  to  prove  that  Mr. 
Thomas  Waldie  had  had  the  two  cattle  in  his  possession  for  some 
time,  and  that  he  had  milked  them  and  claimed  them  as  his ;  and  he 
expressed  a  wish  to  know  if  he  had  a  case  against  Waldie,  and  if  the 
police  would  prosecute ;  I  replied  that  I  did  not  think  there  was  any 
case  for  the  interference  of  the  police  \  that  was  about  three  weeks 
before  the  information  was  laid. 

Cross-examined :  Mr.  Hall  is  a  magistrate,  and  usuaUy  sits  on  the 
Tuena  Bench. 

Thomas  Waldie,  Clerk  of  the  Warden's  Court,  and  Mining 
Registrar  at  Trunkey,  Justice  of  the  Peace,  and  Chairman  of  the 
local  Educational  Board,  married  man,  with  a  family  of  five,  who 
lived  with  him  at  a  place  called  ^'  One  Eye,''  near  Trunkey,  and  had 
been  living  there  on  a  farm  for  the  last  nine  years:  knew  the 
Defendant ;  in  May,  1878,  he  came  to  my  place  with  a  mob  of  about 
200  head  of  cattle,  and  asked  me  if  I  had  a  paddock  into  which  he 
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could  put  some  cattle  for  the  nighty  as  some  of  the  cattle  were  in  1880. 
poor  oonditioD^  and  could  not  travel  on  without  a  night's  rest ;  I  told  "~II 
him  there  was  a  grass  paddock  into  which  he  might  put  his  cattle^  ^v 
but  that  it  was  only  secure  on  the  far  side^  and  that  his  man  could 
camp  on  the  defective  side  and  keep  the  cattle  in ;  also  that  there 
was  a  wheat-stubble  paddock^  which  was  secure,  and  if  it  was  better, 
88  there  was  some  feed  in  it,  he  might  use  it ;  he  then  asked  if  I  had  a 
yard  into  which  he  could  put  a  few  head ;  I  gave  him  the  use  of  a 
yard  which  then  had  a  lot  of  sheep  belonging  to  a  neighbour,  Mr. 
Smith,  in  it,  which  I  had  taken  off  my  land  so  as  Mr.  Smith  could 
recover  them ;  the  Defendant  put  some  cows  into  the  yard,  and  I 
offered  him  some  straw  for  them ;  we  had  some  conversation  (I  knew 
the  family,  but  had  not  before  spoken  with  him)  about  the  cattle, 
which  he  said  were  travelling  for  food  and  water ;  he  asked  me  how 
much  I  was  going  to  charge  for  the  use  of  the  paddock;  I  replied 
that  it  was  there  and  be  might  use  it,  and  that  I  did  not  intend  to 
charge  him ;  I  then  asked  him  to  come  up  to  tea  \  he  offered  some 
excuse,  saying  that  he  would  come  in  after  tea  and  have  a  chat ;  he 
did  not  come  to  the  house,  and  left  next  morning  without  my  seeing 
him ;  as  far  as  I  saw,  the  cattle  were  all  gone;  I  did  not  see  him 
again  till  October,  when  I  saw  him  near  the  Police  Court  at  Trunkey ; 
the  morning  he  left  with  his  cattle,  my  daughter,  who  had  been  out 
for  her  pony,  said  that  there  were  two  strange  cows  in  the  paddock  ; 
I  said,  ''  I  suppose  they're  M'Kenzie's,  and  he  will  come  back  and 
get  them ; ''  some  ten  days  or  so  afterwards  I  saw  the  two  cows  in 
the  paddock,  and  let  them  stay,  as  he  had  said  that  he  would  be  back 
in  about  three  months ;  they  were  running  with  my  cattle ;  at  times 
they  would  be  with  Mr.  Smith's  and  others,  as  my  paddocks  were 
open ;  I  was  not  sure  they  were  M'Kenzie's ;  I  did  not  know  his 
cattle  or  brands ;  my  brother  told  me  they  were  branded ;  some  time 
in  September  my  own  cattle,  those  two  with  them,  broke  into  the 
standing  crop  in  the  wheat  paddock ;  before  that  though  the  poxmd- 
keeper  in  Trunkey,  at  my  office,  said  that  the  P.  M.  (Mr.  Smith)  had 
told  him  that  there  were  two  stragglers  running  about  the  place,  and 
he  had  given  him  (the  poundkeeper)  orders  to  impound  them;  I 
replied,  *'  Tou  go  and  tell  Smith  to  mind  his  own  business— don't 
you  meddle  with  anything  at '  One  Eye '  without  my  orders; "  when 
the  cattle  got  into  the  wheat  paddock  I  turned  them  out,  and  a  day 
or  two  afi;erwards  I  wrote  a  letter  to  Mr.  M'Kenzie  (letter  produced, 
dated  20th  September). 
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1880.  ^'  Mr.  Duncan  M'Kenzie  :«-Sir^ — ^There  is  two  cows  in  my  paddock, 

"~  and  which  have  been  there  since  you  brought  your  mob  of  cattle.     I 

V,         thought  they  might  be  yours^  and  on  that  account  I  did  not  put 

M'KsNziz.    iihem  in  the  pound.     I  did  not  know  where  you  were,  or  I  should 

have  wrote  to  you.    The  brand  seems  to  be  HK.     If  they  are  yours, 

you  had  better  come  for  them  or  let  me  know  what  to  do  with  them 

as  soon  as  you  possibly  can,  as  I  intend  clearing  all  stock  off  my 

ground  that  does  not  belong  to  me ;  and  the  poundkeeper  has  told 

me  he  is  instructed  by  Mr.  Smith  to  impound  them,  which  would 

only  put  you  to  inconvenience ;    so  you  had  better  come  or  send  for 

them.    They  run  with  my  cattle,  and  you  can  get  them  any  time. 

Respectfully  yours,  Thomas  Waldie.'' 

I  got  no  answer  to  that;   he  produced  it  at  the  Police  Court ;    on  the 
3rd  or  4th  October  I  put  the  two  cows  in  the  pound ;  on  the  6th 
October  I  saw  M'Kenzie  near  Trunkey  Court-house ;  he  said  that  he 
had  taken  the  cows  out  of  the  pound,  and  that  he  wished  I  had  sent 
to  him  a  month  or  two  sooner ;   we  had  a  general  conversation  and  a 
glass  of  ale  together ;   he,  in  the  course  of  the  conversation,  asked 
me  if  I  had  ever  claimed  the  cattle;    I  replied  that  I  never  had; 
nothing  else  took  place,  and  we  parted  good  friends;  I  saw  a  para- 
graph in  theBathurst  Sentinel,  and  in  consequence  vnrote  a  letter  to 
the  Serjeant  of  police  at  Tuena  about  it ;  the  same  day  that  I  received 
the  reply  to  that  letter  constable  Groddard  served  me  with  a  summons, 
dated  the  6th  November,  to  appear  at  the  Trunkey  Creek  Police 
Office  to  answer  a  charge  of  stealing  two  cows,  the  property  of 
Duncan  M'Kenzie  and  Kenneth  M'Eenzie ;    I  appeared  on  the  day 
named  in  the  summons  (the  21st  November)  at  10  a.m. ;  the  case 
was  called  on,  and  M'Kenzie  did  not  appear ;  on  the  application  of 
his  solicitor  it  was  adjourned  till  11  o'clock;   the  other  people  left 
the  Court,  and  I  was  detained;   at  11  oMock  the  case  came  on, 
M'Eenzie  gave  evidence,  and  the  case  was  dismissed ;  Mr.  Smith,  the 
Police  Magistrate,  the  poundkeeper,  and  two  men  named  William 
Smith  and  Thomas  M^icker  also  gave  evidence ;  I  was  not  called  on 
for  a  defence ;    I  was  represented  by  an  attorney,  to  whom  I  paid 
£21 ;  within  a  fortnight  I  commenced  this  action ;  it  was  well  known 
throughout  the  country  that  I  had  been  prosecuted  for  cattle-stealing; 
the  case  was  published  in  all  the  papers;    the  Defendant  is  a 
storekeeper  and  grazier  residing  at  Peelwood. 

Cross-examined:  I  did  not  tell  the  poundkeeper  that  the  cows 
were  my  property.  I  did  not  tell  the  Defendant  I  impounded  the 
cattle  because  people  were  beginning  to  talk  about  them.    I  did  not 
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hear  that  the  Defendant  liyed  at  Peelwood  till  a  few  days  before  I       1880. 
wrote.     My  place  is  a  rendezvous  for  all  people's  cattle.    There  were 
always  a  number  of  stray  cattle  about.     I  only  impounded  these.  v, 

Victoria  Waldie,  a  daughter  of  the  Plaintiff,  12  years  of  age,  gave 
evidence  of  two  strange  cows  being  in  the  paddock  the  morning 
M'Eenzie  left  with  his  cattle. 

This  closed  the  Plaintiff's  case. 

Duncan  IVfEenzie,  Defendant :  Had  a  store  at  Peelwood;  in  May^ 
1878,  I  put  some  cattle  in  Waldie^s  paddock  for  a  night;   after 
leaving  his  paddock  the  same  day  I  missed  two  head  when  I  got  to 
my  brother's  paddock;    I  was  travelling  on  towards  Dubbo;    I 
reached  home  in  July ;   in  September  I  heard  of  those  two  cows ; 
Mr.  Hall,  a  magistrate,  told  me  to  write  to  Mr.  Smith,  the  Police 
Magistrate,  as  to  whether  I  had  lost  any  cattle,  as  he  knew  something 
about  the  cattle  I  had  lost ;  I  had  told  Hall  that  I  had  lost  some ;  I 
wrote  to  Mr.  Smith ;  I  received  a  letter  from  Waldie  on  the  of  2nd  Oc- 
tober, and  on  the  next  morning  received  a  notice  from  the  poundkeeper 
(King)  that  my  cattle  were  impounded ;   I  was  then  on  my  way  to 
Trunkey,  to  see  Waldie  at  "  One  Eye ;  *'  I  released  the  two  cows 
which    Waldie    had    impounded ;     King   said    he    thought   there 
was  something  wrong  about  the  cattle;    Waldie  had  claimed  them ; 
King  told  me  he  had  gone  to  Waldie  about  some  cattle  which  Mr. 
Smith  had  told  him  to  impound,  and  that  Waldie  replied  to  let  them 
alone,  as  they  were  his ;  the  same  day  I  saw  Waldie ;  he  said  people 
were  beginning  to  talk  about  the  cattle,  and  that  was  why  he 
impounded  them ;   the  same  day,  before  and  after  I  saw  Waldie,  I 
saw  Mr.  Smith,  who  told  me  Waldie  claimed  the  cattle,  and  I  ought 
to  take  proceedings  against  him ;   I  did  not  thereupon  do  anything 
except  take  the  cattle  home,  as  I  had  a  death  in  the  family ;  about 
three  weeks  after  I  again  saw  Mr.  Smith,  who  in  talking  about  the 
cattle  said  I  had  plenty  of  evidence  to  take  proceedings ;   I  was 
afterwards  at  my  brother's  place,  on  the  Abercrombie,  and  Mr.  Hall, 
a  magistrate,  came  there ;  we  had  a  conversation  about  the  cows ;  he 
said,  in  answer  to  me,  that  he  believed  there  was  sufficient  evidence 
to  prove  a  case  against  Waldie ;  I  saw  a  letter  that  Mr.  Hall  read,  I 
believe  it  was  from  Mr.  Smith ;  I  surmised  he  had  heard  about  the 
case  from  Mr.  Smith ;  from  my  brother's  place  I  went  to  Tuena  with 
Mr.  Hall ;  it  was  on  his  way  home,  and  he  accompanied  me  when  I 
laid  the  information;  I  don't  think  I  saw  Waldie  before  I  put  the 
cattle  in  hia  paddock  at ''  One  Eye,''  in  May. 
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1880.  Cross-examined :  He  treated  me  yery  kindly  that  night ;   I  have 

■~  heard  that  there  was  a  bad  feeUng  between  Mr.  Smithy  the  Police 

V.         Magistrate^  and  Waldie ;    I  heard  that  they  were    not  very  good 

M*Kbnzib.   friends  before  I  laid  the  charge ;  Mr,  Smith  seemed  anxious  that  I 

should  prosecute ;   his  name  is  Thomas  ArkeU  Smith ;   I  have  heard 

my  family  speak  of  Waldie  as  a  friend ;   since  I  laid  the  information 

I  have  heard  that  Mr.  Hall  is  not  on  good  terms  with  Waldie. 

Thomas  King^  poundkeeper^  Trunkey^  received  two  cows  from 
Waldie  on  the  2nd  of  October^  to  impound;  the  next  day  M'Eensie 
released  them ;  I  told  him  there  was  something  wrong  about  the 
cows ;  before  that  I  was  sent  by  Mr.  Smith  to  ask  Waldie  about  the 
cows  and  he  told  me  to  leave  them  alone  as  they  were  his,  and  Mr. 
Smith  should  mind  his  own  business. 

To  his  Honor :  Mr.  Smith  told  me  that  two  stragglers  had  been 
running  with  his  cattle  and  that  I  was  to  impound  them,  but  as  they 
had  left  his  land  and  were  running  with  Waldie's  I  was  first  to  find 
out  if  they  belonged  to  him. 

Thomas  ArkeU  Smithy  P.M.  at  Trunkey :  I  saw  two  stray  covrs, 
branded  HB,  on  my  land  near  Trimkey^  last  year ;  they  were  walking 
up  and  down  along  a  new  fence  I  had  just  put  up ;  I  first  made 
inquiries  amongst  the  neighbours  and  from  the  police  as  to  whether 
they  were  in  the  Oazette  ;  as  they  were  not  in  the  Oaaette  I  gave 
instructions  to  the  poundkeeper  to  take  them  and  I  would  give  him 
authority;  some  time  afterwards  I  was  on  my  own  land  towards  Mr. 
Waldie's^  and  saw  one  of  the  cows  run  down  the  creek  towards  where 
there  were  some  diggers'  holes ;  the  cow  was  bellowing  as  if  she  had 
lost  her  calf;  I  went  towards  the  boles  to  see  if  the  calf  had  fallen 
down ;  I  saw  a  calf  running  across  Waldie's  paddock  towards  the 
cow  with  two  of  Waldie's  children  following  them ;  the  calf  began  to 
suck  the  cow,  and  the  children  headed  both  of  them  towards  Waldie's 
paddock ;  after  hearing  what  Waldie  had  said  to  the  poundkeeper,  I 
told  M'Eenzie  that  he  should  mention  the  matter  to  the  officer  in 
charge  of  the  police ;  after  the  cows  had  been  released,  M'Kencie 
wished  me  to  take  an  information ;  I  said  that  as  I  would  probably 
be  a  witness  in  the  case,  the  information  should  be  laid  at  Tuena ;  I 
was  called  as  a  witness,  and  gave  evidence  at  the  Police  Court. 

Cross-examined :  I  bear  Waldie  no  iU-will ;  he  is  not  on  good 
terms  with  me ;  I  am  warden  under  the  Mining  Act,  and  he  is  the 
clerk  to  the  warden's  court ;  he  has  repeatedly  reported  me;  I  have 
never  been  hauled  over  the  coals  through  him ;  his  letter  was  most 
probably  sent  to  me ;  I  cannot  recollect  any  instance ;  the  last  thing 
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I  remember  was  that  he  signed  a  petition  praying  the  department  to       1880. 
inquire  into  some  imaginary  grievances ;  the  Minister  did  not  grant     "^ 
the  petition;  it  was  signed  by  over  iSfty  persons;  Waldie's  was  the         «. 
first  signature ;  I  was  charged  in  it  with  having  acted  tyrannically ;  M'Kenhb. 
I  received  letters  in  reference  to  Waldie's  charges^  which  I  answered; 
I  have  not  the  slightest  idea  now  of  the  subject  matter  of  these 
charges ;  they  have  extended  over  eight  years ;  I  canH  tell  how  many 
chargesj  or  what  vras  the  subject  matter  of  them ;  I  did  not  know 
that  M'Kemde's  cattle  stopped  at  Waldie's  paddocks  till  some  time 
afterwards ;  M'Kenzie  asked  me  if  I  had  received  a  letter  from  him 
about  two  oows;  M'Kenzie  told  me  that  he  had  received  a  letter  from 
Waldie  saying  that  the  cows  were  running  at  his  place. 

James  Hall^  a  magistrate,  Tuena :  Mr.  Smithy  the  Police 
Magistrate^  gave  me  a  message  which  I  delivered  to  M'Eenzie;  he 
wished  to  know  if  M'Kenzie  had  lost  any  cattle  some  seven  months 
^previously  near  ''One  Eye/'  and  if  he  wrote  to  him  (Smith)  he 
might  hear  something  of  them ;  M'Kenzie  said  he  had  lost  two  head 
somewhere  near  Mr.  Smith's;  nothing  else  was  said;  I  again  saw 
M'Kencie  at  my  brother's  hotel,  on  the  Abercrombie ;  the  river  was 
up,  and  we  were  kept  there  a  week ;  I  showed  him  a  letter  which  I 
had  received  firom  Mr.  Smith  about  the  cattle ;  he  read  it ;  I 
afterwards  destroyed  it ;  the  letter  was  as  to  what  certain  persons 
had  told  him  about  the  cattle — that  they  were  claimed  by  Mr. 
Thomas  Waldie  and  Mr.  James  Waldie  when  he  (Smith)  had  ordered 
the  poundkeeper  to  impound  them,  and  also  that  some  witnesses  had 
heard  fix>m  the  Waldies  that  they  claimed  the  cattle  as  having  bought 
them  from  M'Kenzie  last  autumn ;  M'Kenzie  asked  me  what  I  thought 
about  it ;  I  replied  that  it  looked  very  bad,  and  that  if  that  did  not 
amount  to  cattle  stealing,  I  did  not  know  what  was ;  he  said  the. 
police  did  not  wish  to  prosecute ;  he  understood  they  wished  him 
to  prosecute;  he  asked  me  if  I  thought  there  was  a  sufficient 
case  against  them  for  cattle  steaUng,  as  he  did  not  wish  to  get 
mixed  up  with  a  law-suit;  I  replied  I  thought  there  was,  the 
witnesses  had  stated  to  the  police  and  the  Police  Magistrate  what 
they  could  prove,  and  they  would  not  be  likely  to  go  back  on  what 
they  had  said,  and  that  he  would  be  quite  safe ;  we  were  travelling, 
and  by  this  time  had  reached  the  police  office  at  Tuena;  he  asked  me 
to  go  in  and  take  his  information,  which  I  did  in  the  usual  way. 

Cross-examined :  I  believe  that  Waldie  has  written  libels  concerning 
me;  I  do  not  speak  to  him ;  when  I  met  him  I  used  to  speak  to  him 
till  I  heard  that  he  had  libelled  me;  I  did  not  think  there  was  any 
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1880.       impropriety  in  taking  the  information  after  I  liad  heard  the  facts^  and 

■~  advised  that  the  case  was  a  crood  one. 

Walddb  ° 

V.  That  closed  the  Defendant's  case. 

In  reply^  Waldie  denied  that  he  had  ever  said  that  he  had  bought 
the  cattle  from  M'Eenzie. 

D.  M'Kenzie  re-called :  I  don't  remember  that  I  showed  the  letter 
I  received  from  Waldie  either  to  Mr.  Smith  or  Hall ;  I  told  both  of 
them  that  I  had  received  such  a  letter^  and  we  had  a  conversation 
about  it ;  I  don't  mind  of  anything  that  passed  with  Mr.  Smith  about 
it^  or  with  Mr.  HaU ;  I  did  not  see  them  together ;  I  told  each  of 
them  about  the  letter. 

In  James  Waldie's  case  farther  evidence  was  given.  The  only 
evidence  to  connect  him  with  the  possession  of  the  cows  beyond  the 
fact  of  his  partnership  with  his  brother  in  the  farm,  was  a 
conversation  which  he  had  with  William  Smith,  a  shepherd  of  Mr.  T. 
A.  Smith.^  Smith  deposed  to  having  asked  James  Waldie  if  he  knew 
whose  the  cows  were,  and  that  he  answered  ''  I  do ;  I  bought  them 
off  Mackenzie  in  the  autumn.^'  This  was  denied  by  James  Waldie, 
who  admitted  a  conversation  with  Smith  about  the  cows,  but  said 
that  his  answer  viras : — ''They  must  belong  about  here.'^  William 
Smith  told  Mr.  Smith,  the  Police  Magistrate,  of  this  conversation,  and 
he  communicated  it  in  his  letter  to  Mr.  Hall. 

In  James  Waldie's  case  the  jury  stated,  as  a  rider  to  the  verdict, 
that  the  conduct  of  Messrs.  Smith  and  Hall  was  highly  censurable. 

Davis,  for  the  Defendant,  in  support  of  the  rule,  cited  Lister  v. 
Ferryman  (1).  Here  it  is  clear  from  the  evidence  that  the  Defen- 
dant acted  upon  the  faith  of  statements  made  to  him  by  credible 
witnesses.  His  evidence  as  to  the  statements  being  made  to  him  is 
wholly  uncontradicted,  and  the  position  of  his  informants  shows  that 
any  statements  made  by  them  would  be  entitled  to  credit. 

Want  shows  cause.  This  case  is  not  at  all  like  Lister  v.  Ferryman. 
There,  an  actual  theft  had  been  committed,  but  here  all  the  circum- 
stances were  inconsistent  with  any  stealing  at  all.  As  against  the 
hearsay  statements  made  to  the  Defendant,  there  was  the  letter  he 
received  from  Waldie,  and  the  fact  that  after  receiving  that 
information  he  met  Thomas  Waldie,  talked  with  him  in  a  friendly 
manner  and  invited  him  to  drink.  He  was  cautioned  by  the  sergeant 
of  police  that  there  was  no  case.  The  jury  also  must  be  taken  to  have 
found  that  he  acted  maliciously  and  not  bonfi  fide,  as  the  question  of 

(1)    L.  R.  4  H.  L.  521. 
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malice  was  left  to  them.      Smith  and  Hall  were  not  trustworthy       1880. 

informants,  for  the  Defendant  admits  that  he  knew  that  they  were  ""Z 

Waldxb 

not  on  firiendly  terms  with  Thomas  Waldie.  Can  the  Defendant  be  «. 
said  to  have  acted  in  this  prosecution  as  a  reasonable  and  discreet  ^'^^^2™- 
man  7  Here  was  one  of  the  Plaintiffs  a  Justice  of  the  Peace  and 
holding  other  responsible  offices^  and  he  is  to  be  charged  with  felony 
on  the  loose  reports  of  some  conversations.  Not  a  single  act  appears 
to  have  been  done  by  either  of  the  Waldies  to  the  cows^  except 
impounding  them;  the  only  evidence  communicated  to  the  Defendant 
was  that  they  had  claimed  them^  and  Thomas  Waldie's  letter  was  an 
answer  to  that  charge.  Contest  v.  Oroxon  (2)  decides  that  it  is  no 
justification  in  an  action  for  malicious  prosecution  to  show  that  the 
prosecutor  acted  under  the  advice  of  a  Police  Magistrate.  That  case 
directly  applies  here.  The  Defendant  did  not  act  upon  lusr  own 
judgment  but  on  the  opinions  expressed  by  two  magistrates. 

Davis  in  reply  was  stopped  by  the  Court. 

Faucstt^  J.  This  case  is  really  of  great  importance^  as  indeed  all 
cases  of  malicious  prosecution  are.  The  Plaintiff^  it  appears^  was 
charged  with  cattle  stealing  under  circumstances  which  were  rather 
peculiar.  In  May  1878^  the  Defendant^  who  was  travelling  with  a 
mob  of  cattle^  came  to  the  Plaintiff's  place  and  stayed  the  night  there. 
The  next  morning  he  went  away  and  took  all  his  cattle  with  him. 
On  reaching  his  brother's  place  eight  miles  distant  he  missed  two 
cows.  He  went  back  for  some  distance  but  could  not  find  them.  He 
then  went  away  and  heard  no  more  of  the  cows  for  some  months.  In 
the  meantime  these  two  cows  (which  were  admitted  to  be  M'Kenzie's) 
were  at  the  Plaintiffs'  place*  How  they  came  there  is  uncertain— at 
all  events  they  were  found  there.  No  charge  of  dishonesty 
has  ever  been  made  against  the  Plaintiffs  in  respect  of  taking  the 
cattle  originally.  It  appears  that  the  Waldies'  knew  the  cows  were 
M%enxie's^  and  knew  where  he  lived  (about  23  miles  away); 
though  they  never  sent  word  to  M'Eenzie ;  and^  on  the  other  hand^ 
M'Kenzie  gave  no  notice  to  the  Waldies  of  having  lost  the  cows. 
Both  parties  remained  perfectly  passive.  The  Defendant  heard 
nothing  till  October^  when  the  two  cows  were  impounded  by  the 
Waldies  in  consequence  of  some  talk  among  the  neighbours.  Mr. 
Smithj  the  Police  Magistrate^  whose  place  adjoined  the  Waldies'^ 
seems  to  have  seen  the  cows  or  heard  that  they  were  on  his  own  land 
circumstance  altogether  in  the  Waldies*  favour^  as  shewing  that 

(^)    Sup.  Ot.  ;10ih  Beoember  1875;  S.  M.  H. 
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1880.       these  cattle  were  stragglers  and  were  not  controlled  by  the  Waldies. 

"~  It  appears  that  Mr.  Smith  then  interfered  and  sent  the  poondkeeper 

V,         to  impound  these  cattle.    It  may  have  been  a  proper  thing  for  him  to 

M'Kurzis.  Jq  ^  g^jjj  ^jjg  poundkeeper  to  inquire  about  the  cattle.  The 
Waldies^  instead  of  telling  the  poundkeeper  that  the  cows  belonged 
to  M'Kenzie^  appear  to  have  made  a  claim  to  them^  one  of  them  in 
the  most  express  terms^  even  going  the  length  of  saying  that  he  had 
bought  them  from  M'Eenzie.  If  the  poundkeeper  had  then  gone  at 
once  to  M'Kenzie,  and  found  out  that  the  WsJdies  had  not  bought 
the  cows  from  him^  in  what  position  would  the  Waldies  have  been  ? 
Under  those  circumstances^  if  M'Kenzie  had  prosecuted  when  the 
cattle  were  in  .their  possession^  they  would  have  been  in  a  very 
awkward  position.  I  am  not  bound  to  say  whether  they  would  have 
been  guilty  of  stealing  if  all  the  evidence  of  the  poundkeeper  and 
William  Smith  was  true.  For  the  protection  of  the  public  it  is  not 
necessary  to  prove  that  an  offence  has  been  actually  committed-— the 
person  charged  may  be  completely  innocent— it  is  only  necessary 
to  prove  that  there  was  reasonable  and  probable  cause.  Let  us  see 
what  information  M^Kenzie  had  when  he  made  the  charge.  He 
knew  he  had  lost  the  cattle  and  he  was  told  by  the  Police  Magistrate 
and  Hall  that  the  Waldies  had  been  claiming  them  as  their  own 
property.  I  cannot  come  to  the  conclusion  that  he  was  not  justified 
in  trusting  to  this  information^  especially  as  the  poundkeeper  made 
statements  to  him  to  the  same  effect.  According  to  these  statements 
James  Waldie  had  told  a  downright  falsehood  about  the  cattle.  It 
was  for  the  Plaintiff  to  prove  that  the  Defendant  was  not  justified  in 
believing  this  information.  We  certainly  cannot  now  say  that  he 
was  not.  I  think  that  the  case  might  have  been  left  in  a  different 
way  to  the  jury.  His  Honor  might  have  said  to  the  Jury :  "  If  you 
believe  that  the  statements  were  made  to  the  Defendant  and  he 
believed  them  and  bona  fide  acted  upon  them^  then  you  will  find  that 
he  had  reasonable  and  probable  cause  for  instituting  criminal 
proceedings.''  But  it  was  not  so  left  to  the  jury^  and  the  Court  has 
to  say  whether  upon  the  whole  of  the  evidence  there  vras  reasonable 
and  probable  cause.  We  are  rather  embarrassed  by  the  verdict  of  the 
jury.  The  jury  did  not  answer  the  specific  questions  put  by  His 
Honor^  but  found  a  general  verdict.  Under  these  circumstances  we 
have  now  to  decide  the  questions  which  the  jury  ought  to  have 
decided.  At  one  time  I  was  disposed  to  think  that  we  ought  to  grant 
a  new  trial ;  but  now  I  agree  with  their  Honors  that  the  verdict 
ought  at  once  to  be  entered  for  the  Defendant.    Taking  all  the 
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circiimstanoes  of  the  case  into  consideration^  can  I  say  that  M'Kenzie       1880. 
had  not  probable  cause  for  making  the  charge?    The  law  throws     II 
upon  the  Plaintiff  the  burden  of  proving  that  the  Defendant  had  not         v. 
reasonable  and  probable  cause.     I  think  that  the  facts  shew  that  the  ^'^''™l 
Defendant  had  fair  and  reasonable  grounds  for  thinking  that  the 
Plaintiff^  knowing  the  cattle  to  be  his^  had  made  an  unfounded  claim 
to  them. 

I  have  no  doubt  at  all  that  this  prosecution  was  brought  about  in  a 
great  measure  by  the  action  of  Smith  and  Hall.  The  Defendant 
evidently  consulted  Smith  and  Hall  and  the  sergeant  of  police  as  to 
what  he  ought  to  do.  If  he  had  followed  the  sergeant's  advice  he 
would  have  proceeded  no  fieurther^  and  I  think  he  would  have  acted 
wisely.  I  have  no  doubt  at  all  that  these  Magistrates  urged  him  on 
to  prosecute.  Still  the  Plaintiffs  have  not  shewn  that  that  circumstance 
was  sufficient  to  outweigh  the  evidence  of  fair  and  reasonable  grounds. 

I  think  the  damages  were  in  no  way  excessive. 

Sib  W.  Manning^  J.  I  have  come  to  the  same  conclusion^  but 
with  considerable  hesitation.  At  one  time  I  was  strongly  inclined  to 
adopt  the  Plaintiffs'  view. 

As  to  the  question  of  damages^  I  am  inclined  to  think  that  the 
damages  were  excessive  and  were  measured  by  the  jury  against  Smith 
and  Hall  rather  than  against  M'Eenzie.  The  evidence  showed  an 
absolute  absence  of  personal  malice  on  his  part.  And  although 
the  advice  of  Magistrates  does  not  amount  to  a  defence  on  the  question 
of  probable  cause,  it  is  surely  material  to  the  question  whether  the 
Defendant  acted  maliciously,  and  the  evidence  on  this  point  ought  to 
have  influenced  the  damages. 

My  principal  difficulty  is  caused  by  the  rider  to  the  finding  of  the 
jury  in  James  Waldie's  case,  and  by  the  admission  of  the  Defendant 
that  he  thought  Smith  was  anxious  that  he  should  prosecute.  I  had 
a  doubt  whether  M'Eenzie  had  not  a  mind  too  receptive,  and  that  he 
too  readily  attached  importance  to  the  opinions  of  these  Magistrates. 
If  a  man  yields  to  the  pressure  of  other  persons,  and  does  not  act 
upon  his  own  judgment,  I  think  he  would  be  liable.  But  upon  the 
whole,  I  think  it  our  duty  to  judge  for  ourselves  whether  the  evidence 
&iled  to  show  an  absence  of  reasonable  and  probable  cause.  The 
reservation  of  the  point  was  not  subject  to  any  question  of  fact.  I 
was  to  leave  to  the  jury  the  questions  of  malice  and  damages,  and  to 
reserve  for  the  Court  the  question  of  reasonable  cause.  Now  it  seems 
to  me  that,  granting  that  the  facts  deposed  to  were  mentioned  to  him, 
which  is  not  disputed,  there  was  no  absence  of  reasonable  cause.      It 
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1880.       18  very  important  in  the  interest  of  the  public  that  people  should  not 
be  frightened  of  being  afterwardfl  exposed  to  an  action  for  malicious 
V.         prosecution^  if  in  criminal  proceedings  which  they    initiate    upon 
ICKbhzh.   apparently  good  grounds  the  evidence  should  not  come  up  to  the  mark. 
In  that  case  a  man  who  is  not  bold  or  clearheaded^  may  seethe  danger 
of  an  action  hanging  over  him^  and  be  deterred  from  prosecuting 
an  offender.      That  interest  of  the  public  is  more  important  to 
consider  than    the  interest    of  the    individual  not  to  be  unjustly 
prosecuted.      Then  we  ought  further  to  consider  this,  whether  the 
facts  brought  to  the  Defendant's  knowledge  were  enough  to  justify, 
not  the  Plaintiff's  conviction,  but  a  preliminary  investigation  before 
Magistrates.     That  was  all  that  the  Defendant,  by  taking  out  a 
summons,  proposed  to  effect.      The  prosecution  ended,  and  I  think, 
very  properly  ended,  by  the  acquittal  of  the  Waldies.    The  Magistrates 
had  llien  before  them,  not  only  the  facts  known  by  the  Defendant  at  the 
time  of  laying  his  information,  but  other  facts  brought  forward  in  the 
defence  which  tended  to  exculpate  the  Waldies.     I  think  the  decision 
of  the  Magistrates  was  quite  right  and  I  wholly  acquit  the  Messrs. 
Waldie  of  the  offence  charged.      But  the  question  is  whether,  at  the 
time  of  laying  the    information,  the  Defendant  had  before    him 
sufficient  statements  of  persons  apparently  worthy  of  credit  to  induce 
him  to  believe  that  the  Plaintiffs  were  guilty  of  stealing  his  colors. 

Now  what  were  the  facts  before  him  ?  The  Waldies  knew  these  to 
be  M'Eenzie's  cattle,  and  knew  where  he  lived,  and  yet  they  took  no 
steps  to  let  him  know  that  they  were  there.  These  were  circum^ 
stances  which,  if  believed,  would  lead  to  the  supposition  that  the 
Waldies  let  the  cattle  stray  there,  in  the  hope  that  the  owner  would 
not  claim  them.  Then  somebody  puts  questions  to  them.  One  of 
the  Waldies  says  the  cattle  belong  to  him  and  that  no  one  is  to 
interfere  with  them ;  the  other  not  only  says  they  are  his,  but  says 
he  purchased  them  from  M'Eenzie. .  Then  there  was  the  fact  that 
the  children  were  seen  driving  the  cows  and  the  calf  back  upon  the 
Waldie's  land.  AU  these  facts  were  brought  under  M'Eenzie's  notice. 
Some  of  them  are  denied,  but  the  question  is,  not  whether  they 
actually  happened,  but  whether  they  were  told  to  him  and  he  believed 
them.  It  appears  to  me  that  they  were  quite  sufficient  to  justify  a 
belief  on  his  part  that  the  Waldies  intended  to  keep  the  cattle.  Then 
a  great  deal  of  evidence  was  received  by  him  afterwards  in  the  letter 
from  Smith  to  Hall,  which  was  shown  to  him.  What  happened 
before  this  had  nothing  to  do  with  the  question.  The  advice  of  the 
Sergeant  and  the  Defendant's  drinking  with  the  Plaintiff  all  happened 
before  he  received  full  information. 


Walpiv 

V. 

M'Kenzib. 


VOL.!.]  XLm    VICT.  43 

Upon  the  whole  I  think  that  the  Defendant  was  justified  in       1890. 
instituting   proceedings^  and  that  the  verdict   should  be  entered 
for  him. 

WiNDETEB^  J.  I  entertain  no  doubt  that  we  should  decide  this 
case^  if  possible^  without  putting  the  parties  to  the  expense  of  a  new 
trial ;  and^  thinking  on  the  evidence  that  the  Defendant  had  an 
honest  belief  of  the  statements  which  were  made  to  him^  and  that  the 
circumstances  were  sufficient  to  justify  such  belief^  I  agree  with  their 
Honors  in  thinking  that  the  verdict  should  be  entered  for  the 
Defendant. 

Verdict  entered  for  the  Defendant  in  both  cases. 

Attorney  for  the  Plaintifis — Oreer. 

Attorneys  for  the  Defendant — Mcintosh,  Pinnoek  and  Price,  by 
J^.  Ouriiss. 


HAMMOND  V.  G0X7BLAY. 

PraeUct— Bettering  moHan  to  Ust^Laches  qf  Attomeu^Terms. 

Where  throngh  the  neglect  of  the  ClaimaiiVs  Attorney  a  nile  nid  for  the  new  trial 
of  an  interpleader  issue  was  stmck  ont  of  the  list,  it  was  ordered  to  be  restored  to 
the  list  npon  payment  by  the  Claimant  of  the  oosts  of  the  day  and  the  costs  of 
and  incidental  to  the  application  to  restore  it ;  and,  one  of  the  Claimant's  sureties 
having  become  insolvent,  it  was  made  a  term  of  the  order  that  the  remaining 
surety  should  justify  afresh. 

Motion  upon  notice  to  restore  to  the  list  a  rule  nisi  for  the  new 
trial  of  an  interpleader  issue  granted  on  the  25th  of  November  and 
struck  out  with  costs  on  the  8th  of  March^  no  one  appearing  for  the 
Claimant  in  support  of  the  motion  to  make  the  rule  absolute. 
Affidavits  were  filed  by  the  Claimant  and  his  attorney  to  the  following 
effect : — ^That  on  the  day  on  which  the  case  appeared  in  the  list,  the 
attorney,  who  lived  at  Newcastle,  had  to  attend  the  Maitland  District 
Court  and  did  not  see  the  case  in  the  paper,  and  had  no  instructions 
from  his  Sydney  agents.  The  Claimant  was  not  aware  that  the  case 
was  set  down  for  argument^  and  knew  nothing  about  it,  until  he  saw 
in  an  evening  newspaper  the  report  of  its  being  struck  out.    The 
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1880.  affidavits  also  contained  an  offer  to  pay  the  costs  of  the  day.  On 
the  other  side  affidavits  were  filed^  stating  that  the  motion  had 
appeared  in  the  Term  List  at  the  beginning  of  the  Term ;  that  that 
GoTOLAT.  ligt  y^^  published  in  the  daily  papers ;  that  the  agents  of  the 
Claimant's  attorneys  in  Sydney  were  given  express  notice  that  the 
case  would  come  on^  and  stated  that  they  had  no  instructions^  and  that 
when  the  case  was  called  on  the  Court  did  not  at  once  strike  it  out, 
but  adjourned  it  to  a  later  hour  of  the  day^  and  that  the  agents  were 
informed  that  it  had  been  so  adjourned.  It  also  appeared  that  one  of 
the  sureties  of  the  Claimant  in  the  interpleader  issue  had  become 
insolvent. 

Rogers,  in  support  of  the  motion^  offers  to  submit  to  any  terms 
which  the  Court  may  impose. 

Bir  Oeorge  Innes,  for  the  Defendant^  opposes.  There  has  been  the 
grossest  laches  on  the  part  of  the  Claimant  and  his  attorney.  This 
application  is  aimply  made  for  the  purpow  of  delay,  in  a  <»8e  where 
all  the  merits  are  against  the  Claimant. 

Haegkave^  J.  This  is  a  very  unusual  application.  At  the  same 
time  I  think  that  if  the  Court  grants  a  rule  nisi^  the  point  raised 
ought  to  be  argued.     It  becomes  therefore  a  mere  question  of  costs. 

SiE  W.  ManninOj  J.    I  concur. 

WiNDBYEE^  J.  I  concur.  At  the  same  time  I  should  have  been 
better  pleased  if  this  application  had  been  refused.  The  party  was 
guilty  of  great  negligence. 

AppUeation  gra/nted.  The  OlaAmanJb  to 
pay  the  costs  of  the  day  a/nd  all  costs 
of  and  incidental  to  the  a/ppUcaiion. 
Such  costs  to  he  paid  within  one  week 
after  taxation,  and  their  payment  to 
be  a  condition  precedent  to  the  motion 
being  restored  to  the  Ust.  The  remaining 
surety  to  justify  afresh. 

Attorneys  for  the  Claimant — Beadett  and  Son,  by  McCarthy 
Robertson  and  Fisher* 

Attorneys  for  the  Defendant— TFan^^  Johnson  and  Want. 
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AUe^  DrftMdaaU  Act  (4  Vie.,  No,  6,  m.  7,  9)^Fortign  atiaehment-Sale  <^    March  4. 

8h^>-^0rder  for  sale, 

Flaintifi^  the  gamishee  of  a  schooner  under  a  writ  of  foreign  attachment  iasaed 
in  an  action  bnmght  by  B.  against  C,  under  the  Absent  Defendants  Act, 
obtained  before  the  return-day  of  the  writ  an  order  authorising  him  to  sell  the 
▼easeL  When  the  writ  was  returned  the  Judge  made  an  order  that  the  vessel 
should  be  holden  for  the  purposes  of  the  attachment  and  should  continue  subject  to 
it.  Afterwards  the  Plaintiff  sold  the  vessel  to  the  Defendant,  and  the  Defendant 
learning  these  facts  refused  to  complete.  To  a  declaration  for  breach  of  the 
contract  for  sale  the  Defendant  pleaded  the  two  orders,  and  that  the  sale  was 
made  subsequently.  The  Plaintiff  replied  that  he  sold  in  pursuance  of  the  orders, 
and  with  the  authority  and  consent  of  the  owner  of  the  vessel,  and  for  the  benefit 
of  B.  and  with  his  knowledge  and  consent. 

Held,  upon  demurrer,  that  the  Plaintiff  was  entitled  to  judgment. 

Dbclasation  for  the  breach  by  the  Defendant  of  an  agreement 
for  the  sale  by  the  Plaintiff  to  the  Defendant  of  a  schooner  named 
''  The  Superior/'  with  all  faults,  for  £1,600.  Counts  for  goods  sold 
and  delivered,  and  goods  bargained  and  sold. 

Pleas  4.  That  the  claims  in  the  first  and  money  counts  were 
identical,  and  that  before  the  making  of  the  alleged  agreement  in  the 
said  first  count  mentioned,  one  0.  C.  Koberts  had  commenced  an 
action  in  this  Honorable  Court  against  one  Frederick  Clay,  and  the 
Plaintiff  and  one  A.  McLeod  were  duly  made  garnishees  under  the 
Act  4  Vic,  No.  6,  and  a  writ  of  foreign  attachment  was  duly  served 
upon  the  Plaintiff  and  the  said  A.  McLeod ;  and  that  afterwards  and 
before  and  pending  the  return  of  the  said  writ,  to  wit,  on  the  13th 
day  of  March  last  past,  an  order  was  made  by  his  Honor  the  sitting 
Judge,  by  consent,  that  the  Plaintiff  should  be  at  liberty  to  sell  and 
realise  the  said  schooner  in  the  said  first  count  mentioned,  then 
attached  in  the  same  cause,  and  that  the  net  proceeds  of  the  said  sale 
or  realisation  should  remain  attached  in  the  hands  of  the  Plaintiff  in 
like  manner  as  the  said  schooner  was  then  so  attached.  Averment 
that  afterwards  and  before  any  such  sale  or  realisation  had  taken 
place,  and  upon  the  return  of  the  said  writ,  to  wit,  on  the  28th  day 
of  March  aforesaid^  his  Honor  the  said  Judge  made  a  further  and 
subseque&t  order  in  the  said  cause  as  follows : — ^^  I  order,  adjudicate 
and  determine  that  the  cause  of  action  of  the  Plaintiff  herein  arose 
tb^  colony  of  New  South  Wales,  and  that  there  was  at  the 


Black. 
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1880.       time  of  tbe  sendee  of  the  said  writ  of  foreign  attacliment^  and  now  is 

"Z  in  the  custody  and  control  of  W.  H.  Eldred  and  A.  McLeod,  the 

V.  garnishees  in  such  writ  named,  or  one  of  them,  property  belonging  to 

the  Defendant,  consisting  of  a  certain  schooner  or  vessel  called 

'  The  Superior/  or  to  or  in  which  the  Defendant  herein  was  at  the 

time  aforesaid  and  now  is  entitled  and  interested,  and  that  such 

schooner  or  vessel  is  available  for  the  purpose  of  making  satisfaction 

of  the  Plaintiffs  demand  or  cause  of  action,  so  far  as  the  value  of  the 

said   schooner  or  vessel  may   ^rtend,    subject   nevertheless    to   a 

certain  claim  by  way  of  lien  upon  the  said  schooner  or  vessel  by 

the  said  W.  H.  Eldred,  amounting  to  £272  14s  lOd ;  and  I  further 

order  that  the  said  schooner  or  vessel  shall  be  henceforward  holden 

ior  the  purpose  of  such  attachment  as  aforesaid  by  the  said  W.  H. 

Eldred^  and  that  the  said  attachment  do  continue  and  remain  in  force 

until  the  further  order  of  this  Honorable  Court.''    Averment  that  no 

further  or  other  order  empowering  the  Plaintiff  to  enter  into  any 

such  agreement  or  private  sale  as  is  set  forth  in  the  said  first  count, 

or  to  sue  in  his  own  name  for  any  breaches  thereof  was  made  by  the 

said  Judge,  or  at  all,  and  the  Plaintiff,  in  making  the  said  agreement 

on  his  part,  assumed  to  act  under  and  by  virtue  of  the  said  order 

of  the  13th  day  of  March,  and  not  otherwise.    Averment  that 

afterwards,  to  wit,  on  the  80th  day  of  May  last  past,  the  said  G.  C. 

Roberts  obtained  a  verdict  in  the    said    action  against  the  said 

Frederick  Clay,  and  subsequently  judgment  thereon  was  duly  signed, 

and  thereupon  the  said  schooner  or  vessel  was  duly  sold  by  the 

Sheriff  to  satisfy  the  writ  of  fieri  facias  in  the  said  action,  and  not 

otherwise ;    and  that  the   Defendant,  on  becoming  aware  of  the 

premises,  and  not  otherwise,  refused  to  pay  the  moneys  in  the  said 

agreement  mentioned,  which  are  the  breaches  complained  of. 

Replications:  2.  That  the  Plaintiff  made  the  said  agreement  of 
sale  under  and  in  pursuance  of  the  said  orders,  and  with  the 
authority  and  consent  of  the  owner  of  the  said  vessel,  and  for  the 
benefit  of  the  said  0.  C.  Roberts,  and  with  his  knowledge  and 
consent. 

Demurrer  on  the  grounds :  1.  That  the  replication  was  a 
departure  from  and  inconsistent  with  the  Plaintiff's  claim,  as^  alleged 
in  the  declaration ;  2.  That  the  replication  shewed  no  right  in  the 
Plaintiff  to  sue  in  his  own  name ;  but,  on  the  contrary,  shewed  that 
he  was  not  entitled  so  to  sue ;  3.  That,  inasmuch  as  no  sale  was 
made  by  the  Plaintiff  under  the  order  of  the  ISth  of  March  before 
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the  date  of  the  order  of  the  S8th  of  March,  and  as  no  order 
for  aale  was  made  by  the  said  last-mentioned  order,  the  Plaintiff  had ' 
no  authority  to  enter  into  the  alleged  agreement ;  4.  That  the 
authority  and  consent  of  the  owner  of  the  said  vessel,  and  the 
knowledge  and  consent  of  the  said  6.  C.  Roberts  could  not  give  the 
Plaintiff  authority  to  sell  or  to  sue  under  the  circumstances;  5.  That, 
if  the  Plaintiff  sold  under  the  order,  he  sold  by  the  authority  of  the 
Court  and  not  in  any  way  as  trustee  for  the  said  G.  C.  Roberts. 

Joinder  in  demurrer;  the  Plaintiff  giving  notice  that  upon  the 
argument  of  the  demurrer  he  would  object  to  the  sufficiency  of  the 
fourth  plea,  upon  the  ground  that  the  second  order  set  out  in  that 
plea  was  confirmatory  only  of  the  first  order  mentioned,  and  did  not 
revoke  or  interfere  with  the  direction  for  the  sale  of  the  vessel  in  the 
first  order. 

0.  J*.  Mcmmng,  for  the  Defendant,  in  support  of  the  Demurrer. 
'Hie  first  order  mentioned  in  the  fourth  plea  was  made  under  section 
8  of  the  Absent  Defendants  Act  (1)  before  the  return-day  of  the  writ. 
Nothing  was  done  imder  that  order  before  the  return-day  of  the  writ. 
When  the  writ  was  returned  the  Judge  made  the  order  set  out  at 
length  in  the  plea  under  the  9th  section  of  the  Act  (2).  The  Judge 
does  not  order,  as  he  might  have,  that  the  schooner  should  be  "  sold 


1880. 


Eldbxd 

V. 

Black. 


(1)  4  Vic,  No.  6,  8.  7 :— That  if  any 
raoh  gamiiiiMw  or  person  in  whose  hands 
any  ench  landa,  goods,  or  property  as 
aforesaid  shall  have  been  so  attached, 
ahaU  be  desirons  of  disposiDg  the  same 

or  any  part  thereof,  was 

pending  tach  attachment,  and  shall 
apply  for  that  porpoae  to  the  Court  or 
one  of  the  Judges,  it  shaU  be  lawful  for 
the  said  Court  or  Judge  (due  notice 
having  been  given  to  the  Plaintiff  of 
sneh  application)  to  authorise  such 
garnishee  or  person  to  sell  or  dispose 

of  such  property         ; 

and   the    pETooeeds   of    such    sale   or 

disposal shall  be 

thereafter  held  by  such  garnishee  or 
penoD,  or  be  paid  into  Court,  or  in- 
veatedf  or  otherwise  be  detained  or 
appropriated,  subject  to  such  attach- 
ment as  aforesaid,  or  otherwise  for  the 
satisfaction  of  the  Plaintiff,  as  such 
Court  or  Judge    shall  think   fit   to 

ider. 


(2)  4  Vic,  No.  6,  s.  9  ^— That,  so 
soon  as  upon  any  such  inquiry  or 
examination  as  aforesaid  it  shall  be 
ascertained  by  the  Court  or  sitting 
Judge  what  lands,  moneys,  or  other 
such  property  and  debts  as  aforesaid 
can  (consistently  with  existing  liens  or 
prior  claims  thereon,  to  be  determined 
by  the  said  Court  or  Judge)  be  made 
available  for  the  purpose  of  making 
satisfaction  to  the  Plaintiff  as  aforesaid, 
the  said  Court  or  Judge  shall  forthwith 
order  the  same  (or  such  part  or  parts 
thereof  respectively  as  such  Court  or 
Judge  shall  think  proper  in  that  behalf) 
to  be  thenceforward  holden  for  that 
purpose,  and  to  continue  subject  to  such 
attachment  accordingly,  or  to  be  sold 
or  otherwise  disposed  of,  if  such  Court 
or  Judge   shall    think    fit,    and   the 

proceeds to  be  paid 

into  the  hands  of  some  officer  of  the 
Court  subject  to  such  attachment^  aa 
the  said  Court  or  Judge  may  order. 
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1880.       or  otherwise  disposed  of;''  but  he  makes  the  altematiye  order 
"Z  authorised  by  the  section  that  it  should  "  continue  subject  to  the 

EiLDBKD  ^  ...  . 

V.  attachment."  The  power  of  sale  originally  given  not  having  been 
Black,  exercised  before  the  second  order  was  made^  it  must  be  taken  that  the 
Judge  decided  against  a  sale,  and  ordered  the  Plaintiff  to  hold  the 
schooner  unsold.  Consequently  the  sale  after  the  second  order 
was  not  only  unauthorised,  but  illegal.  Besides,  nothing  in  the  Act  or 
in  these  orders  gives  any  power  to  sell  by  private  contract,  nor  is  the 
person  to  whom  a  power  of  sale  is  given  authorised  to  sue  in  his  own 
name.  In  any  case  the  Plaintiff  cannot  have  sold  as  trustee  for 
Koberts  j  the  order  does  not  make  him  trustee  at  all.  The  property 
or  its  proceeds  were  to  be  held  by  him  to  abide  the  event  of  the 
action,  and  Roberts  would  acquire  no  right  till  after  judgment. 

0.  B,  Stephen,  for  the  Plaintiff,  supports  the  replication.  The 
replication  is  no  departure ;  it  only  answers  the  allegations  in  the 
plea  and  does  not  alter  the  cause  of  action  set  out  in  the  declaration. 
As  to  the  plea,  the  second  order  does  not  forbid  a  sale.  It  is  silent 
on  that  point,  because  after  the  previous  order,  which  remained  in 
force,  it  was  unnecessary  to  add  a  direction  to  sell.  But,  apart  from 
the  orders  altogether,  could  not  the  Plaintiff  sell  with  the  consent  of 
the  owner  7  It  may  be  said  that  the  owner  himself  could  not  sell 
while  the  vessel  was  under  attachment.  But  it  would  appear,  from 
section  5,  that  the  power  to  sell  and  pass  a  good  title  is  not  taken 
away  by  the  attachment ;  for  that  section  imposes  a  penalty  on  a 
garnishee  selling.  The  section  does  not  avoid  the  sale,  but  only 
punishes  the  seller.  Consequently  the  purchaser  cannot  impeach  the 
validity  of  the  sale. 

0,  /.  Manning  in  reply. 

HARGaAYB,  J.  In  my  opinion  the  replication  is  perfectly  good. 
There  is  no  departure.     The  demurrer  should  be  overruled. 

Fauc£TT,  J.  I  am  of  the  same  opinion.  The  first  order  remains 
in  force. 

WiNDBYBB^  J.     I  concur. 

Judgment  for  the  Plaintiff. 

Attorneys  for  the  Plaintiff — Want,  Johnson  and  Wam,t. 
Attorneys  for  the  Defendant — Spain,  Sly  and  Salway. 
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Ex  PARTS  STEPHENSON. 


1880. 


Admtmcn<^  AUomey9  cf  other  eolonies^Equal  laniard  ^  examinaliar^—Iiule  3.     March  26. 

A  solicitor  of  the  Sapreme  Court  of  South  Australia  paased  an  examination 
upon  his  admimrion  in  that  colony  of  a  substantially  equal  standard,  but  did 
not  matriculate  or  pass  an  equivalent  examination  at  a  Uniyersity.  At  the  time 
that  he  was  admitted  in  South  Australia,  the  latter  qualification  was  not  required 
in  this  colony. 

HM  that  he  was  entitled  to  be  admitted. 

SemhU  (per  Snt  W.  Makittno,  J.)  that  a  solicitor  admitted  in  another  colony 
since  1877  would  not  be  qualified  for  admission  in  this  colony  unless  he  had  passed 
the  matriculation  or  some  other  equivalent  examination  at  a  University. 

Darlst,  Q.C.  moved  the  admission  under  the  Rules  of  Court  of 
1877  (1)  of  the  Applicant^  a  solicitor  of  the  Supreme  Court  of  South 
Australia.  He  stated  that  it  appeared  from  the  affidavits  that  the  . 
standard  of  qualification  in  that  colony  was  substantially  the  same 
and  that  corresponding  eligibility  of  New  South  Wales  practitioners 
had  been  established.  The  Applicant  had  not  passed  any  examination 
at  a  University  before  being  admitted ;  but^  at  the  time  when  he  was 
admitted,  such  an  examination  was  not  a  qualification  required  in  this  - 
colony.  Though  a  University  examination  is  now  required  by  Rule 
5  (2),  in  the  case  of  articled  clerks  in  this  colony,  it  would  not  be 


(1)  Beg.  Gen.,  18th  ]>ecember,  1877 ; 
Rule  3:  The  following  persons  only 
shall  be  eligible  to  be  admitted  as 
solicitors  of  the  Court : — 

2Dd.  The  Attorneys,  Solicitors  and 
proctors  (having  actually  resided  in 
this  colony  for  the  preceding  three 
months)  of  any  of  the  other  Australasian 
colonies  of  Great  Britain,  wherein  a 
standard  of  qualification  substantially 
equal  to  that  of  this  colony  shall,  in  the 
opinion  of  the  Judges  of  this  Court, 
have  been  adopted  and  acted  upon,  and 
wherein  corresponding  eligibility  for 
the  admission  of  the  pvaetitionen  of  this 
Court  to  the  Courts  of  such  colonies 
shall  have  been  established. 

(2)  Bag.  Gen.,  18th  December,  1877  ; 
Bnle  6 :  Every  person  desirous  of 
entering  into  articles  of  clerkship  who 
shall  not  have   taken  the  degree   of 


Bachelor  of  Arts  or  Master  of  Arts  in 
the  University  of  Sydney  or  other 
University,  as  provided  by  the  Act  of 
Legislature  passed  in  the  22nd  year  of 
Her  Majesty,  No.  23,  shall,  before 
approval  of  such  articles,  produce  to  the 
prothonotary  a  certificate  of  his  having 
passed  a  matriculation  examination  in 
the  said  University,  or  in  some  other 
University  recognised  by  it ;  or  a 
certificate  from  the  registrar  of  the 
University  of  Sydney  of  his  having 
passed  some  equivalent  examination 
hef ore  professors  or  examiners  appointed 
by  the  Senate  thereof  ;  or  a  certificate 
of  his  having  passed,  in  England, 
Ireland,  or  Scotland,  the  preliminary 
examination  which  articled  clerks  may 
be  required  there  to  pass,  and  shall 
lodge  with  the  said  prothonotary  a  copy 
of  such  certificate. 
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1880.       required  in  the  case  of  those  who  wouldT  have  been  eligible  before 
"~  these  rules  were  passed. 

Ex  PARTK  ^ 

Stiphbnson.  Faucett,  J.  I  think  it  is  shown  that  the  standard  in  South 
Australia  is  substantially  the  same  as  here,  and  that  the  Applicant 
ought  to  be  admitted. 

Sir  W.  Manning,  J.  I  am  of  the  same  opinion.  At  the  same 
time  I  must  guard  myself  from  laying  down  a  general  rule  applicable 
to  solicitors  coming  from  other  colonies.  This  admission  will  be  no 
precedent  for  persons  who  have  been  admitted  in  other  colonies  since 
1877,  and  have  not  been  required  to  pass  a  University  examination. 

WiNDEYER,  J.  concurred. 

Applicant  admitted. 


March  23.  SANDEMAN  v.  HINTON. 

Owis — AUowance  qf  three  OouMd— Action  ietUed. 

When  two  Queen's  Ck)iuuiel  were  employed  in  «n  action  in  whioh  a  verdict  was 
entered  for  the  Plaintiff  by  consent  with  £950  damages,  the  Court,  on  a  reference 
from  the  Chief  Clerk,  the  Prothonotary  being  under  suspension,  allowed  a  fee  for 
a  junior  counseL 

At  the  trial  of  this  action  a  verdict  was  taken  by  consent  for  the 
Plaintiff  mth  £950  damages.  Two  Queen's  Counsel  and  one  junior 
were  briefed  for  the  Plaintiff.  Upon  the  taxation  of  the  Plaintiff's 
costs  the  Prothonotary  reserved  for  further  consideration  the  allow- 
ance of  a  fee  for  a  third  counsel  at  the  trial.  Before  the  matter  came 
on  again  the  Prothonotary  was  suspended  by  the  Government, 
and  the  taxation  was  gone  on  with  before  the  Chief  Clerk.  He, 
understanding  that  the  Prothonotary  had  had  doubts  as  to  the 
propriety  of  allowing  the  fee  for  a  third  counsel,  allowed  it,  but  signed 
his  allocatur  on  the  express  understanding  that  it  should  be  subject 
in  this  respect  to  confirmation  by  the  full  Court. 

Dcurley,  Q.0,  and  Sir  Gkorge  Inties  moved  upon  notice  to  confirm 
the  allocatur. 

Rogers  appeared  for  the  Defendant  in  opposition  to  the  uiotioa. 
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Habobayb,  J.  In  this  case  the  fees  of  two  Queen's  Counsel  were 
allowed.  That  has  not  been  objeeted  to,  but  exception  has  been 
taken  to  the  fee  for  one  junior.  When  both  the  leaders  are  Queen's 
Counsel  it  follows  as  a  matter  of  course  that  there  must  be  a  junior. 
I  think  the  brief  should  be  allowed. 

Si&  W.  Manning,  J.  I  am  of  the  same  opinion.  I  hardly  think 
that  the  Court  should  be  called  upon  to  decide  questions  of  this  sort, 
which  are  entirely  for  the  taxing  officer. 

WiNDEYEB,  J.  concurred. 

Motion  granted  with  costs. 

Attorney  for  the  Plaintiff— TT.  Russell 

Attorneys  for  the  Defendant— iSW^  and  Fitzgerald. 


1880. 

Sasdxman 

9. 
HiMTOK. 


FLOYD  V.  STEWART. 

Vendor  and  Purchaaer — Fiduciary   Vendor— Covenant  against  Incumbrances — 

Outstanding  Tenamcp— Damages. 

Defendant^  a  mortgagee,  lold  and  conveyed  land  to  Flaintift  and  entered  into 
the  ordinary  covenant  against  incumbrances.  At  the  time  of  the  sale  the  land  was 
in  the  possession  of  a  tenant  from  year  to  year,  who  refused  to  give  up  possession. 
Flsintiff  brought  an  action  against  the  Defendant  on  his  covenant^  and  the 
Defendant  pleaded  non  est/actum  and  a  denial  of  the  breach. 

Upon  motion  for  a  new  trial,  after  verdict  for  the  Plaintiff  with  £200  damages, 
held  (per  Habobavi^  J.  and  Fattcstt,  J.,  Rib  W.  Manning,  J.  dissenHente),  that 
the  ereation,  before  the  sale,  of  a  tenancy  from  year  to  year  was  a  breach  of  the 
covenant. 

Deculbation.  1.  That  the  Defendant  by  a  eertain  deed  sold  to 
the  Plaintiff  eertain  lands,  hereditaments  and  premises  therein 
mentioned,  and  the  Defendant  thereby  eovenantedj  promised  and 
agreed  with  the  Plaintiff  for  the  considerations  in  the  said  deed 
mentioned,  that  he,  the  Defendant,  had  not  at  any  time  made,  or 
done,  or  executed,  on  been  party  or  privy  to  any  act,  deed,  matter,  or 
thing,  whereby,  or  1^  reason  or  means  whereof  .the  said  lands, 
hereditaments  and  premises  thereby  released  and  conteyed  were  in 
any  way  aliened,  charged,  impeached,  incombered,  or  otherwise 
prqndteially  affected  in  title,  estate,  or  otherwise  howsoever;  and 
that,  any  act  to  the  contrary  notmthstanding,  he  had  then  the  power 
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1880.       to  grant  and  release  the  said  lands,  hereditaments  and  premises  to 

~  the  use  of  the  said  Plaintiff,  free  from  incomhranoes :  and  further. 

Floyd  .  .  . 

V.  that  the  said  lands,  hereditaments  and  premises  might  be  entered 
into,  held,  and  occupied  by  the  Plaintiff  his  heirs  and  assigns  without 
any  interruption  by  the  Defendant  or  any  person  claiming  through  or 
in  trust  for  him.  Breach,  that  the  Defendant,  at  the  time  of  the 
making  of  said  deed,  and  of  entering  into  the  said  covenants,  had  not 
power  to  grant  the  said  lands,  hereditaments  and  premises  free  from 
incumbrances,  but  had  leased  the  said  lands,  hereditaments  and 
premises  to  one  William  Campbell  for  a  term  then  unexpired ;  and 
had  not  full  or  lawful  power  to  dispose  of  the  said  lands,  heredita- 
ments and  premises,  as  therein  alleged,  contrary  to  the  said 
covenants  in  that  behalf ;  whereby  the  Plaintiff  was  prevented  from 
occupying  or  entering  upon  the  said  lands,  hereditaments  and 
premises,  and  they  became  and  are  of  much  less  use  and  value  to  the 
Plaintiff  than  the  same  otherwise  could  have  been. 
The  second  count  was  given  up. 

Pleas  1.  Non  est  factum ;  2.  Traverse  of  the  breaches  alleged ; 
and  pleas  to  the  second  count. 

In  September,  1877,  the  Plaintiff  bought  from  the  Defendant  some 
land  at  lUawarra,  and  a  conveyance  was  executed  about  the  same  time. 
The  Defendant  was  mortgagee  in  possession,  and  let  the  land  in 
February,  1872,  to  one  Campbell,  as  tenant  from  year  to.  year. 
Campbell  was  in  possession  at  the  time  of  the  sale  and  conveyance, 
and  remained  in  possession  for  nearly  eighteen  months  afterwards. 
The  conveyance  contained  only  the  usual  mortgagee's  covenant  against 
incumbrances.  At  the  trial,  before  Hargrave,  J.,  evidence  was  given 
to  shew  that  the  Plaintiff  had  notice  of  Campbells  lease  when  he 
bought,  and  also  that  he  could  have  ejected  Campbell  at  an  earlier 
date  by  giving  him  proper  notice.  The  jury  found  a  verdict  for  the 
Plaintiff  with  £200  damages. 

On  the  1st  of  March  a  rule  nisi  for  a  new  trial  was  obtained  on 
the  grounds  :  1.  That  the  verdict  was  against  evidence;  2.  That  the 
evidence  did  not  shew  any  breach  of  the  covenants  declared  upon ; 
8.  That  the  covenants  in  the  conveyance  put  in  by  the  Plaintiff  did 
not  support  the  covenants  alleged  in  the  declaration;  4.  That  the 
damages  were  excessive ;  5.  That  his  Honor  should  have  directed  the 
jury  that  the  Plaintiff  was  not  entitled  to  more  than  nominal  damages 
(if  any)  in  respect  of  the  period  during  which  Plaintiff  consented  to 
Campbeirs  remaining  in  possession  after  which  Plaintiff  received 
the  rent 
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C  J?.  Stephen  and  Dmiovan  in  support  of  the  role.  In  this  case  1880. 
there  can  be  no  doubt  that  the  Plaintiff  knew  all  along  that  Campbell 
was  in  possession,  and  he  was  therefore  bound  to  know  the  nature  of  v, 
his  tenancy.  If  he  could  not  get  rid  of  Campbell  it  was  his  own  Stiwart. 
fault  for  buying  when  he  knew  him  to  be  there.  In  the  first  place 
the  verdict  was  against  evidence  because  the  lease  to  Campbell  was  no 
breach  of  the  covenant  against  incumbrances.  It  might  have  been  a 
breach  of  the  covenant  for  quiet  enjoyment,  but  the  deed  did  not 
contain  such  a  covenant.  There  is  a  variance  between  the  declaration 
and  the  evidence,  because  all  the  covenants  for  title  are  set  out  in  the 
declaration,  but  the  conveyance  put  in  evidence  only  contained  the 
covenant  against  incumbrances.  All  the  other  words  in  the  covenant 
must  be  taken  to  be  ejusdem  generis  with  "  incumbered,^'  and  do  not 
include  a  lease  which  may  be  beneficial  to  the  purchaser.  Could  it 
be  said,  if  a  man  granted  a  lease,  that  he  "  incumbered  '^  the  land  7 
Then  as  to  the  damages ;  if  the  Plaintiff  had  not  got  any  of  the  land 
at  all,  but  the  Defendant  had  failed  to  make  out  his  title,  OQly 
nominal  damages  could  have  been  recovered :  Flureau  v.  Thomhill  (1). 
It  is  clear  that  for  the  breach  of  a  contract  for  the  sale  of  land  the 
purchaser  cannot  recover  substantial  damages.  The  evidence  further 
shewed  that  the  Plaintiff  knew  of  Campbell's  occupation  ;  that 
knowledge,  according  to  James  v.  Lichfield  (2)  is  equivalent  to  notice 
of  the  terms  of  his  tenancy.  And  in  a  recent  case  the  Court  of 
Common  Pleas  followed  the  cases  in  Equity  and  held  that  a  purchaser 
with  notice  that  tenants  were  in  occupation  could  not  afterwards 
recover  damages  in  respect  of  their  tenancies  under  the  covenant 
against  incumbrances:  Phillips  v.  Miller  (8).  [Lock  v.  Furze  (4) 
was  also  cited.] 

Pilcher  and  Want  shewed  cause.  The  other  covenants  for  title  in 
the  declaration  are  mere  suq)lusage.  If  the  lease  comes  within  the 
covenant  against  incumbrances  there  is  no  variance.  Surely  the 
existence  of  the  lease  prejudicially  affected  the  Plaintiff's  title  and 
estate,  when  he  could  not  have  possession.  The  evidence  does  not 
shew  that  the  Plaintiff  had  any  notice,  express  or  implied,  of  Campbell's 
lease ;  on  the  contrary  he  was  assured  by  the  Defendant's  agent  that 
Campbell  only  had  possession  until  the  land  was  sold.  If  there  has 
been  a  breach  of  covenant,  the  Plaintiff  is  entitled  to  the  damages 
which  naturally  flowed  from  the  breach. 

Stephen  in  reply. 

(1)  2  W.  BL  1078.  (3)  L.R.  9  O.P.  196. 

(2)  I1.B.  9  JBq.  61.  (4)  L.R.  1  C.P.  441.  ^ 
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1880.  Haroratc^  J.     It  is  quite  dear  that  there  was  a  breach  of  the 

~^  covenant  against  incambrances.    All  the  asoal  covenants  for  title  are 

^^  cumulative.  The  coreiuuit  for  quiet  enjoyment  i.  eumulatiTe  upon 
StBWABT.  ^Q  others^  and  is  merely  inserted  in  order  to  embrace  matters  which 
might  not  come  under  the  covenants  for  right  to  convey  or  against 
incumbrances.  Then  it  is  said  that  a  verbal  agreement  for  a  lease  for 
less  than  three  years  does  not  come  within  the  oovenant.  But  the 
words  are  very  comprehensive.  [His  Honor  read  the  covenant.] 
They  include  not  only  'Meeds'^  but  'matters  and  things.''  I  do 
not  think  this  incumbrance  comes  under  those  which  afiPect  the 
"  title  f'  but  it  certainly  affects  the  "  estate ''  conveyed ;  the  estate  is 
so  far  diminished.  A  lease  for  three  years  under  a  written  agreement 
just  as  much  as  a  deed  puts  a  man  lawfoUy  in  possession ;  he  cannot 
be  ejected  as  a  trespasser.  The  covenant  was  properly  drawn  to 
meet  this  case.  I  am  quite  clear  upon  the  point*  All  the  other 
covenants  about  possession  are  only  cumulative  to  this  general 
covenant.  On  the  other  point  with  regard  to  the  damages  I  need  not 
say  anything. 

Faucett,  J.     I  am  of  the  same  opinion.    The  covenant  is  very 

general^  but  only  extends  to  the  acts  of  the  mortgagee  himself.    The 

question  is  whether  it  was  broken  by  his  having  granted  a  lease  from 

year  to  year  which  continued  after  the  conveyance  to  the  purchaser. 

It  is   said   that   that    falls    properly   under  a  oovenant  for  quiet 

enjoyment^  which  there  is  not  in  this  deed.     Suppose  it  does ;  several 

of  these  covenants  imply  more  or  less  what  the  others  expressly  state. 

Does  not  this  covenant  mean  that  the  purchaser  shall  have  immediate 

possession  ;    free  from  any  incumbrances  created  by  the  vendor 

himself  ?     Some  of  the  covenants  for  title  are  more  specific,  some  are 

more  general ;    and  sometimes  the  general  covenants  include  the 

specific.     What  is  the  meaning  of  the  covenant  in  question  ?     Does 

it  mean  that  a  purchaser  is  to  get  a  foe  simple  subject  to  a  term  of 

years  ?     Is  that  term  of  years  or  is  it  not  a  cutting  down  of  the 

estate    conveyed    to    the    purchaser  ?       Is    it    an    '^  act    done " 

by  the   mortgagee?      There  is  no  question  that  it  was  an  act 

done    by    the  vendor   in    his  character   of   mortgagee   giving   an 

interest  in  the  lands  to  a  third  party.     Campbell  was  in  possession^ 

and  was  entitled  to  hold  the  land,  not  only  against  the  vendor,  but 

against  the  purchaser,  as  long  as  the  term  lasted*     It  was  a  dlear 

interest  in  the  land  as  long  as  the  term  lasted.     It  may  not  have  been 

in  technical  language  a  lease ;  but  its  effect  really  was  to  cut  down 

the  estate  which  could  be  passed  to  a  purchaser.     It  seems  to  me  that 

it  comes  within  the  covenant  and  is  a  breach  of  it. 
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Hen  there  is  some  question  as  to  notice.    I  doubt,  on  the      1880. 
evidenoe,    whether    the    purchaser   had  notice  of   a  lease.    But,      IT 
assuming  he  had,  all  the  cases  which  have  been  cited  are  in  Equity —         v, 
they  are  cases  of  specific  performance.    If  this  matter  of  notice  had    S^™^^^*^*. 
been  pleaded  it  would  have  been  tried  by  the  jury,  and  there  might 
have  been  a  special  finding.    But  it  is  not  set  up  in  the  pleadings. 
I  do  not  question  the  principles  laid  down  in  those  cases,  but  I  say 
that  the  point  does  not  arise  here. 

Then  it  is  said  that  the  lease  may  be  a  beneficial  one.  On  the 
other  hand  it  may  be  that  the  rent  is  considerably  under  the  yearly 
value  of  the  land  ;  it  may  be  that  the  Plaintiff  would  not  have 
purchased  if  he  had  known  of  the  lease.  It  might  prejudicially 
sffiect  the  value  of  the  property ;  at  any  rate  it  is,  in  my  opinion,  an 
incumbrance  affecting  the  estate.  Perhaps  it  does  not  affect  the 
title — the  Plaintiff  has  a  title  in  fee  simple — at  the  same  time  it  must 
be  remembered  that  he  could  not  bring  ejectment  so  long  as 
Campbell  remained  in  possession. 

Next,  as  to  the  damages.  I  thought,  and  still  think,  that  the 
damages  were  high.  But  let  us  see  the  difference  between  a  case  of 
this  kind  and  those  cited  by  Mr.  Stephen,  It  has  been  clear  law 
since  Flureau  v.  Thomhill,  which  has  been  followed  in  a  late  case  in 
the  House  of  Lords,  that,  where  a  contract  for  the  sale  of  land  has 
gone  off  from  the  inability  of  the  vendor  to  make  a  good  title, 
nominal  damages  only  can  be  recovered.  But  the  principle  is  quite 
different  where  there  is  a  covenant  of  this  kind.  Those  actions  were 
brought  when  there  had  been  no  conveyance.  But  where  the 
conveyance  has  been  executed,  and  the  action  is  brought  for  breach  of 
covenant,  there  is  no  case  to  shew  that  no  damages  can  be  recovered. 
In  fact  one  of  the  cases  cited  by  Mr.  Stephen  goes  far  to  shew  that 
the  damages  in  such  an  action  are  not  confined  to  the  estimated 
amount  of  rent  for  the  time  during  which  the  purchaser  is  kept  out 
of  possession.  I  refer  to  the  case  of  Lock  v.  Furze.  In  that  case 
Ohannell  B.  says  : —  ^'  That  doctrine  [i.e.  the  doctrine  of  Flureau  v. 
TtiomhUl]  does  not  apply  to  the  case  of  a  covenant  for  title  or  for 
quiet  enjoyment.'^  That  language  is  equally  applicable  to  any  other 
covenant,  though  in  that  case  the  Court  was  dealing  with  the  covenant 
for  quiet  enjoyment.  Another  passage  in  the  same  case  in  the 
judgment  of  Blackburn  J.,  referring  to  Flurea/u  v.  Thomhill,  is  as 
follows : — ^'  This,  however,  is  not  the  case  of  a  contract  for  the  sale  of 
land ;  but  the  case  of  a  conveyance  by  which  the  lessor  conveys  out 
sod  out  the  thing  intended  to  be  conveyed ;   and  the  conveyance  ^-^ 
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1880.       contains    a    covenant  for  quiet  enjoyment   by  the  lessee,    which 
~ir~         covenant  has  been  broken.      Why  should  the  lessee,  who  has  lost 
t^.         a  valuable  lease,  have  a  less  measure  of  damages  than  he  would  have 
been  entitled  to  if  by  the  testator's  breach  of  contract  he  had  lost  a 
ship  of  a  given  value  f     Flureau  v.  Tluymhill  does  not  apply  to  the 
case  of  an  executed  contract.''    I  think  the  rule  should  be  dischai^ed. 

Sir  W.  Manning,  J.  I  am  sorry  to  say  that  I  differ  from  their 
Honors  as  to  the  construction  of  the  covenant  in  question ;  and  I  do 
so  with  some  hesitation,  because,  though  I  was  once  a  pretty  good 
real  property  lawyer,  long  want  of  practice  may  have  made  me  not  so 
competent  to  give  judgment  on  the  point  as  I  ought  to  be.  At  the 
same  time  I  cannot  say  that  I  feel  any  doubt  upon  the  question. 

The  leading  men  in  conveyancing  in  England,  a  very  learned  body, 
with  a  very  exact  knowledge  of  the  words  used  in  conveyancing,  and 
the  meaning  attached  to  those  words  by  the  Courts,  have  invented  a 
number  of  covenants  for  title  very  different  in  their  terms.  First 
there  are  absolute  covenants  by  vendors  absolutely  entitled.  Then 
there  is  a  class  of  covenants  which  are  made  by  vendors  absolutely 
entitled,  but  only  extend  to  their  own  acts.  Thirdly  we  have  the 
usual  covenant  entered  into  by  trustees  or  mortgagees — and  that  is 
the  covenant  made  use  of  here.  I  cannot  doubt  that  the  learned 
body  who  framed  and  used  these  different  covenants  did  not  intend 
one  to  be  included  in  the  ether.  The  fact  of  there  being  different 
sets  of  covenants  used  in  practice,  and  of  one  set  being  selected,  shews 
that  it  was  in  the  contemplation  of  the  parties  that  the  others  should 
not  apply.  It  is  a  case  in  which  the  maxim  "  Nxpressio  nnms  exclusio 
est  altprius*'  applies.  I  cannot  but  think  that  a  different  meaning  was 
intended  when  different  words  were  deliberately  used.  Here  the 
covenant  was  not  onlv  limited  to  the  vendor's  own  acts,  which  would 
have  made  it  resemble  the  ordinary  vendor's  covenant,  but  it  does  not 
say  anything  about  possession  ;  it  gives  no  guarantee  of  possession ; 
it  does  not  warrant  quiet  enjoyment.  The  argument  of  the  Plaintiff 
has  been — and  the  decision  of  their  Honors  is  to  the  same  effect — 
that  this  covenant  virtually  includes  and  implies  the  covenant  for 
quiet  enjoyment.  I  cannot  entertain  that  view.  Not  only  are  the 
words  different,  but  the  covenants  must  also  be  distinguished,  because 
in  the  ordinary  covenants  for  title  they  both  occur,  and  it  is 
impossible  to  suppose  that  a  long  series  of  skilled  conveyancers  would 
have  used  both  covenants  when  one  would  have  sufficed. 

The  particular  covenant  in  this  case  is  restrained  to  the  vendor's 
own  acts  and  is  to  the  effect  that  he  has  done  nothing  "  whereby  the 
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said  lands,  kc.,  were  in  any  way  aliened,  charged,  impeached,  18S0. 
incumbered  or  otherwise  prejudicially  affected  in  title,  estate,  or  _ 
otherwise  howsoever.''  It  seems  to  me  that  by  a  lease,  which  is  an  t;. 
ordinary  incident  of  title,  and  runs  with  the  title,  the  lands  are 
not  ''aliened,''  ''charged,*'  "impeached,"  or  "incumbered."  My 
opinion  is  clear  that  a  lease  does  not  come  within  those  words,  which 
are  the  governing  words  of  the  clause.  The  words  "  prejudicially 
afiected,"  being  connected  with  the  preceding  words  by  "  or  other- 
wise," must  be  construed  as  ejusdem  generis  with  their  antecedents. 
It  is  straining  the  words  altogether  beyond  the  meaning  of 
conveyancers  to  say  that  the  existence  of  a  tenancy  comes  within  the 
things  covenanted  against  by  this  clause.  It  is  stretching  the  clause 
altogether  beyond  reason  and  practice.  It  is  said,  "  How  will  the 
case  be,  if  there  is  a  very  long  lease  7"  It  might  be  an  alienation 
then.  I  see  in  the  case  of  Phillips  v.  Miller  that  that  very  point  is 
touched  upon,  and  the  expression  "an  unusual  term  of  tenancy" 
is  used.  I  can  very  well  understand,  where  an  unusual  term  has 
been  created,  that  it  might  be  within  this  clause ;  but  not  an  ordinary 
tenancy  by  word  of  mouth,  which  cannot  be  for  more  than  three 
years,  and  will  probably  be  only  from  year  to  year.  A  long  tenancy 
might  be  considered  adverse. 

It  must  have  been  known  to  the  Plaintiff  that  the  land  was  not  in 
the  personal  occupation  of  Mr.  Stewart ;  and,  as  he  was  living  on  the 
spot,  he  must  also  have  known  that  Campbell  was  in  possession. 
Having  notice  that  a  person  is  in  possession,  the  purchaser  is  bound 
to  inquire  what  is  the  nature  of  his  tenancy.  The  decisions  in  Equity 
go  a  long  way.  If  a  purchaser  is  too  supine  to  inquire  he  must  take 
the  consequences.  And  I  apprehend  that-  the  rule  in  Equity  does 
apply  at  Common  Law.  In  James  v.  Litchfield  the  bill  prayed,  not 
only  for  specific  performance,  but  for  compensation.  The  awarding  of 
damages  by  way  of  compensation  is  a  common  law  right  given  over 
by  Statute  to  the  Equity  Courts.  Then  Phillips  v.  Miller  is  a  case  at 
Commpn  Law.  [His  Honor  read  the  judgment  of  Coleridge  C.J.]  It 
seems  to  me  that  that  case  is  very  much  in  point. 

I  think  therefore  that  the  Plaintiff  was  not  entitled  to  recover  in 
this  action,  and  that  the  Defendant  ought  to  have  a  new  trial. 

RvXe  discharged  with  costs. 

Attorney  for  the  Plaintiff — Woodward  by  Way, 
Attorney  for  the  Defendant—/.  F.  Fitzhardinge. 
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1880.  BLACEBUBN  v.  FLAVELLE. 


March  3.     Crown  Lands  Act  —  Conditional   purehoM  —  Additional  condOional   purcham — 

Forfeiture  of  original  not  ipio  facto  qf  additional — Forfeited  selection 

not  open  for  re-selection, 

W.  in  1874  conditionally  purchased  40  acres  of  land  under  the  13th  section  of 
the  "Crown  Lands  Alienation  Act  of  1861  f*  on  the  same  date  he  made  two 
additional  conditional  porcbasee,  each  of  40  acres,  under  the  21st  section  of  the 
Act.  In  1875  he  made  a  third  additional  conditional  purchase  of  200  acres.  In 
May,  1878,  the  original  and  the  two  additional  conditional  purchases  (each  of  40 
acres)  were  notified  in  the  Government  Gazette  to  have  become  lapsed  and  to  be 
open  for  conditional  purchase.  In  August,  1878,  D.  (through  whom  the 
Defendant  claimed)  under  the  Lands  Acts  Amendment  Act  conditionally 
purchased  640  acres,  which  included  the  200  acres  before  conditionally  purchased 
by  W. — D.,  and  went  into  possession.  In  October,  1878,  it  was  notified  in  the 
Oaaxtte  that  the  200  acres  conditionally  purchased  by  W.  had  become  lapsed  and 
were  open  for  conditional  purchase.  In  1879,  the  Plaintiff  applied  to  con- 
ditionally purchase  the  same  200  acres.  His  application  was  accepted.  In  an 
action  of  trespass  h^ld  that  the  declaration  of  forfeiture  of  the  original  conditional 
purchase  and  the  two  additional  conditional  purchases  did  not  ipso  facto  forfeit 
the  further  additional  conditional  purchase  of  200  acres.  And  until  the  forfeiture 
had  been  duly  declared  by  the  Oown,  no  third  person  could  take  advantage 
of  any  breach  of  the  provisions  or  requirements  of  the  Act ;  and  that»  consequently, 
D.  had  acquired  no  title. 

Seld,  also,  that,  as  a  forfeited  conditional  purchase  could  not  be  as  again  con- 
ditionally purchased,  and  could  only  be  sold  by  auction,  the  Plaintiff  acquired 
no  title  by  his  purchase  in  1879. 

Drinkwater  v.  Arthur  10  S  C  B  193,  and  Petersen  v.  Prowse  2  S  C  B,  N  S,  191 
followed. 

Action  for  damages  for  trespass.  Pleas  (1.)  Not  guilty;  (2.) 
Not  possessed ;  (3.)  That  before  the  committing  of  the  alleged 
trespass  the  land  was .  Crown  Lands  open  for  conditional  sale 
within  the  meaning  of  the  Crown  Lands  Alienation  Act  of  1861  and 
the  Lands  Act  Amendment  Act  of  1875,  and  one  A.  A.  Devlin  duly 
and  in  accordance  with  the  provisions  of  the  13th  section  of  the  said 
Crown  Lands  Alienation  Act  and  the  other  provisions  of  the  said 
Acts  and  the  regulations  thereunder,  and  having  complied  therewith, 
became  and  was  declared  the  conditional  purchaser  of  the  said  land; 
and  Devlin  in  all  respects  had  complied  with  the  requirements  of  the 
Acts  and  the  Regulations ;  and  the  said  purchase  was  and  continued 
to  be  in  full  force  and  effect ;  and  the  Defendant,  by  the  leave  and 
license  of  Devlin  and  with  his  consent  and  by  his  authority  entered 
upon  the  said  land  so  before  conditionally  purchased,  and  did  the 
things  in  the  declaration  complained  of,  which  were  the  alleged 
trespasses. 
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Joinder  of  issae.  1880. 

The  isvaes  eame  on  for  trial  before  Faucett.  J.,  and  a  jury  at  the  "Z 
Wagga  Wagga  Circuit  Court  in  October,  1879,  when,  by  consent,  a         ». 
verdict  was  entered  for  the  Defendant,  with  leave  reserved  to  the   ^^'^"*' 
Plainti£F,  on  a  number  of  admissions,  to  move  the  Full  Court  to  set 
that  verdict  aside  and  to  enter  a  verdict  for  the  Plaintiff,  with  nominal 
damages. 

The  admissions  were  as  follow: — (1.)  That  at  the  time  of  his 
alleged  trespasses,  between  13th  of  March  and  date  of  writ,  1st  July, 
1879,  up  to  the  16tb  April,  1879,  A.  A.  Devlin,  mentioned  in 
Defendant's  plea,  was  in  exclusive  possession  of  the  locus  ;  (2.)  That 
on  the  17th  of  September,  1874,  one  Henry  Woods  conditionally 
purchased  40  acres  of  Crown  land,  being  portion  number  94, 
and  two  additional  selections,  being  portions  96  and  96  ; 
(3.)  On  the  18th  of  May,  1876,  Woods  conditionally  purchased 
HQO  acres,  being  measured  portion  ''No.  100,'^  shown  on  the 
Plaintiff's  plan  filed  with  the  declaration,  by  virtue  of  his  original 
purchase  of  the  40  acres  aforesaid  ;  (4.)  On  the  4th  of  May,  1878, 
Woods  having  failed  to  comply  with  the  conditions  and  provisions  of 
18th  section  of  the  Crown  Lands  Alienation  Act  of  1861,  his  original 
and  the  two  first  additional  purchases  described  in  the  Oovernment 
Gazette  of  4th  May,  1878,  as  Nos.  10,642-3-4  reverted  to  Her 
Majesty,  and  were  notified  to  have  become  lapsed,  and  might  be 
conditionally  purchased;  (6.)  On  10th  of  October,  1878,  a  Gazette 
notice  was  published  in  Gazette  of  that  date,  signed  by  J.  S. 
Famell,  notifying  that  Henry  Woods'  conditional  purchase  of 
13th  of  May,  1876,  of  200  acres,  had  become  lapsed,  being 
the  land  marked  pink  in  the  Plaintiff's  plan,  and  that  the 
land  was  liable  to  be  conditionally  purchased ;  (6.)  On  the 
8th  of  August,  1878,  Mr.  A.  A.  Devlin,  mentioned  in  the 
Defendant's  plea,  applied  to  purchase  conditionally  640  acres, 
which  included  portion  "  100,"  being  the  locus,  and  he  was  on  that 
day  declared  by  the  land  agent  the  conditional  purchaser  thereof; 
(7.)  On  the  13th  of  March,  1879,  the  Plaintiff  applied  to  con- 
ditionally purchase  portion  number  'MOO,''  the  locus  i  but  the  land 
agent  refused  to  receive  either  his  application  or  deposit,  on  the 
ground  that  Mr.  A.  A.  Devlin  had  previously  applied  for  it  on  the 
8th  August,  1878;  (8.)  On  the  question  being  referred  by  the 
Plaintiff  to  the  Minister  for  Lands,  he  directed  the  land  agent,  by 
letter  of  5th  April,  1879,  to  accept  the  Plaintiff's  application  as  if 
made  on  the  day  it  was  originally  tendered.    This  was  accordingly 
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1880.  done,  and  the  deposit  paid  on  the  15th  of  April,  1879 ;  (9.) 
Admitted  that  the  Defendant's  third  plea  was  made  out  if  Devlin's 
selection  was  valid. 

O,  M.  Stephen  in  the  next  Term  obtained  a  rule  nisi,  calling  upon 
the  Defendant  to  show  cause  why  the  verdict  entered  for  him  should 
not  be  set  aside  and  a  verdict  be  entered  for  the  Plaintiff  on  the 
grounds  :-— 

(1.)  That  the  land  mentioned  in  the  declaration  was  in  the  lawful 
possession  of  the  Plaintiff  at  the  time  of  the  trespasses  complained  of 
by  virtue  of  the  conditional  sale  to  him  thereof  by  selection  under 
the  provisions  of  the  Crown  Lands  Alienation  Act  of  1861,  and  the 
Lands  Act,  Amendment  Act  of  1875  ; 

(2.)  That  the  said  land  was  not  Crown  land  open  for  conditional 
sale  by  selection  by  A.  A.  Devlin  mentioned  in  the  Defendant's 
third  plea,  according  to  the  provisions  of  the  said  Act  in  the  plea 
referred  to  at  the  time  when  he  tendered  a  written  application  for 
the  conditional  purchase  thereof  as  in  the  said  plea  alleged ; 

(3.)  That  the  said  land  was  never  lawfully  sold  to  the  said  A.  A. 
Devlin ; 

(4.)  That  the  said  A.  A.  Devlin  never  became  the  conditional 
purchaser  of  the  said  land  according  to  the  provisions  of  the  said  Act. 

6.  Jf.  Stephen  and  Davis  move  to  make  that  rule  absolute.  The 
selection  by  Devlin  was  invalid,  as  the  land  he  purported  to  take  up 
had  been  before  selected  by  Woods,  and  Woods'  selection  had  not 
been  declared  forfeited  by  the  Government  at  the  date  of  Devlin's 
selection.  The  whole  scope  and  provisions  of  the  Acts  go  to  show 
that  the  forfeiture  is  a  forfeiture  to  the  Crown,  and  cannot  be  taken 
advantage  of  by  any  third  person;  until  the  Crown  has  declared 
its  intention  to  forfeit,  the  selector's  title  is  good.  [Blackwood  v. 
Dobbin  (1),  Saiideman  v.  Lee  (2)  Petersen  v.  Prowse  (8),  Annie 
Joachim  v.  O'Shana^sij  (4),  were  cited  in  support  of  that  position.] 

The  next  question  is  as  to  whether  Blackburn,  the  Plaintiff,  had  a 
right  to  select  ?  His  selection  was  made  after  the  land  so  taken  up 
by  Woods  had  been  forfeited  by  the  Oovemment  for  a  breach  of  the 
previsions  of  the  18th  section  of  the  Act  of  1861.  The  land  being 
forfeited  reverted  to  the  Crown  and  was  again  open  for  selection.  It 
may  be  argued  that  under  the  words  of  the  18th  section,  "  the  land  shall 
revert  to  Her  Majesty  and  be  liable  to  1}e  sold  by  auction,"  limits  the 
right  of  the  Crown  to  deal  with  it  and  makes  it  incumbent  on  the 

(1)  1  S.  G.  R.  N.  S.  78.  79.  (3)  2  S.  C.  E.  N.  S.  191, 

(2)  2  S.  C.  R.  N.  S.  200.  (4)  Knox  143. 


VOL.  L]  XLin    VICT.  61 

Crown  to  sell  the  land  by  auction.    The  words  are  only  permissive       1880. 
and  not  mandatory.    By  the  Acts  Shortening  Act  "  may  ^'  gives  an  T 
option,  and  has  altogether  a  different  meaning  to  "  shall.''  v. 

Simpson  and  Fitzha/rdinge  show  cause.  We  do  not  contend  that 
anyone  can  come  in  and  jutDp  land  where  there  has  been  a  non- 
compliance with  the  provisions  of  the  Act.  That  is  not  at  all 
necessary  for  our  contention.  In  this  case  Woods  made  an  original 
selection  of  40  acres^  and  on  the  same  day  made^  by  virtue  of  that 
original  selection,  or  conditional  purchase,  under  the  21st  section  of 
the  Act,  two  additional  conditional  purchases  each  of  40  acres ;  some 
months  afterwards  he  made  a  third  additional  conditional  selection  of 
200  acres,  which  is  the  land  now  in  question.  After  the  original 
conditional  purchase  and  the  two  additional  conditional  purchases  of 
40  acres  had  been  made  for  about  three  years,  the  original  selection 
and  those  two  additional  purchases  were  declared  forfeited  for  breach 
of  the  conditions.  We  contend  that  by  the  forfeiture  of  the  original 
conditional  purchase  all  the  additional  conditional  purchases  were 
ipso  facto  forfeited.  By  the  21st  section  of  the  Act  of  1861  the 
original  conditional  purchase  and  all  additional  ones  were  treated  as 
one  area.  Together  they  were  not  to  exceed  320  acres  in  extent. 
The  frontage  of  the  original  and  additional  was  not  to  exceed  the 
firontage  of  a  selection  of  820  acres,  and  the  improvements  though 
not  the  residence,  might  be  on  either  the  original  or  the  additional 
purchase,  so  as  to  comply  with  the  Act.  By  the  22nd  section  of  the 
Amending  Act  of  1875,  any  land  originally  purchased  and  land 
purchased  by  way  of  additional  selection  might,  for  all  the  purposes 
of  the  18th  section  of  the  Act  of  1861,  be  held  to  be  one  holding  and 
conditional  purchase.  The  residence  may  be  on  any  part  of  it,  also 
the  improvements,  so  that  if  any  portion  was  improved  to  the  extent 
of  £1  per  acre  of  the  whole  area,  the  provisions  of  the  Act  would  be 
complied  with.  By  the  Amending  Act  it  was  for  all  purposes  treated 
as  one  holding.  The  two  following  sections  (28  and  24)  also  strengthen 
that  position,  and  also  the  40th  regulation  passed  under  the  Act.  As 
the  original  purchase  and  the  additional  purchases  form  one  holding, 
they  could  only  all  be  forfeited  together;  or  at  least,  when  the 
original  was  forfeited  the  others  fell  with  it.  The  original  selection 
or  conditional  purchase  of  Woods  was,  together  with  two  of  his 
additional  selections,  declared  forfeited  by  the  Oovemment  before 
Devlin  selected ;  and  we  contend  that  Devlin's  selection  was  therefore 
valid  as  £ftr  as  the  forfeiture  of  Woods'  selection  of  200  acres  was 
concerned* 
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1880.  We  further  contend  that  as  Woods  had  selected  the  land  in 

Z  question^  which  was  afterwards  declared  forfeited  by  the  Crown,  it 

V.  was  not  open  for  selection  by  the  Plaintiff,  as  land  once  selected  and 
Flavxllb.  afterwards  forfeited  can  only  be  sold  by  auction.  That  such  is  the 
construction  of  the  Act  is  clear.  By  the  18th  section  of  the  Crown 
Lauds  Alienation  Act  of  1861  it  is  enacted  that  on  default  of  the 
requirements  of  that  section,  i.e.,  as  to  residence  and  improvementa, 
"  the  land  shall  revert  to  Her  Majesty  and  be  liable  to  be  sold  at 
auction,  and  the  deposit  shall  be  forfeited.''  The  Legislature 
expressly  authorised  that  the  land  might  be  sold  by  auction ;  not 
that  it  might  be  again  selected ;  the  very  fact  of  that  mode  of  sale 
being  mentioned  excludes  all  other  modes.  Further,  there  existed  very 
good  reasons  why  forfeited  selections  should  be  open  for  sale  by 
auction  only,  as  by  that  mode  of  sale  the  Crown  would  reap  the 
advantage  of  any  improvements,  less  than  £1  per  acre,  which  the 
former  selector  might  have  put  upon  the  selection. 

The  18th  section  has  already  been  before  the  Court  and  received  a 
legal  construction  on  this  point  as  far  back  as  1871  in  Drinhwater 
V.  Arthur  (5).  By  a  majority  of  the  Court  in  that  case  it  was  speci- 
fically decided  that  a  forfeited  selection  was  not  open  for  re-selection ; 
that  the  Crown  could  only  deal  with  it  in  accordance  with  the  pro- 
visions of  the  Crown  Lands  Alienation  Act  of  1861,  which  provided 
that  a  selection,  or  conditional  purchase,  declared  forfeited  might  be 
sold  by  auction.  That  case  was  decided  by  Sir  A.  Stephen,  C.J., 
Hargrave,  and  Cheelce,  J.  J.,  and  a  written  judgment  was  delivered. 
The  learned  Chief  Justice  based  his  judgment  on  another  point,  and 
on  the  present  question  was  in  a  minority.  Har grave,  J«,  at  pages 
222,  223,  and  224,  in  no  uncertain  language  expressed  his  opinion, 
that  a  forfeited  selection  could  not  be  re-selected,  and  Oheeke,  J., 
delivered  a  judgment  to  the  same  effect  at  page  227.  That  case  was 
decided  in  1871,  and  the  judgment  was  never  called  in  question.  In 
1875  the  Lands  Acts  were  amended,  and  by  the  19th  section  of  the 
Amending  Act  (39  Vic,  No.  13)  it  was  enacted  that  ''any  land 
which  shall  have  reverted  to  Her  Majesty  or  have  become  forfeited 
under  the  Crown  Lands  Alienation  Act  of  1861,  or  this  Act,  shall 
thereupon,  if  the  same  be  within  an  area  under  lease  or  promise  of 
lease,  return  together  with  any  land  held  under  pre-emptive  lease  in 
connection  with  such  first  mentioned  land  to  the  person  entitled  to 
such  area  by  virtue  of  such  lease  or  promise  of  lease  at  the  time  of 
such  reverting  or  forfeiture  subject  nevertheless  to  sale  as  by  the  said 

(5)  10  S.  C.  B.  191. 
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Acts  provided/^     By  the    AlieDation   Aet    of   1861^  a  forfeited      1880. 
aeleetion  reverted  to  the  Crown,  by  that  section  last  cited  the  land  "IT 
reverted  to  the  lessee,  subject  to  the  liability,  to  be  sold  by  auction.   _    v. 
If  the  Legislature  had  thought  fit  to  alter  the  law  with  regard  to 
forfeited  selections,  they  could  and  would  have  done  so,  and  not,  as  it 
were,  confirmed  the  enactment  of  1861. 

The  construction  put  upon  that  section  (18th)  in  Drmkwater  v. 
Arthur  has  been  always  followed  by  the  Judges  at  nisi  prius,  and 
was  virtually  confirmed  by  the  Full  Court  in  Petersen  v.  Prowse 
where  Faucett,  J.,  and  Sir  WiUicmh  Manning,  J.,  held  that  where  the 
land  was  forfeited  it  became  liable,  with  the  improvements,  to  be  sold 
by  auction. 

As  the  Defendant  was  in  possession  at  the  time  of  action  brought, 
and  the  Plaintiff  has  failed  to  make  out  a  title,  the  verdict  entered 
for  the  Defendant  must  stand. 

0.  M.  Stephen  replied  and  contended  that  the  Chief  Justice 
in  Drinhwater  v.  Arthur  had  placed  the  legal  construction  on  the 
section. 

Faucstt,  J.  On  portion  of  the  case,  that  argued  first,  the  Court 
is  unanimous,  and  judgment  will  now  be  delivered;  on  the  other 
point,  the  Court  will  also  most  probably  be  unanimous,  but  it  is  con- 
sidered advisable  to  reserve  judgment  and  more  fully  consider  the 
matter ;  as  the  judgment  of  the  Court  will  affect  the  titles  of  very 
many  persons  who  have  taken  up  land  under  the  Alienation  Act  of 
1861.  In  many  cases  before  the  Court  has  decided  that  when  a 
certain  state  of  things  existed  which,  according  to  the  provisions  of 
the  Alienation  Act,  was  sufficient  to  render  a  portion  of  land  liable 
to  be  declared  forfeited,  that  forfeiture  had  to  be  declared  by  the 
Crown.  The  Crown  is  the  only  power  which  can  take  action  in 
the  matter ;  where  there  has  been,  for  instance,  a  non-compliance  with 
the  requirements  of  the  18th  section.  The  Crown  alone  can  take 
advantage  of  any  breach  of  the  conditions  which  may  render  land 
subject  to  forfeiture.  The  Act  itself  is  express,  that  when  such  a 
non-compliance  is  made  apparent,  the  Oovemment  can  declare 
that  the  land  has  been  forfeited,  and  is  then  open  for  sale  by 
auction.  It  is  the  Crown  alone  as  landlord  which  can  declare  a 
forfeiture.  Decisions  also  have  gone  to  this  point,  that  where  a 
person  has  taken  up  a  conditional  purchase,  and  then  by  virtue  of 
that  purchase  an  additional  conditional  purchase,  and  that  it  after- 

(2  S.  C.  B.  N.  S.  191.) 
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1880.       wards  on  enquiry  tamed  oat  that  the  original  selection  was  bad, 

"T  invalid,  for  any  cause,  in  its  inception,  then  the  additional  selection^ 

V.         taken  up  by  virtue  of  the  original  selection,  was  also  bad.    When  the 

Flavxlls.   foundation  failed,  the  superstructure  also  failed.     Cases  on  that  point 

are  numerous. 

In  the  present  case  there  had  been  an  original  selection  by  a 
person  named  Woods  of  40  acres,  and  on  the  same  day  two  additional 
selections  of  40  acres  each.  On  a  subsequent  day  he  also  took  up  a 
further  additional  selection  of  200  acres.  No  question  has  been 
raised  as  to  the  validity  of  the  first  or  original  selection.  It  was  by 
virtue  of  that  selection  that  he  took  up  the  additional  selections 
under  the  21st  section  of  the  Alienation  Act  of  1861.  Some  three 
years  after  the  date  of  the  last  additional  selection,  as  Woods  had 
failed  to  comply  with  the  requirements  and  conditions  of  the  18th 
section  of  the  Act  with  respect  to  the  original  selection,  and  the  two 
additional  selections,  each  of  40  acres,  the  Crown  treated  such  non- 
compliance as  a  breach  of  the  conditions  on  which  the  land  had  been 
taken  up,  and,  by  a  notification  in  the  Oovemment  Gazette,  declared 
the  original  selection  and  two  additional  selections,  each  of  40  acres, 
as  forfeited.  Did  it  follow  then,  the  original  selection  having  been 
forfeited,  that  the  additional  selection  of  200  acres  was  ipso  facto,  by 
force  of  law,  also  forfeited  without  any  further  action  on  the  part  of 
the  Crown  7  The  point  is  one  of  very  great  importance  and  well 
deserves  careful  consideration.  In  the  first  place,  there  can  be  no 
forfeiture  except  by  some  action  of  the  CrowD.  That  has  been  held 
by  the  Court  in  many  cases,  and  the  principle  has  been  lately  con- 
firmed in  the  recent  cases  of  Sandeman  v.  Lee  (6)  and  Petersen  v. 
Prowse  (7).  That  such  is  the  law  there  can  be  no  doubt.  Could  it 
be  for  a  moment  contended  that  any  third  person  could  come  in 
between  the  Crown  tenant  and  the  Crown,  and,  as  it  were,  constitute 
himself  landlord,  and  of  his  own  motion  say  what  was  to  be 
deemed  an  act  deserving  forfeiture  on  the  part  of  the  tenant  7  It 
is  clear  law  that  the  Crown  only  can  take  action ;  and  any  third 
person  is  powerless  to  act  until  the  Crown  has  exercised  its  right 
of  forfeiting.  Although  a  tenant  may  have  committed  acts,  or 
omitted  to  do  things,  which  rendered  his  estate  liable  to  be  forfeited, 
yet  in  many  cases  it  might  be  that  the  landlord  would  wish  to  pass 
over  those  acts  and  not  choose  to  exercise  his  right  of  forfeiture.  The 
power  of  taking  advantage  of  the  forfeiture  is  with  the  landlord 

(6)  2  S.  C.  R.  K.  S.  200.  (7)  ib  p.  191. 
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alone.  It  may  be  said  that  the  Crown  in  this  colony  is  not  in  1880. 
the  position  of  a  landlord,  as  the  Crown  lands  of  the  colony  can  "I 
only  be  dealt  with  in  accordance  with  the  Lands  Acts.  That  «. 
queation  however  has  been  raised  in  a  former  case,  and  it  has  been  *^^^""*' 
decided  that  the  Crown  is  in  the  position  of  landlord  with  respect 
to  the  Public  estate.  It  is  clear  then  that  no  third  person  can 
come  in  until  the  Crown  has  exercised  its  right.  In  the  present 
case  the  Crown  has  exercised  that  right  on  the  original  and  on  two 
additional  selections,  and  has  refrained  from  expressly  including  in 
that  declaration  of  forfeiture  the  200  acres.  As  the  Act  of  forfeiture 
then  does  not  come  \ij  force  of  law,  but  has  to  be  by  some  declared 
aet  on  the  part  of  the  Crown,  it  follows  that  the  forfeiture  of  the 
selections  mentioned  do  not  extend  to  the  200  acres.  That  being  so 
the  Defendant,  or  rather  Devlin,  through  whom  he  claimed,  had  no 
legal  right  to  enter  upon  the  200  acres,  and  his  going  through  the 
form  of  conditionally  purchasing  it,  and  paying  his  deposit  to  the  Land 
Agent,  gives  him  no  title.  The  next  step  is,  that  after  Devlin  had  so 
taken  up  the  200  acres  and  was  in  wrongful  possession  of  it,  the 
Crown,  by  a  notification  in  the  Oazette,  declared  that  the  200  acr.es, 
so  selected  by  Woods  as  an  additional  selection,  had  been  forfeited, 
and  that  it  would  be  sold  by  auction  on  a  given  date  unless 
previously  conditionally  purchased  afresh.  The  effect  of  such  a 
notification  in  the  Oazette  is  to  give  the  public  notice  that  Woods' 
title  had  been  forfeited,  that  the  land  is  again  Crown  Lands,  and 
that  it  is  open  to  be  conditionally  purchased.  The  question  then  arises 
as  to  the  validity  of  the  last  part  of  the  notification,  and  whether 
under  the  Land  Acts  a  selection  once  forfeited  can  be  re-selected, 
and  if  the  Crown  can  deal  with  land  so  forfeited,  otherwise  than  to 
sell  it  by  auction.  After  the  selection  of  Woods  had  been  declared 
forfeited,  the  Plaintiff  made  an  application  in  due  form  to  con- 
ditionally purchase  it.  That  application  was  in  the  first  instance 
refused,  though  it  was  afterwards  accepted  after  the  matter  had  been 
referred  to  the  Minister  for  Lands.  The  right  to  select  forfeited 
selections  has  been  before  the  Court  on  different  occasions,  but  as 
the  present  is  a  question  of  almost  vital  importance  to,  probably,  a 
very  lai^  number  of  land  owners,  the  Court  thinks  it  better  to 
reserve  judgment  and  fully  consider  the  matter. 

Sib  William  Manning,  J.  I  am  of  the  same  opinion.  Title 
has  been  raised  by  both  the  Plaintiff  and  Defendant,  and  by  each  as 
the  conditional  purchaser  of  the  block  of  200  acres  of  land.  The 
Defendant's  title  is  clearly  not  good,  as  Devlin,  through  whom  he 
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1880.       claimed  had  taken  up  land,  previously  conditionally  purchased,  before 

that  conditional  purchase  had  been  declared  forfeited  by  the  Crown, 

f,.  and  when  the  land  was  accordingly  not  open  to  selection.  Until  the 
Flavelle.  Crown  has  declared  its  election  to  forfeit,  there  can  be  no  forfeiture ; 
until  forfeiture  has  been  actually  declared  it  is  open  for  the  Crown 
to  accept,  or  to  reject  it,  to  exercise  its  undoubted  right,  or  to  abstain 
from  doing  so.  There  may  be  cases  where  the  Grown  might  not 
think  it  just  to  forfeit ;  as  where  the  conditions  as  to  residence  and 
improvements  have  been  almost,  although  not  perfectly,  complied 
with.  It  is  clear  that  no  third  person  can  treat  the  land  as 
forfeited  until  the  Crown  has  duly  declared  its  intention  to  enforce  a 
forfeiture.  That  being  so  I  am  of  opinion  that  the  declaration  of 
forfeiture  of  the  original  selection  and  of  the  two  additional 
selections  made  with  it,  did  not,  by  operation  of  law,  extend  also  to 
the  farther  additional  selection  of  200  acres.  As  to  the  other  point, 
namely,  whether  a  portion  of  land  conditionally  purchased  and 
forfeited  could  be  re-selected  after  such  forfeiture  and  declaration  of 
forfeiture,  the  Court  deems  it  advisable  to  take  time  to  consider.  No 
matter  how  strong  my  opinion  may  be,  as  the  title  of  many  persons 
will  be  a£fected  by  our  judgment,  I  think  the  point  should  be  very 
carefully  considered. 

WiNUBTEB,  J.  I  have  also  arrived  at  the  same  opinion.  During 
the  argument  I,  at  one  time,  considered  that  as  soon  as  the  original 
selection  was  declared  forfeited,  all  the  additional  selections  taken 
up  by  virtue  of  the  original  selection  must  perforce  fall  with  it, 
as  they  only  existed  by  virtue  of  the  original  selection. 

It  is  clear  law,  however,  that,  until  the  Crown  had  exercised  its 
right  of  forfeiture,  no  third  person  can  interfere,  or  act  as  if  the 
Crown  has  exercised  its  right.  It  is  still  arguable  as  to  whether  or 
not  the  Crown  is  bound  to  forfeit  the  additional  selections  wherever 
the  original  selection  is  forfeited.  The  sections  referred  to  seemed  to 
show  that  the  whole  area  of  original  and  additional  selection  was  to 
be  considered  one  holding. 

March  25.        The  Court  afterwards  delivered  oral  judgments  on  the  second  point 

raised  in  the  argument.    The  Plaintiff  thereupon  obtained  leave  to 

appeal  to  the  Privy  Council.     For  the  purposes  of  that  appeal  the 
following  "  reasons  "  were  furnished : — 

Faucett,  J.  The  point  we  are  now  about  to  decide  was  reserved 
by  us,  not  from  any  doubt  we  entertained  on  the  matter,  but  because 
we  found  that  the  titles  of  a  great  many  persons  might  be  affected 
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by  our  decision ;  and  we  wished^  tberefore^  to  consider  the  judgments  1880. 
in  Drinkwater  v.  ArtktMr  (8).  It  was  argued  on  behalf  of  the  Plaintiff,  "j"' 
that  the  decision  of  the  Court  in  that  ease  did  not  bear  the  construe-  «. 
tion  contended  for  by  Counsel  on  behalf  of  the  Defendant;  namely^  Flavells. 
that  a  conditional  purchase  which  had  been  forfeited  was  not  open 
to  free  selection :  that  is,  was  not  open  to  be  again  conditionally 
purchased.  I  have  carefully  read  the  judgments  in  that  case,  and  I 
am  of  opinion  that  it  is  a  distinct  decision  on  the  point  in  question. 
The  material  &cts  of  the  present  case,  so  far  as  they  bear  on  the 
point  at  issue,  are  shortly  these :«- On  17th  September,  1874,  one 
Henry  Woods  conditionally  purchased  40  acres  of  Crown  land,  being 
measured  portion  94;  and  on  the  same  day  he  purchased  two 
additional  selections  of  40  acres  each,  being  portions  95  and  96. 
On  18th  May,  1876,  Woods,  still  by  virtue  of  his  original  selection  of 
40  acres,  also  conditionally  purchased  200  acres,  being  portion  100 — 
the  land  in  question  in  this  action.  Woods  having  failed  to  comply 
with  the  conditions  and  provisions  of  section  18  of  the  Crown 
Lands  Alienation  Act,  his  original  conditional  purchase  of  40  acres^ 
and  also  his  two  additional  conditional  purchases  of  40  acres  each, 
were,  by  a  notice  in  the  Government  Gazette,  in  the  usual  manner, 
declared  to  have  become  lapsed  or  forfeited.  Afterwards,  by  another 
notice  in  the  Oovenvment  Gazette,  the  additional  conditional  purchase 
of  200  acres  was  also  declared  to  have  become  lapsed  or  forfeited. 
After  this  notice  the  Plaintiff  conditionally  purchased  those  200 
acres.  Next,  what  were  the  facts  in  Drinkwater  v.  Arthur  f  It 
appears  that  40  acres  of  land  had  been  selected  by  the  Defendant  in 
the  name  of  his  infant  son,  in  April,  1868 ;  in  the  following  month 
he  went  on  the  land  with  his  infant  son.  The  selection  was  after- 
wards declared  by  the  Government  to  have  been  forfeited  for  breach 
of  the  requirements  of  the  Act.  Drinkwater,  the  Plaintiff,  imme- 
diately afterwards  applied  for,  and  became  conditional  purchaser  of, 
the  40  acres  that  had  been  so  declared  forfeited,  and  resided 
continuously  on  the  land.  The  Defendant  six  months  after  applied 
for  the  land  in  his  own  name  and  paid  the  usual  deposit.  Some 
other  circumstances  intervened,  and  about  fifteen  months  afterwards 
the  Defendant  paid  up  the  balance  of  his  son^s  purchase  money.  In 
such  a  state  of  facts,  the  question  as  to  whether  a  person  could 
conditionally  purchase  a  forfeited  selection  was  distinctly  raised.  By 
the  Chief  Justice,  who  differed  from  the  other  members  of  the  Court, 
the  point  was  not  dealt  with  so  strongly  as  by  the  other  Judges ;  his 

(8)  10  S.  a  K.  193.  ^^ 
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1880.       judgment  went  mainly  on  the  other  grounds  taken  in  the  rule  nisL 
^  At  page  209  his  Honor  is  reported  to  have  said:   "It  appears  to  me 

V.  equally  to  follow^  that^  where  it  is  in  like  manner  shown  that  the 

Flawlls.  selector  has  violated  these  conditions^  or  any  of  them^  the  Crown  is 
entitled  to  take  advantage  of  the  breach^  and  the  statutory  title  will 
then  fail.  Now  that  is  exactly  what  has  occurred  here— -the  declar- 
ation of  forfeiture,  if  not  supported  by  the  facts,  proved,  I  repeat, 
to  the  satisfaction  of  the  jury — would  avail  nothing ;  for,  as  we  have 
held,  the  title  cannot  be  taken  away  by  the  erroneous  decision  or  act 
of  any  Crown  officer  whatever.  The  declaration  of  forfeiture, 
therefore,  is  in  any  case  only  so  far  of  value  that  it  notifies  the 
election  (or  is  itself  the  election)  of  the  Government  to  take 
advantage  of  the  breach  committed,  or  supposed  to  have  been 
committed.  I  say  supposed  to  have  been  committed ;  because,  after 
all,  as  has  been  shown,  the  fact  of  forfeiture  must  eventually  be 
established,  if  disputed,  in  a  Court  of  law.  For  the  purpose  of 
indicating  that  election,  however,  the  Gazette  notification  is  all 
important.  Without  it  no  Land  Agent  would  be  authorised  to  receive 
applications  for  the  forfeited  land ;  nor  could  any  third  person  be 
assured  that  the  Crown  would  enforce  the  forfeiture."  His  Honor 
then  went  on  to  argue  on  the  words  of  the  section  now  in  question, 
so  that  without  any  doubt  the  necessity  for  considering  the  point  was 
present  to  his  mind.  At  page  212,  the  learned  Chief  Justice  said : — 
"  It  may  be  thought  that  the  objection  taken  as  to  the  necessity  of  a 
sale  by  auction  in  such  cases,  and  so  that  a  conditional  purchase  by 
this  Plaintiff  was  unauthorised,  requires  an  answer.  In  this  respect 
— as,  indeed,  on  most  of  the  other  points  mooted — I  labour  under  the 
disadvantage  of  not  knowing  the  opinions  of  my  colleagues,  and, 
therefore,  I  may  be  supposed  to  dismiss  the  point  too  summarily. 
As  at  present  advised,  I  deem  it  sufficient  to  say  that  the  objection 
appears  to  me  to  be  unsustainable.  There  have  been  very  many 
other  cases  of  lands  conditionally  purchased  and  forfeited,  and 
afterwards  a  second  time  selected,  and  in  like  manner  purchased.  It 
would  be  a  most  serious  thing,  not  to  be  justified  except  on  the 
clearest  grounds,  to  defeat  all  such  second  purchases.''  His  Honor 
then  went  on  to  argue  that  the  meaning  of  the  two  sections  (18  and 
20),  with  respect  to  sale  by  auction,  was,  in  effect,  the  same,  and  that 
the  words  of  the  provision  there  relied  upon  were  plainly  optional. 
His  Honor  said,  '^  The  forfeited  lands  become  again  Crown  land,  and 
may  be  sold  to  a  free  selector,  or  by  auction,  as  the  Government  might 
think  fit.''    The  construction  put  upon  those  sections  by  the  Chief 
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Justice  was  not  followed  by  the  other  members  of  the  Court.  Mr.  1880. 
Justice  Eargrave  said  (at  page  822) :  "  I  have  now,  in  the  third  "T 
place^  to  consider  the  important  questions  luder  the  18th  section^  as  v. 
to  sales  by  auction  of  forfeited  selections.  It  appears  that,  by  the  Fi*^^^^- 
Oavemment  Oazette,  dated  the  23rd  November,  1869,  that  all  of  the 
selections  in  that  Oazette,  214  in  number,  as  scheduled,  were  declared 
to  be  forfeited  for  non-fulfilment  of  the  conditions;  and  it  was 
notified  that  the  lands  would  be  'forthwith  offered  for  sale  by 
competition  at  public  auction,  unless  again  conditionally  purchased 
previously  to  the  day  of  sale; '  these  latter  words,  however,  occur  in 
no  part  of  the  18th  section,  which  concludes  as  follows  : — 'On  default 
of  compliance  with  the  requirements  of  this  section  the  land  shall 
revert  to  her  Majesty  and  be  liable  to  be  sold  by  auction,  and  the 
deposit  shall  be  forfeited.'  "  His  Honor  continued : — ''  Now,  if 
there  be  any  one  rule  of  law  clearer  than  another  as  to  the 
construction  of  all  statutes  and  all  written  instruments  (as  for 
example  sales  under  powers  in  deeds  and  wills)  it  is  this — that 
where  the  Legislature,  or  the  parties  to  any  instrument,  have 
expressly  authorised  one  or  more  particular  modes  of  sale  or  other 
dealing  with  property,  such  expressions  always  exclude  any  other 
mode,  except  as  specifically  authorised.  Consequently  the  heading 
of  this  Oazette  is,  in  my  opinion,  utterly  untenable  and  illegal,  as 
being  an  infringement  of  the  above  maxim  of  construction  which 
ought  to  bind  this  Court  as  a  clear  rule  of  law.'^  The  words  in  the 
present  Oazette  notice  are  the  same  as  those  in  the  Oazette  in  that 
case.  His  Honor,  in  the  next  page,  223,  continues: — ''I  would 
further  point  out  how  carefully  the  Legislature  enacts  that  forfeited 
selections  shall  only  be  liable  to  he  sold  by  auction,  while  this  mon- 
strous Oazette  introduces  new  words  as  to  the  auction  itself,  and  leaps 
at  once  to  the  declaration  '  Shall  be  forthwith  offered  for  sale,  by 
competition  at  public  auction;^  although'  it  is  perfectly  plain  to 
everyone  that  this  despotic  declaration  is  intended  merely  to  lay  a 
foundation  for  such  secondary  and  summary  selections  as  this  by  the 
Plaintiff;  for  how  any  time  could  elapse  between  the  Oazette,  and 
the  forthwith,  it  is  impossible  to  conceive.^'  And  at  page  224, ''  The 
real  meaning  of  this  word  in  this  section  (18)  is  that  whether  the 
improvements  be  above  or  below  20s.  per  acre,  these  forfeited 
selections  should  be  always  put  up  to  auction  in  a  proper  manner,  at 
least  in  the  first  instance,  so  as  to  give  both  the  Government  and  the 
free-selector  an  ample  opportunity  to  obtain  the  value  of  such  im- 
provementSj  in  addition  to  the  upset  value  of  the  land  itself  (under 
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1880.        chapter  iii.  of  the  land  regulations.)      It  never  can  be  imagined  that 
"  the  Legislature  intended  to  allow  IQsGd  per  acre,  or  a  good  substantial 

V.  house  (as  in  a  well-known  case  near  Deniliquin)  to  be  a  free  gift  to 
Flavkllb.  j^jjy  watchful  neighbour  who  can  pick  a  hole  in  the  'bona-fide 
residence'  of  the  free-selector,  and  could  also  obtain  early 
information  of  the  Gazette,  and  hare  his  money  ready  for  a  forthwith 
sale  by  mock  auction,  or  for  a  second  selection  directly  the  Oazette 
arrives.^'  It  appears  to  me  that  reasoning  is  sound ;  and  that  his 
Honor  without  question  decided  that  a  forfeited  selection  could  only 
be  sold  by  auction,  and  could  not  be  re-selected.  The  judgment  of 
Mr.  Justice  CheeJce  was  to  the  same  effect,  though  not  quite  so  dear. 
At  page  227,  his  Honor  stated  that  the  second  point  for  the  con- 
sideration of  the  Court  was — "  Whether  the  land  so  selected  had 
been  abandoned  and  forfeited,  and  open  to  free  selection  by  the 
Plaintiff?''  The  point  now  in  question  was  before  his  Honor's  mind; 
at  page  229  he  says — "  By  the  18th  section,  *  land  containing  im- 
provements '  are  excepted  as  '  Crown  Lands.'  Under  the  18th 
section,  in  default  of  a  compliance  with  the  requirements  of  that 
section,  the  land  shall  revert  to  her  Majesty,  and  be  liable  to  be  sold 
at  auction,  and  the  deposit  shall  be  'forfeited' — ^thus  the  words 
'reverting  to  her  Majesty'  and  'by  auction,'  in  my  opinion,  re- 
stricting the  powers  of  the  Crown.  In  pursuance  of  the  20th 
section.  Crown  lands  purchased  under  sections  13th  and  14th  of  this 
Act,  and  proved  to  the  satisfaction  of  the  (Governor  and  Executive 
Council  to  have  been  abandoned  by  the  purchaser  or  his  legal  alienee 
before  the  expiration  of  three  years  from  the  date  of  purchase  shall 
be  declared  forfeited  by  notice  in  the  Oovemment  Oazette,  and  may 
then  be  sold  by  auction."  It  appears  to  me  that  that  is  a  distinct 
statement  that  a  forfeited  free  selection  is  not  again  open  for 
selection,  and  that  land  so  forfeited  is  only  open  to  be  sold  by  auction. 
That  being  then  the  opinion  of  two  of  the  Judges,  the  Chief  Justice 
was  overruled,  and  by  the  judgment  of  the  Court  it  was  decided  that 
a  forfeited  selection  was  open  to  be  sold  by  auction  only,  and  was  not 
open  to  be  re-selected  and  conditionally  purchased.  I  always  under* 
stood  that  to  be  the  decision  of  the  Court  in  that  case,  and  have  acted 
upon  it  without  question.  Quite  lately,  in  delivering  judgment  in 
Petersen  v.  Prowse  (9),  I  referred  to  the  law  as  so  laid  down ;  and  at 
page  198  said : — "  It  follows  that  the  improvements  go  to  the  lessee 
for  the  term  of  his  lease ;  but,  subject  to  such  lease,  they  are  vested^ 

(9)  2  S.  C.  R.  N.  S.  19L 
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as  well  as  the  luxii,  in  the  Crown.    That  this  is  so  is  clear  from  the       1880. 
18th  section  of  the  Alienation  Act.    When  the  land  is  forfeited  it 


becomes  liable^  with  the  improvements^  to  be  sold  by  auction.     At         «. 
snch  auction  the  Crown  would  obtain  an  increased  price  in  virtue  of  ^^v^^^*- 
the  improvements.    But  if  a  person  were  allowed  to  select  this  land^ 
the  result  would  be  that  any  stranger  might  reap  the  whole  benefit  of 
these  improvements^  to  which  the  Crown  is  really  entitled,  without 
paying  for  them  at  all.''     In  delivering  that  judgment,  I  went  on 
the  distinct  understanding  that  Drinkwater  v.  Arthwr  had  been  a 
decision  on  the  point  now  raised — his  Honor  Sir  WilUam  Manning 
was  also  of  that  opinion ;  though  from  his  judgment,  as  reported,  it 
might  be  contended  that  his  Honor  had  implied  that  the  forfeited 
selection  in  that  case  was  open  for  selection;    but  on  carefully 
reading  the  judgment  it  will  be  seen  that  from  the  manner  in  which 
the  observations  were  limited,  his  Honor  clearly  guarded  himself  from 
saying  that  the  land  there  was  open  for  selection  in  the  ordinary 
acceptation  of  the  word.     I  have  a  very  great  objection  to  disturb  a 
decision  of  the  Court,  even  if  that  decision  has  been  arrived  at  by  a 
majority  only,  which  of  course  would  make  it  none  the  less  binding. 
We  ought  to  follow  a  decision  unless  there  be  some  very  considerable 
reason  for  opening  up  and  entering  into  the  matter  again ;  especially, 
too,  where  that  decision  affects  the  titles  to  real  property,  and  which 
has  been  the  law  of  the  land  for  years.    I  do  not  wish  it  to  be  under- 
stood that  I  dissent  from  that  decision,  which  is  a  clear  one,  and 
binding  on  the  Court ;  I  agree,  on  the  whole,  with  the  reasoning 
of,  and  result  arrived  at,  by  Mr.  Justice  Eargrave.    I  may  add  that 
if  the  section  had  merely  said  that  the  forfeited  lands  ''  shall  revert 
to  her  Majesty,"  and  had  stopped  there,  then  the  lands  would  have 
been  absolutely  at  the  disposal  of  the  Crown  or  the  Government,  like 
any  other  Crown  lands,  and  might  have  been  open  to  free  selection, 
or  might  be  sold  by  auction  under  section  23rd.    But  by  saying 
that  such  lands,  upon  reverting  to  her  Majesty,  ''  shall  be  liable  to 
be  sold  by  auction,''  or,  as  in  the  next  section,  ''  may  be  sold  by 
auction,"  the  Legislature  seems  to  point  out  the  only  way  in  which 
they  shall  be  dealt  with ;  otherwise,  the  words  are  meaningless.    As 
the  Plaintiff  could  not  make  out  a  title,  and  as  the  Defendant  was  in 
possession  at  the  time  of  action  brought,  the  verdict  entered  for  him 
at  the  trial  must  stand,  and  the  rule  be  discharged. 

Sib  Williah  Manning,  J.  I  concur  in  the  judgment  of 
his  Honor  upon  the  question  we  reserved  at  the  dose  of  the 
argument.    We  were  then  satisfied  that  the  question  had  already 
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1880.        been  settled  by  the  decisions  in  Drinkwater  v.  Arthur,  and  Petersen 
~  V.    Prowse;    but,  as   it  appeared    that  the   Government  had    for 

t7.  a  number  of  years  acted  upon  a  contrary  view,  and  had  been 
Flavelle.  i^  ^.jjg  Jjj^IjJ^  Qf  notifying  to  the  public  that  forfeited  selections 
were  open  to  re-selection,  and  had  accepted  a  multitude  of  purchases 
made  in  the  faith  of  such  notifications,  we  considered  it  desirable  to 
defer  our  judgments,  and  to  confer  together  before  finally  pro^ 
nouncing  a  decision  which  would  necessarily  affect  a  great  number  of 
titles.  There  were  two  questions  originally  before  us,  of  which  one 
was  as  to  the  validity  of  a  conditional  purchase  or  selection  made  by 
the  Defendant  upon  the  alleged  causes  of  forfeiture,  but  before  the 
Crown's  notification  of  its  election  to  forfeit ;  and  the  other  concerned 
a  like  purchase  of  the  same  lands  by  the  Plaintiff  after  such  noti- 
fication. Neither  the  Plaintiff  nor  Defendant  had  been  the  original 
selector.  We  decided  at  once  against  the  Defendant's  purchase,  on 
the  ground  that  the  land  was  not  open  to  purchase  until  the  Grown 
had  declared  its  election  to  take  the  forfeiture.  We  considered  that 
until  such  election  was  made  and  notified,  it  was  optional  with  the 
Crown  to  assert  the  forfeiture  or  to  waive  it,  and  that  it  was  com- 
petent to  the  Crown  to  stay  its  hand  if  it  saw  that  it  would  be  a 
harsh  measure  to  deprive  the  selector  of  his  land ;  and  that  it  was, 
consequently,  not  in  the  power  of  any  stranger  to  infer  a  forfeiture 
from  the  facts  as  between  the  Crown  and  the  original  selector,  and 
thereupon  to  select  the  land  (supposing  selection  admissible  in  any 
case),  as  being  waste  lands  of  the  Crown.  Upon  the  other  question, 
as  I  have  said,  we  thought  fit  to  reserve  our  judgment,  and  with  that 
alone  we  are  now  concerned ;  but  I  have  adverted  to  the  decision  on 
the  first  point,  because  I  consider  that  the  principle  of  option  runs 
through  and  governs  the  second.  We  have  now  given  further  con- 
sideration to  this  latter  point,  and  are  clearly  of  opinion  that  it  is 
already  settled,  and  ought  not  to  be  disturbed.  It  would,  under 
ordinary  circumstances,  suffice  to  rest  upon  the  past  decisions,  but  in 
this  case  I  think  it  advisable,  not  only  to  show  what  those  decisions 
were,  but  also  to  give  my  own  independent  reasons  for  adhering  to 
them.  It  was  certainly  decided  in  Drinkwater  v.  Arthur,  by  a 
majority  of  the  Bench,  that  a  forfeited  selection  could  not  be  resold 
otherwise  than  by  auction;  although  the  judgments  upon  other 
points  in  that  case  might  have  sufficed.  But  I  observe  in  the 
Marginal  Note  to  the  report  in  "  10,  Supreme  Court  Reports,  198," 
that  the  point  is  not  noticed ;  and  it  may  be  that  this  fact  has  led  to 
the  decision  not  having  been  known  outside  of  the  profession,  and 
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not  having  been  recognised  by  the  Government.  The  Marginal  1880. 
Note  states  only  one  decision  (Sir  A.  Stephen,  C.J.,  dissentiente), 
namely^  that  an  infant  of  8^  years  of  age  was  capable  of  making  a 
eonditional  purchase  by  the  application  of  its  father.  Other  points  ^P^vbi*i^' 
are  only  mentioned  as  having  been  '' considered ;''  and  even  those 
do  not  distinctly,  if  at  all,  include  the  point  now  arising;  yet  on  this 
also  there  was  a  dear  decision  by  Justices  Margrave  and  Ghseke,  and 
a  dissent  on  the  part  of  the  Chief  Justice,  if  it  can  be  so  called,  under 
the  circumstances  that  his  Honor  gave  his  opinion  before  the  other 
Judges,  and  without  having  had  the  advantage  of  conferring  with 
them  or  knowing  their  views.  Of  this  disadvantage  his  Honor  makes 
mention;  and  he  adds  that  he  ''may  therefore  be  supposed  to 
dismiss  the  point  too  summarily  /'  after  which  he  proceeds  to  the 
expression  of  his  opinion  with  the  following  very  qualifying  intro- 
duction :«-''  As  at  present  advised,  I  deem  it  sufficient  to  say  that 
the  objection  appears  to  me  untenable.^'  And  it  is  plaiu,  on  looking 
through  the  Chief  Justice's  elaborate  judgment,  that  his  attention 
was  fiur  more  closely  directed  to  other  points  in  the  case,  and 
particularly  to  the  questions  as  to  the  capacity  of  an  infant  of  8^ 
years  of  age  to  be  made  an  unconscious  selector  by  the  act  of  its 
father,  and  as  to  whether  there  had  been,  in  a  reasonable  sense,  a 
"  residence ''  on  the  land  by  the  child,  and  an  ''  occupation  "  by  it, 
within  the  proper  meaning  of  the  Act ;  whilst  on  the  present  point, 
his  Honor's  judgment  was  very  brief,  and  may  almost  be  said  to  have 
been  avowedly  not  much  considered.  I  shall  have  occasion  to  advert 
to  the  stated  grounds  for  that  opinion,  in  order  to  show  my  own 
reasons  for  not  concurring  in  it ;  but  at  present  I  am  comparing  the 
weight  of  the  decisions  in  Drinhwater  v.  Art}mr»  and  I  am  not  yet 
expressing  my  own.  Mr.  Justice  Hargrave  went  upon  a  ground  of 
principle  which,  I  am  compelled  to  say,  appears  to  me  to  be  of  more 
weight  than  the  grounds  assigned  by  the  learned  Chief  Justice ;  and 
I  find  it  impossible  to  escape  the  impression  that  it  would  not  im- 
probably have  satisfied  the  Chief  Justice  himself,  if  Mr.  Justice 
Hargrave  had  afibrded  him  the  opportunity  of  knowing  his  views. 
The  decision  of  Mr.  Justice  Oheehe  is  equally  distinct,  though  not 
daborated.  Thus  we  have  in  this  case  two  Judges  deciding,  so  far 
back  as  1871j  that  the  re-sale  after  forfeiture  could  only  be  by  auction, 
against  one  who  differed  without  the  advantage  of  consultation. 
Then,  after  an  interval  of  eight  years,  during  which  the  point 
had  not  again  arisen,  we  have  the  case  of  Petersen  v.  Prowae,  in 
which  two  other  Judges  (sitting  without  a  third)  took  the  same 
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iSfiO.       view  as  the  majority  in  Drinkwaier  v.  Arthur.    These  were  Mr." 
■~  Justice  Faucett  and  myself;   and  it   is  to  be  observed  that  the 

t7.  question  was  not^   as    in   Drinhwater  v.   Arthur,   somewhat  lost 

Flavellx.  aiQicigt  other  points ;  and  that  the  earlier  case  was  not  cited  in  the 
ar^ment  or  judgments.  In  fact,  our  decisions  on  that  occasion  were 
wholly  our  own^  independently  of  authority;  and  we  both  held  that 
a  forfeited  selection  could  only  be  re-sold  by  auction.  We  then  gave 
reasons  for  our  decision^  some  of  which  I  shall  repeat.  I  was  myself, 
indeed^  inclined  to  think  that  if  a  re-selection  were  made  by  the 
original  selector  after  forfeiture^  and  accepted  by  the  Grown^  it  might 
hold  good  as  upon  a  virtual  waiver  by  the  Crown ;  but  I  had  then 
principally  present  to  my  mind  an  objection  taken  in  respect  of  the 
improvements  by  the  first  selector  as  a  bar  to  a  selection  by  a 
stranger,  and  to  the  allegation  in  reply,  that  the  selector  was  no 
stranger  but  virtually  the  same  person.  Perhaps  that  inclination  of 
opinion  might  not  be  retained  if  the  question  were  to  arise  again,  but 
this  need  not  be  now  considered,  as  the  case  did  not  turn  upon  that 
point ;  for  we  deemed  the  new  selector  to  be  in  law  a  stranger,  though 
he  was  in  fact  a  father  who  had  made  the  earlier  selection  in  the 
name  of  his  son ;  and  deeming  him  to  be  a  stranger  we  held  that 
his  purchase  by  selection  after  forfeiture  gave  him  no  legal  title.  So 
much  for  prior  authority ;  and  now  I  proceed  to  state  the  grounds 
for  the  views  I  myself  entertain.  I  am  unable  to  concur  with  the 
learned  Chief  Justice  in  Drinhwater  v.  Arthur  upon  the  point  in 
question,  for  the  following  reasons : — His  judgment  went  upon  the 
grounds — First.  That,  because  the  grounds  of  objection  urged  to 
sale  otherwise  than  by  auction,  did  not  apply  to  cases  of  ''  abandon- 
ment'' under  section  20,  the  virtually  corresponding  words  of  section 
18  could  not  be  interpreted  by  the  aid  of  those  reasons ;  and  secondly, 
that  the  words  ''shall  be  liable  to  be  sold  by  auction''  were 
equivalent  to  "  may  be,  &c.,"  and  that  by  the  terms  of  the  Acts 
Shortening  Act,  the  word  ''shall"  is  necessary  to  make  an 
enactment  imperative ;  and  that  therefore  the  provision  was  "  plainly 
optional."  The  former  ground  appears  to  me,  with  all  respect,  an 
inversion  of  the  true  argument.  Reasons  for  an  interpretation  of 
words  in  one  clause  may  possibly,  though  far  from  necessarily,  carry 
that  interpretation  to  corresponding  words  in  another  clause,  to 
which  those  reasons  do  not  apply,  but  the  converse  is  clearly 
untenable.  Then,  as  to  the  second  ground  upon  which  his  Honor 
proceeded  to  base  an  inference  that  "forfeited  land  may  be  sold  to  JEi 
free-selector  or  by  auction,  as  the  Government  may  think  fit,"  it 
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seems  to  me  that  the  answer  is  obyious.    I  agree,  indeed,  that  the       1880. 

words  plainly  import  that  the  Ci-own  has  an  option.    But  to  do  "I 

what  f    Surelj,  to  sell  by  auction  or  to  withhold  from  snch  sale  as         «. 

the  Crown  may  think  fit.     The  alternative  of  sale  by  way  of  free   ^^^""^ 

selection  in  no  way  enters  into  the  question,  no  trace  of  it  being 

found  in  either  the  18th  or  20ih  clause ;   and  indeed  it  is  not  too 

much  to  say  that  if  that  altematire  were  admitted,  the  option  would 

not  be  with  the  Grown,  but  with  the  selectors — ^for  when  once  the 

land  is  open  to  selection  a  statutory  right  accrues  to  anyone  to  select 

the  land,  even  though  the  Crown  should  have  determined  to  sell  by 

auction,  and  should  have  advertised  the  land  for  sale  accordingly. 

Upon  a  strict  interpretation  of  the  words,  I  hold  with  the  principle 

laid  down  by  Mr.  Justice  Hargrove;   and  it  seems  to  me  that  the 

mention  of  sale  "  by  auction ''  in  both  the  18th  aud  the  20th  clauses 

of  the  Act,  without  any  mention  of  sale  in  any  other  way,  indicates 

a  definite  intention  to  limit  the  sale  to  that  mode,  and  by  that  means 

to  preserve  to  the  Crown  the  priuciple  of  option ;   for  not  only  are 

sales  by  auction  the  only  mode  of  sale  authorised  by  the  Act  which 

the  Crown  can  control  or  regulate,  but  if  other  modes  of  sale  were 

intended,  why  were  they  not  mentioned  f      A  few  short  words  added 

would  have  made  it  clear ;  or  even  an  abbreviation  by  omitting  the 

words   "by  auction''  would  have    answered    the    purpose.      The 

Legislature  thought  fit  to  use  the  words  ''by  auction;"    and  what 

possible  right  can  we  have  to  read  the  clause  as  if  they  were  not 

there?       These  observations  are  independent  of  the  reasons  for 

interpreting  section   18,  which  I  will  now  mention.      Let  it  be 

remembered  that  we  have  decided  that  the  option  as  to  forfeiture,  or 

no  forfeiture  or  waiver,  rests  with  the  Crown ;   and  I  think  that  from 

this  alone  an  inference  fairly  arises  that  the  succeeding  words  as  to 

sale  were  intended  to  carry  the  principle  of  option  still  further  on, 

for  like  purposes.    Then  let  such  a  case  as  the  following  be  supposed. 

A  selector  (who  must  necessarily  have  chosen  his  piece  of  land,  and 

have  sent  in  his  application  for  it,  and  have  paid  5s.  as  a  deposit,  and 

have  been  declared  the  conditional  purchaser)  may  then  have  performed 

all  the  conditions  of  occupation,  residence,  and  improvement  with  some 

small  amount  of  imperfectness,  which  renders  his  selection  liable  to 

forfeiture.    The  Crown  may,  however,  see  that  it  would  be  harsh  to 

eject  him,  and  may  desire  to  give  him  an  opportunity  to  remedy  the 

imperfections  before  irrevocable  forfeiture;    or  the  forfeiture  may 

have  been  declared  upon  evidence  received  by  the  Government,  and 

tfae.sdector  may  be  able  to  show  that  the  evidence  was  erroneous,  or 
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1880.       that  the  imperfection,  say  that  of  reaidencej  was  occasioned  by 
T  causes  beyond  his  own  control  and  for  which  it  would  be  unreasonable 

V,  to  punish  him.  If  in  any  of  such  cases  the  declaration  of  such  forfeiture 
Flavilia  ^o^i(i  let  in  g  stranger  as  a  new  selector,  there  would  be  no  room 
for  mercy,  or  even  for  justice;  nor  would  there  be  any  one  to 
extend  it  to  the  unfortunate  original  selector.  He  would  be  entirely 
in  the  hands  of  an  adverse  claimant.  If,  on  the  contrary,  the  sale 
must  be  by  auction,  the  matter  will,  up  to  the  moment  of  sale,  rest 
between  the  Crown  and  its  original  purchaser;  and  even  if  the 
sale  by  auction  be  proceeded  with,  it  will  be  open  to  the  Crown 
to  include  the  value  of  the  first  selectors'  improvements  in  the 
minimum  price  of  sale,  and  to  hand  the  amount  to  him  in  the  event  of  a 
purchase,  as  I  understand  has  been  done  in  various  cases.  Such 
considerations  as  these  were,  as  I  conceive,  present  to  the  mind  of 
the  Legislature  at  the  time  of  passing  the  Act,  or  may  reasonably  be 
attributed  to  it ;  and  to  my  mind  they  are  quite  sufficient  to  guide 
us  in  our  interpretation,  if  indeed  it  is  necessary  to  look  for  any 
reasons  outside  the  specific  words  of  the  Act.  For  my  part,  I  am 
satisfied  with  the  words  of  the  Act  \  but  if  it  be  necessary  to  find 
reasons  for  our  interpretation,  I  think  that  it  is  quite  enough  to  see 
that  it  not  only  accords  more  exactly  with  the  words  of  the  Legis- 
lature, but  is  more  consistent  with  the  relation  of  vendor  and  vendee, 
and  with  the  principle  of  forfeiture  and  waiver  between  them,  and 
gives  the  opportunity  for  justice  and  mercy,  which  might,  and  would, 
be  excluded  by  the  other  interpretation  which  we  were  asked  to 
adopt.  I  will  only  add  that  when  the  Act  containing  the  words  in 
question  was  passed,  it  may  be  that  the  principle  of  a  certain 
supremacy  of  the  Crown  in  these  matters  was  more  consonant  with 
the  Legislature's  views  than  is  now  apt  to  be  thought  compatible 
with  the  rights  of  free  selection ;  and  if  this  be  so  (of  which  I  think 
sufficient  traces  may  be  found  in  the  Act)  we  must  construe  the 
statute  rather  by  the  former  than  by  the  latter  light. 

WiNDETEB  J.  For  the  reasons  given  in  their  judgments 
by  Mr.  Justice  Faucett  and  Sir  William  Manning,  I  concurred 
with  them  in  holding  that  lands  which  had  been  conditionally 
purchased  and  forfeited,  for  non-compliance  with  the  conditions  as  to 
residence  and  improvement,  could  not  be  taken  up  by  any  person 
until  the  Crown  had  declared  them  forfeited.  I  also  agreed  with 
them  in  holding  that  lands  declared  forfeited  were  not  opea  to 
selection,  but  must  be  sold  by  auction,  not  only  for  the  reasons  given 
by  them,  but  more  especially  because  such  has  been  recognised  to  be 
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the  law  hj  the  Court  since  the  ease  of  Drinhwater  v.  Arthur,  decided       1880. 
in  1871.  and  it  appeared  to  me  extremely  andesirable  to  throw  doubt  T 

Tct.  a  trtc  mTwuf 

upon  a  decision   so  long  regarded  as  settling  the  law  upon  the         «. 

Flavsllb. 


qoeation. 


Bute  discka/rged  with  costs* 


Solicitor  for   the  Plaintiff — McOaHhy,    Robertson    and  Fisher, 
agents  for  Oamphell  and  Campbell,  of  Wagga  Wagga. 

Solicitor  for  the  Defendant — Jf.  A.  H.  Fitzhardinge,  agent  for 
H.  Berkeley  Fitzhardinge,  of  Wagga  Wagga. 


Ex  PABTB  CAMPBELL. 

Ifuohauy  Appeal^Ad  ^  Imoheney — Refusal  to  accept  part  qf  the  debt — Desire  to 

stop  action — Notice  tf  Petitioning  Creditor, 

Two  Ji  fas  issned  at  the  rait  of  the  Commercial  Bank  against  C.  C.  had 
faioii^t  an  aoticMi  against  the  Bank  and  recovered  a  yerdict,  but  a  new  trial  was 
granted  by  this  Court  and  by  the  Priyy  Council  on  appeal,  and  C.  was  ordered  to 
pay  the  costs  of  the  rule  and  the  appeaL  For  these  costs  the  writs  israed.  On 
the  petition  of  the  Bank,  C.  was  adjudged  insolyent.  From  the  affidavits  it 
appeared  that  C.  intended  to  prosecute  his  action  against  the  Bank,  but  would  be 
prevented  from  doing  so  if  he  were  made  insolvent ;  and  it  also  appeared  that  the 
Bank  had  refused  to  accept  part  of  the  debt  tendered  by  one  of  C.'s  sureties. 

Under  all  the  cireumstances,  the  sequestration  was  set  aside  by  the  Full  Court. 

Affxal  from  the  decision  of  the  Chief  Commissioner  of  Insolvent 
Estates  ordering  the  sequestration  of  the  estate  of  John  Campbell^ 
for  the  benefit  of  his  creditors.  The  order  was  made  on  the  petition 
of  the  Commercial  Banking  Company  of  Sydney,  to  which  the 
Appellant  was  indebted  in  the  sums  of  £118  Is  for  costs  of  a  rule 
for  a  new  trial,  and  jE467  lis  5d  for  costs  of  an  unsuccessful  appeal 
to  the  Privy  Council.  The  Petition  alleged  that  two  writs  of  f,  fa 
had  iasued  to  recover  such  sums,  and  that  the  Appellant  had  failed  to 
point  out  sufficient  disposable  property  to  satisfy  such  writs. 
Evidence  was  taken  at  length  before  the  Chief  Commissioner,  who  on 
the  27th  of  November  made  the  order  nisi  for  the  sequestration 
absolute. 


ifardi9. 
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1H80.  This  order  was  now  appealed  against  on  the  following  grounds  i^^ 

~  1.  That  the  Appellant  did  point  out  to  the  Sheriff's  officer  charged 

Campbell,  with  the  execution  issued  at  the  suit  of  the  said  Petitioners  sufficient 
disposable  property  to  satisfy  the  writ ;  2.  That  the  Petitioners  were 
at  the  time  when  the  Chief  Commissioner  granted  the  rule  absolute^ 
and  still  are  in  possession  of  sufficient  property  to  satisfy  the  said 
execution ;  8.  Tliat  the  Petitioners  refused  to  accept  money  in  part 
payment  of  the  said  debt  tendered  by  the  Appellant's  solicitor  on  his 
behalf;  4.  That  the  rule  absolute  was  sought  by  the  Petitioners  for 
the  purpose  of  preventing  the  new  trial  of  an  action  by  the 
Appellant  against  the  Petitioners  which  had  been  granted  by  the 
Privy  Council^  and  not  for  the  benefit  of  the  creditors  of  the 
Appellant;  6.  That  the  manager  of  the  Commercial  Bank^  who  was 
a  material  witness,  when  summoned  to  give  evidence  on  the  hearing  of 
the  petition,  wrongfully  and  improperly  absented  himself  from  the 
Insolvency  Court. 

The  following  evidence  was  taken  on  the  hearing  before  the  Chief 
Commissioner,  and  used  upon  the  argument  of  the  Appeal : — 

James  Bean  AUpress :  I  know  the  Respondent.  In  August  last  I 
was  charged  with  the  execution  of  two  writs,  one  for  £116  10s,  and 
the  other  d6457  lis  5d.  I  produce  the  writs.  I  saw  Respondent  at 
Peat's  Ferry  on  Saturday,  23rd  August  last.  He  said  to  me  ''  Do 
you  come  from  the  Commercial  Bank  V  I  told  him  '' Yes,'^  and  that 
I  had  come  to  put  the  Insolvency  questions.  I  asked  him  to  pay  the 
amount  of  the  writs  or  to  point  out  sufficient  disposable  property. 
He  handed  me  an  order  on  Mr.  Rolin  for  JE260,  with  a  deed  of  land 
at  Port  Macquarie.  He  also  pointed  out  a  piece  of  land  at  Bega.  I 
took  a  memorandum  of  the  particulars,  which  I  produce.  He  also 
pointed  out  books  and  furniture  at  North  Willoughby  which  he 
wished  to  be  sold  in  Sydney,  as  the  books  were  valuable.  I  presented 
the  order  to  Mr.  Rolin,  and  he  said  it  was  not  Mr.  Campbell^s  money 
but  his  own.  He  said  he  was  prepared  to  pay  it,  if  Messrs.  Want, 
Johnson  and  Want  would  release  him  from  his  bond  or  obligation. 
He  did  not  pay  the  money.  He  asked  me  what  I  had  got  from  the 
Respondent  and  I  told  him.  He  said  he  held  a  bill  of  sale  over  Mr« 
Campbell's  books  and  furniture.  We  got  a  notice  from  Mr.  Rolin^ 
which  is  filed  in  the  Sheriff's  office,  that  the  books  and  frumiture  at 
North  Willoughby  were  his  property  under  a  bill  of  sale.  Mr. 
Johnson  said  he  would  not  contest  Mr.  Rolin's  claim.  I  took  down 
what  Mr.  Campbell  told  me  in  writing.  We  advertised  the  land  at 
Port  Macquarie  and  Bega  for  sale.    I  look  upon  the  advertisement 
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prodaced  describing  the  land  mentioned.      It  was  advertised  several       1880. 
times  in  Sydney  and  country  newspapers.     I  was  present  at  the  sale.  ~       ^ 
The  Port  Macquarie  lot  was  sold  for  £S.     When  Mr.  Thomas  put  up  Campbell, 
the  Bega  lot^  someone  from  Spain  and  Sly's  put  in  a  notice  which  was 
read  to  the  effect  that  Campbell  had  no  claim  to  the  land.    The 
notice  is  filed  with  the  papers  in  the  Sheriff's  o£Sce.     No  one  bid  for 
this  lot.    I  did  not  see  the  books  and  furniture. 

Cross  examined :  I  know  nothing  of  the  conditional  purchase  at 
Ballina  except  from  seeing  some  papers  about  it  pinned  to  the  others 
in  the  Sheriff's  office.  I  only  know  of  two  properties.  The  property 
at  Ballina  was  not  put  up  with  the  others.  I  only  recollect  two 
properties  being  put  up.  I  promised  Campbell  to  send  him  a  paper 
with  the  advertisement  in ;  and  I  sent  him  one  Herald  with  the 
advertisement  in.  I  know  that  the  advertisement  appeared  in  a 
comer  of  the  Herald,  but  I  never  read  it.  When  I  went  to 
Campbell  vrith  the  writs^  he  never  said  anything  to  me  about  the 
property  at  Ballina.  He  pointed  out  books  and  furniture.  Mr. 
Bolin  said  to  me  that  he  claimed  the  goods  at  North  Willoughby.  I 
did  not  ascertain  the  amount  of  the  bill  of  sale^  nor  did  I  value  the 
books  and  furniture.  I  went  to  try  and  find  Campbell  at  North 
Willoughby.  I  do  not  know  whether  any  steps  were  taken  to  find 
out  whether  the  notice  about  the  land  at  Bega  was  a  valid  one  or  not. 
I  attended  the  sale  a  minute  or  two  before  twelve.  When  I  saw 
Campbell  at  Peat's  Ferry^  he  told  me  Mr.  Bolin  had  £250  of  his 
money^  and  he  also  said^  I  think^  that  it  was  in  the  Joint  Stock 
Bank. 

Re-examined :  I  look  upon  the  notice  given  by  Mr.  Bolin^  dated 
the  27th  of  August.  I  went  to  Campbell's  place^  North  Willoughby^ 
and  saw  a  very  small  quantity  of  furniture.  I  know  nothing  about 
the  property  at  Ballina  being  inserted  in  the  advertisement. 

James  William  Holmes :  I  am  assistant  accountant  in  the  Bank  of 
New  South  Wales.  I  know  the  Bespondent.  We  hold  a  mortgage 
over  200  acres  of  his,  near  Ballina.  We  have  not  the  mortgage;  it 
is  lodged  at  the  Begistrar  General's  Office,  as  we  are  about  to 
foreclose.  Our  claim  is  j£488  or  thereabouts.  It  was  offered  for 
sale  by  the  Bank^  but  there  was  not  a  sufficient  bid  to  satisfy  the 
Bank's  daim. 

Cross-examined :  The  mortgage  came  from  Hardy  to  the  Bank. 
We  discounted  his  bill  for  £260.  The  bill  was  dishonoured  and  was 
charged  to  no  account|  and  was  waiting  for  Campbell  or  Hardy  to 
pay  it.    The  mortgage  was  from  Campbell  to  Hardy.     I  do  not 
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1880.       recollect  Hardy  bringing  a  bill  of  Chadwick's.    The  mortgage  was  in 
1871.     The  property  was  put  up  at  auction  by  Mills  and  Pile,  for 


Campbell,    the  Bank,  about  three  months  ago. 

John  Yelverton  Mills :  I  am  a  member  of  the  firm  of  Mills  and 
Pile.  I  recollect  putting  up  200  acres  at  Ballina  for  the  Bank  of 
New  South  Wales.  There  were  country  buyers  from  the  district 
present.  The  reserve  was  about  £526,  but  no  bid  reached  £400. 
Sometimes  valuable  properties  are  put  up  and  do  not  realise  their 
value.    The  best  market  for  the  property  would  be  in  Sydney. 

Wilby  Morton  Ollivier :  I  am  a  clerk  in  the  Lands  Department. 
I  look  upon  an  advertisement  produced.  The  purchase  named  in  the 
second  part  of  that  advertisement  lapsed,  and  was  afterwards  selected 
by  Eliza  Fitzpatrick.  On  the  4th  of  August  it  was  transferred  to 
George  Percy  Kerrison.  John  Campbell's  name  is  not  in  any  way 
connected  with  this  property  in  our  books. 

Thomas  Bately  Rolin :  I  am  a  solicitor  of  the  Supreme  Court.  I 
know  the  Respondent.  I  was  told  by  Allpress  of  the  order  from 
Campbell  for  £250.  I  declined  to  pay  it.  I  gave  a  notice  about 
the  bill  of  sale  over  the  books  and  furniture.  I  told  Allpress  of  my 
bill  of  sale.  He  did  not  say  anything  about  bringing  them  over  to 
Sydney  for  sale.  I  don't  think  books  were  mentioned  by  Allpress— 
only  furniture  and  other  things.  I  became  liable  to  pay  £260  for 
the  costs  of  the  appeal,  and  I  got  the  bill  of  sale.  I  never  saw  the 
property. 

Gross-examined :  I  became  responsible  upon  a  bond  to  pay  costs 
in  an  action  Campbell  v.  The  Commercial  Bank.  I  made  a  tender 
of  the  money.  They  refused  to  take  the  money  and  cancel  the  bond. 
When  the  news  of  the  result  of  the  appeal  came  out,  I  sent  the 
telegram  to  Mr.  Campbell.     I  compared  telegrams  with  Mr.  Dibbs. 

John  Campbell :  I  am  the  Bespondent,  and  am  a  farmer  residing 
at  the  Hawkesbury.  I  remember  AUpress  coming  to  me  with  two 
writs.  I  pointed  out  the  property  at  Port  Macquarie  and  the 
property  at  Bega,  and  the  household  furniture  and  books  at  North 
Willoughby ;  and  I  also  told  him  I  had  other  property.  In  the 
advertisement  Allpress  sent  to  me,  the  Ballina  property  was  mentioned. 
The  property  at  Port  Macquarie  cost  over  £10  about  20  years  ago. 
I  value  the  property  at  Ballina  at  £600  over  and  above  the  mortgage. 
I  tendered  the  amount  of  the  Bank's  claim  in  gold  about  a  year  ago. 
They  demanded  £530,  and  I  rendered  the  amount  due.  If  the  Bank 
forecloses,  I  shall  take  legal  steps  against  the  Bank.  I  have  lodged 
a  caveat  and  taken  every  step  I  could.    I  gave  Allpress  an  order  on 
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Mr.  Bolin  for  £250.    I  had  placed  the  money  in  Mr.  Rolin's  hands       1880. 

for  the  purpose  of  paying  the  Bank.     I  gave  Mr.  Rolin  security  over  "^ 

10  acres  of  land  at  Waverley.     Mr.  Rolin,  on  the  strength  of  that  Cakpbell. 

secority,  gave  his  bond  to  the  Commercial  Bank.     I  gave  security  to 

Mr.  Rolin  for  ^500 — £230  for  our  own  costs.    Mr.  Rolin  is  not  my 

solicitor  now.     I  brought  an  action  against  the  Commercial  Bank 

and  recovered  £8000.    They  moved  for  a  iiew  trial.    I  have  a  new 

trial  against  the  Bank,  whicn  I  intend  to  prosecute  in  February.    If 

the  order  nisi  is  made  absolute,  I  shall  not  be  able  to  prosecute  it.    I 

have  satisfied  Mr.  Rolin's  bill  of  sale  over  my  furniture  and  books. 

I  gave  him  the  money.     He  has  never  done  anything  under  the  bill 

of  sale.     I  do  not  know  whether  the  bill  of  sale  was  registered.     I 

sold  the  land  at  Waverley  and  paid  him  the  jESOO.     There  was  £144 

over  the  £500. 

Oro«s-«zamined :  I  never  took  up  the  bill  of  sale.  He  may  hold 
it  still. 

Re-examined :  I  value  the  personal  property  I  pointed  out  to 
AUpress  at  about  £850.  It  included  about  1000  volumes,  some 
articles  of  silver,  some  musical  instruments,  furniture,  and  some 
articles  I  had  for  sale. 

The  advertisement  referred  to  in  the  evidence  included  descriptions 
of  the  parcels  of  land  at  Port  Macquarie  and  Bega  only,  and  did  not 
mention  the  Ballina  land,  as  stated  by  the  Respondent  in  his  evidence, 
and  also  in  an  affidavit  filed  by  him. 

It  also  appeared  from  the  affidavit  of  the  Petitioners'  attorney  that 
the  bill  of  sale  to  Mr.  Rolin  had  been  duly  registered  and  had  never 
been  discharged.  The  letter  from  Spain  and  Sly  referred  to  stated 
that  the  land  at  Bega  belonged  to  G.  P.  Kerrison,  that  Campbell  had 
no  interest  in  it,  and  that  they  would  attend  at  the  sale  and  give 
notice  to  that  efiect. 

TcMrUton  for  the  Appellant.  We  rely  mainly  on  the  8rd  and  4th 
objections.  It  clearly  appeared  firom  the  conduct  of  the  Petitioners 
that  th^  did  not  wish  to  recover  their  debt  but  to  stop  the  action 
against  them.  They  shewed  what  their  motive  was  by  refusing  to 
accept  part  of  the  debt,  and  also  by  taking  no  steps  to  ascertain 
whether  the  bill  of  sale  to  Rolin  had  not  been  paid  ofi^,  or  whether  the 
land  at  Ballina  was  not  available.  This  case  falls  within  the  principle 
ot  Ex  parte  Bourne  (1),  which  decides  that  where  a  commission  is 
taken  out  for  the  purpose  of  putting  an  end  to  an  action  by  the 

(1)  2  6L  and  Jam.  137. 
N.8  W.R.,  Vol.  I.,  Law.  F 
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1880.  bankmpt  against  the  petitioning  creditor^  and  not  for  the  purpose  of 
"I  its  operating  as  a  commission  for  the  benefit  of  the  creditors^  it  will 

Campbell,    not  be  permitted  to  stand. 

0,  B.  Stephen  for  the  Petitioning  Creditors.  Ex  parte  Bourne 
has  no  possible  application  in  this  case.  The  Appellant  had  delayed 
so  long  going  on  with  his  action  that  there  was  no  reason  to  believe 
that  he  would  proceed.  But  how  does  the  conduct  of  the  Bank 
shew  that  the  motive  of  taking  proceedings  in  Insolvency  was  simply 
to  stop  the  action  T  The  Appellant  is  contradicted  on  every  point  by 
several  witnesses^  and  his  evidence  is  altogether  unreliable.  What 
else  could  the  Bank  have  done  ?  How  was  it  possible  to  satisfy  the 
claim  against  the  Appellant  T  None  of  the  property  pointed  out  was 
available.  It  was  all  claimed  by  other  persons.  A  creditor  cannot 
be  bound  to  examine  into  all  the  circumstances  connected  with  these 
claims.  So  long  as  there  is  a  daim  made  which  is  prima  facie  good, 
the  property  cannot  be  said  to  be  "  disposable.'^  As  to  the  refusal 
to  accept  the  sum  tendered,  that  was  only  part  of  the  debt,  and  it  is 
not  shown  that  there  was  any  property  to  satisfy  the  balance.  Besides, 
a  creditor  may  elect,  if  he  pleases,  to  reserve  his  rights  against  the 
principal. 

Harorayb,  J.  I  am  of  opinion  that  the  decision  of  the  Chief 
Commissioner  should  be  reversed.  It  is  quite  clear  that  the  effect  of 
that  decision  is  to  stop  Campbell  from  going  on  with  his  action 
against  the  Bank.  First  of  all  the  Bank  refused  a  tender  of  i£260, 
part  of  the  debt,  on  no  ground  whatever ;  if  it  had  been  taken  it 
would  have  reduced  the  debt  to  a  sum  that  Campbell  was  able  to  pay. 
On  that  broad  ground  alone  I  should  say  that  the  Bank  could  not 
make  Campbell  insolvent.  But  I  am  also  influenced  by  the  circum* 
stances  of  the  case,  such  as  the  nature  of  the  property  pointed  out, 
and  by  the  decision  in  Ex  pa/rte  Bourne. 

Faucbtt,  J.  I  am  of  the  same  opinion.  I  think  the  tender  of 
the  jE250  was  a  proper  tender.  There  was  no  reason  for  the  Bank 
refusing  it.  It  is  said  that  it  was  clogged  with  a  condition.  But 
what  was  the  condition  ?  That  the  Bank  should  cancel  the  bond  f 
The  Bank,  strange  to  say,  refused  to  take  the  money ;  rather  an 
unusual  proceeding  for  a  bank.  Then  it  is  said  that  a  creditor  is  not 
bound  to  take  money  from  a  surety,  but  may  keep  his  remedy  against 
the  principal.  That  may  be  so ;  but  when  a  creditor  comes  into  the 
Insolvency  Court  and  attempts  to  make  the  principal  insolvent, 
equitable  principles  prevail.  When  such  a  thing  as  this  is  done  the 
Court  may  very  well  conclude  that  there  was  some  motive  behind. 
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oQier  tlian  the  bona  fide  desire  to  enforce  payment  of  a  debt.    It  is       1880. 

said  that  this  proceeding  could  not  have  been  intended  to  stop"~I  7 

Campbell's  action^   becanse  he  had  let  two  sittings  go  past  without   Campbell. 

setting  the  action  down  for  trials  and  therefore  could  not  have  meant 

to  go  on  vrith  it^  and  that  the  decision  of  the  Privy  Council  makes  a 

second  trial  fruitless.     The  difficulty  of  carrying  on  the  action  to  a 

successful  issue  may  have  been  very  great.      At  any  rate  this 

insolvency  undoubtedly  has  the  effect  of  stopping  him  from  going  on 

with  the  action^  if  he  wishes  to  do  so.     It  may  be  no  use  for  him  to 

go  on :  there  may  be  some  dicta  of  the  Privy  Council  which  shew 

that  he  cannot  possibly  recover.     I  do  not  decide  at  all  on  the  ground 

that  he  has  a  good  cause  for  action.    But  I  do  think  that  the  Bank 

was  wrong  in  refusing  to  take  the  £260  when  tendered^  and  when 

such  tender  was  not  accompanied  by  any  improper  conditions.     I  am 

not  satisfied  upon  the  evidence  that  if  the  debt  had  been  reduced^  the 

property  might    not   have    been   sufficient  to  satisfy  the  smaller 

mount. 

WiNDSTBB^  J.    For  the  reasons  given  by  their  Honors^  I  am  of 
opinion  that  this  appeal  should  be  sustained. 

Appeal  sustained  with  costs. 

Attorney  for  the  AppeOant — Fitzgerald, 

Attorneys  for  the    Petitioning  Creditors — Want,  Johnson  and 
Want. 


TURNEK  V.  WALSH.  March  1-22. 


Crown  LcmdB  AcU — Trespan—Plea  Highway — Rights-way  byu$er — DedicaHon— 

Orovm  Landf, 

User  in  this  colony  may  be  relied  on,  in  like  manner  as  in  England,  for  the 
pnrpoee  of  presaming  and  establishing  dedication  of  a  road  over  Grown  Lands  as 
against  the  Crown. 

Dbclaration  in  Trespass^  the  destruction  of  fences  being  alleged 
ss  special  damage. 

Pleas:— -1.    Not   guilty.     2.    Not  possessed.     8.    That  at  the 
time  of  the  alleged  trespasses  there  ¥rBs,  and  of  right  ought  to 
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1880.       have  been^   a    common   and  public  highway   over  the  said  land 

of   the  Plaintiflfs  for   all    persons.  &c.,   with  horses,  cattle  and 
Turner  .  . 

^         carriages^   &c.      And  the  Defendant  having  occasion    to    use    the 

Walsh,     highway  entered  upon  the  lands,  and  because  the  fences  had  been 

erected  and  were  then  wrongfully  on    and    across    the    highway 

obstructing  the  same  and  preventing  the  convenient  use  thereof,  the 

Defendant  necessarily  pulled  down  and  destroyed  the  fences  for  the 

purpose  of  using  the  highway,  &c. 

Replication: — 1.  Joinder  of  issue.  2.  The  alleged  highway 
was  a  track  on  and  across  the  Plaintiff's  land  while  the  same  remained 
and  was  Crovm  Lands,  within  the  meaning  of  the  Grovm  Lands 
Occupation  Act  of  1861,  and  while  such  land  was  held  and  occupied 
by  the  Plaintiff  under  lease  for  pastoral  purposes,  and  before  it 
was  contracted  to  be  granted  to  the  Plaintiff  in  fee  nmple,  as 
hereinafter  mentioned,  and  such  track  was,  before  such  contract  to 
grant,  used  by  persons  travelling  with  stock,  for  travelling  or  driving 
their  stock  on  and  along  the  same,  but  such  track  was  never  at  any 
time  proclaimed  or  dedicated  as  a  highway,  and  was  never  a  way 
otherwise  than  as  aforesaid.  And  the  Plaintiff  further  said  that  on 
the  5th  of  June,  1878,  the  land  in  the  declaration  mentioned, 
including  the  land  over  which  the  said  track,  or  alleged  highway,  ran 
and  passed,  was  duly  and  in  accordance  with  the  provisions  of  the 
Crovm  Lands  Alienation  Act  of  1861,  the  Crown  Lands  Occupation 
Act  of  1861,  and  the  Lands  Acts  Amendment  Act  of  1876, 
and  the  regulations  thereunder,  put  up  for  sale,  and  the  Plaintiff 
became,  and  was  duly  declared  to  be  the  purchaser  thereof,  and  the 
said  land  was  duly  and  lawfully  contracted  to  be  granted  to  the 
Plaintiff  vrithin  the  meaning  of  the  Crown  Lands  Acts,  and  the  land 
thereupon  ceased  to  be  Crovm  Lands  within  the  meaning  of  the  said 
Acts.  And  since  the  land  had  been  so  contracted  to  be  granted,  the 
alleged  highway  had  not  been  in  any  way  or  at  aU  proclaimed  or 
dedicated  as  such,  and  otherwise  than  as  aforesaid  there  was  any 
such  highway  as  in  the  plea  alleged.  4.  A  similar  replication  to 
trespasses  after  1st  February,  1879,  with  the  additional  averment  that 
a  grwnt  had  been  issued  to  the  Plaintiff. 

Plaintiff  also  new  assigned  excess. 

The  Defendant  joined  issue  and  paid  into  Court  258  on  the  new 
assignment,  which  the  Plaintiff  accepted. 

llie  issues  came  on  for  trial  before  Hargrave,  J.  and  a  jury  of  four, 
in  the  Jury  Court  at  the  February  sittings,  1880.  The  trespasses  were 
proved;   and  in  cross  examination  of  the  Plaintiff's  witnesses  it 
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appeared  that  a  number  of  others,  in  addition  to  the  Defendant,  had       1880. 
also  trespassed,  of  whom  some  had  been  fined  at  the  nearest  Police     Z 
Coort.     The  Defendant  had  been  warned  but  had  persisted  in  using         v. 
the  road,  and  to  do  so  had  cut  do¥m  the  fences^  erected  by  the     ^^^^^* 
Plaintiff^  across  it.     The  county  map  was  produced  by  the  Plaintiff^ 
on  which  the  alleged  highway  was  marked  as  a  track,  and  not  as  a 
dedicated  road. 

For  the  defence :  Peter  Mv/rray  deposed  he  was  an  old  resident 
in  the  colony  and  knew  the  Plaintiff's  station  (Condobolin) ;  he  knew 
the  road  in  question  and  had  used  it  for  forty  years.  It  was  the  only 
road^  along  the  river,  and  was  used  by  all  persons,  teamsters,  carriers, 
and  others  in  travelling  up  or  down  the  river.  It  was  also  used  by 
the  mail  coaches  and  the  police  in  travelling.  The  road  was  a  good 
stiff  soil.  Any  road  far  away  back  from  the  river  would  be  impassable 
in  a  wet  season. 

Andrew  Skeehan  knew  Condobolion  for  forty  years;  had  resided  at 
many  places  along  the  river  (Lachlan).  The  road  through  the  fenced 
land,  purchased  by  the  Plaintiff,  was  the  road  from  Euabalong  to 
Condobolin  and  to  Adelaide.  Had  travelled  that  road  by  the  mail 
coach.     Saw  surveyors  there  marking  the  trees. 

Patrick  Byrnes^  hotel  keeper  on  the  Lachlan  River,  knew  the 
Condobolin  Run,  and  the  Plaintiff's  fenced  land  through  which  the  main 
road  ran.  Used  to  go  by  that  road  up  and  down  the  river— over  one 
hundred  times.  Thirty  years  ago  had  been  contractor  to  carry  the 
mail  between  Condobolin  and  Hay,  and  used  the  road  six  times  a  week. 
Had  travelled  the  road  in  a  buggy.  The  mail  used  the  same  road 
now.     The  river  road  was  the  best.     Marked  trees  were  along  it. 

Macnamara  had  been  manager  of  Condobolin  Station  in  1858.  The 
road  up  and  down  the  river  went  along  by  the  river  through  the 
Plaintiff's  land  where  the  fences  were  lately  cut  down.  That  was  the 
main  road,  and  witness's  public  house  abutted  upon  it,  twelve  miles 
from  Condobolin. 

Walsh:  Defendant;  knew  the  land  since  1850,  and  the  road 
which  ran  through  the  Plaintiff's  paddock  since  1851.  It  was  used 
by  the  general  public  and  by  the  mail  coach.  The  Plaintiff's  fence 
at  one  time  had  gateways  left  in  it  where  the  road  cut  the  fence. 

Por  the  Defendant  it  was  contended  that  a  right  of  way  by  tiser  had 
been  made  out. 

In  answer,  on  behalf  of  the  Plaintiff,  it  was  submitted  that  there 
had  been  shown  no  armrms  dedicamM  in  the  Crown ;  and  further, 
that  the  English  Law  was  not  applicable  to  these  colonies,  where  the 
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1880.       Crown  Lands  could  only  be  dealt  with  in  accordance  with  certain 
"I  Land  Acts. 

TURNBB 

t'.  Hargrave^  J.  ruled  that  there  was    just    the   same  law  in  this 

colony  as  in  England  as  to  user,  and  that  the  dedication  of  a  road 
might  be  presumed  from  an  uninterrupted  user  by  the  public :  there 
being  special  modes  by  which  the  Grown  could  dedicate  portions  of 
Crown  lands^  or  roads,  did  not  do  away  with  the  dedication  by 
user.  If  the  witnesses  called  on  behalf  of  the  defence  were  to  be 
believed,  a  dedication  by  user  had  been  made  out  in  accordance  with 
the  law  laid  down  by  Lord  Denman  in  R.  v.  Eastma/rk  (1),  and  the 
Defendant  was  entitled  to  a  verdict.  The  jury  accordingly  returned 
a  verdict  for  the  Defendant.  Execution  was  stayed  and  leave  reserved 
to  the  Plaintiff  to  move. 

Davis  accordingly,  on  behalf  of  the  Plaintiff,  on  the  1st  of  March, 
1880,  moved  for  and  obtained  a  rule  nisi,  calling  upon  the  Defendant 
to  show  cause  why  the  verdict  should  not  be  set  aside  and  a  new  trial 
granted  on  the  grounds — (1 .)  That  his  Honor  ruled  that  iiser,  in  this 
colony,  might  be  relied  on  in  like  manner  as  it  might  be  in  England^ 
for  the  purpose  of  presuming  and  establishing  dedication  of  a  road 
over  Crown  Lands  as  against  the  Crown  ;  and  that  the  u^er  proved  in 
this  case  was  sufficient  to  entitle  the  jury  to  presume  dedication  by 
the  Crown  of  the  road  in  question. 

Da/rley,  Q.O.  and  Davis  now  moved  to  make  that  rule  absolute. 
The  questions  raised  by  the  rule  are  of  great  importance,  and  the 
decision  of  the  Court  will,  to  a  large  extent,  affect  the  laying  out  of  new 
roads  throughout  the  colony.  The  first  point  we  shall  argue.  Can  there 
be  u^er  in  this  colony  so  as  to  establish  dedication  against  the  Crown  ? 
and  if  so,  was  the  evidence  given  on  behalf  of  the  Defendant  sufficient 
to  establish  user  ?  We  admit  that  there  was  quite  sufficient  length 
of  user,  if  proved,  from  which  the  jury  might  presume  dedication. 
Our  first  position  is,  that  there  cannot  be,  under  any  circumstances, 
a  dedication  of  a  road  by  the  Crown  to  be  presumed  by  user  only ; 
and,  second.  There  cannot  be  a  dedication  of  a  road  against  the  Crown 
by  user  only,  unless  it  be  shown  that  such  user  was  with  knowledge 
of  the  Crown. 

By  18  and  19  Vic.  cap.  64,  the  entire  management  and  control  of 
the  Waste  Lands  of  the  Colony  was  vested  in  the  Legislature  of  the 
Colony.  After  that  date  (1856)  the  land  could  only  be  dealt  with  as 
the  Legislature  directed.    In  1861  ''to  make  better  provision  for  the 

(1.)  a  Q,  B.  877. 
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alienation  of  CTO¥m  Lands/^  the  "  Crown  Lamds  Alienation  Act  of       1880. 
1861 ''  (25  Vic,,  No.  1)  was  passed;  Crown  Lands  could  only  be  aliened     ~~~ 
in  accordance  with  the  provisions  of  that  Act;  by  section  3  it  is  enacted         «. 
that :  "  Any  Cro¥m  Lands  may  lawfully  be  granted  in  fee  simple,  or     Wamh. 
dedicated  to  any  public  purpose  under  and  subject  to  the  provisions 
of  this  Act  but  not  otherwise,  and  the  Oovemor  with  the  advice  of 
the  Executive  Council  is  hereby  authorized  in  the  name  and  on  the 
behalf  of  Her  Majesty,  so  to  grant  or  dedicate  any  Cro¥m  Lands.'' 
The  next  section  deals  with  portions  of  Crown  Lands  which  might  be 
set  apart  as  the  sites  of  new  cities,  towns,  or  villages,  &;c.,  and  with 
lands  which  might  be  set  apart  for  water  supply  or  other  public 
purposes.    The  5th  section  enacts  that  the  Oovemor  with  the  advice 
aforesaid,  might  by  notice  in  the  Oazette  reserve  or  dedicate  in  such 
manner  as  may  seem  best  for  the  public  interest  any  Crown  Lands 
.    .     .     .    for  any  public  road,  canal,  or  other  internal  communi- 
cation, &c.     That  section  shows  how  a  road  out  of  the  Waste  Lands 
of  the  Colony  is  to  be  dedicated,  and  it  can  be  done  in  that  manner 
only.     Roads  being  expressly  mentioned  in  that  section  and  a  certain 
form  of  dedication  being  provided,  it  cannot  be  that  any  portion  of 
the  public  estate  could  be  dedicated  as  a  road  by  vser  only.     At  the 
trial  his  Honor  held  that  there  could  be  a  dedication  by  user,  although 
for  the  Plaintiff  it  was  pointed  out  that  user  was  not  mentioned  in  the 
Act ;  and  that  by  the  3rd  section  it  was  enacted  that  Crown  lands 
might  be  dedicated  for  any  public  purpose  under  and  subject  to  the 
provisions  of  the  Act  *'  but  not  otherwise^'    Since  1855  a  road  could 
not  be  dedicated  out  of  the  Crown  lands  except  by  the  mode  pointed 
out  by  the  Acts.     In  1842  an  Imperial  Act  was  passed  (5th  Vic,  cap. 
36)  by  which  the  sale  of  waste  lands  belonging  to  the  Crown  in  the 
Australian  colonies  was  regulated ;    so  that  since  1842  the  matter  of 
roads  through  Crown  lands  has  been  dealt  with  by  Acts  of  Parliament. 

[WiNDETBK,  J.  The  road  in  this  case  existed  before  the  grant  to 
the  Plaintiff.]  We  put  in  the  Oaaette,  in  which  the  land,  with  a 
number  of  other  lots,  were  notified  as  about  to  be  sold  by  auction. 
The  Plaintiff  purchased  without  any  reservation  whatever.  In  1861, 
the  date  of  the  Crown  Lands  Alienation  Act,  these  lands  were  almost 
the  limits  of  settlement,  and  the  track  in  question  was  formed  and 
used  by  travelling  stock,  and  it  might  be  by  a  few  station  drays. 

At  the  trial  no  distinction  was  drawn  as  to  whether  or  not  there 
could  be  a  dedication  before  1861  or  before  1855.  The  42nd 
section  of  the  Act  39  Vic,  No.  18,  shows  that  the  Legislature 
recognised  that  a  track  used  for  travelling  stock  was  different  from  a 
"ro«l.'' 
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1880.  In  the  Gounty  Map^  which  was  put  in  evidence^  the  now  claimed 

"~~  ''road  "  was  laid  do¥m  as  a  "track/' 

TURNBB 

V.  [Sir  William  Manning,  J.    All  that  could  be  drawn  from  that 

was  that  there  was  no  record  of  any  dedication.  The  Department 
would  only  recognise  that  as  a  road  the  dedication  of  which  had  been 
recorded.] 

It  is  clear  that  if  there  had  been  no  anvmiLs  dedicandi  shown  in 
the  Crown  before  1861,  nothing  after  that  date  short  of  a  formal  dedi* 
cation  could  avail. 

[Haegravb,  J.  I  adopted  the  English  law  laid  down  in  Boscoe,  p. 
778,  and  directed  the  jury  accordingly.]  Before  there  can  be  a  pre- 
sumption of  dedication  by  user  against  the  Grown,  it  must  be  shown 
that  the  Crown  had  knowledge  of  the  user. 

The  head  note  to  Harper  v.  Oharlesworth  (2)  was  as  follows  : — 

''A  public  footway  over  Crown  lands  was  extinguished  by  an 
Inclosure  Act;  but  for  20  years  after  the  inclosure  took  place 
the  public  continued  to  use  the  way.  Held  by  Bayley,  J.,  that  the 
user  was  not  evidence  for  a  dedication  to  the  public,  as  it  did  not 
appear  to  have  been  with  the  knowledge  of  the  Crown/' 

[Harorave,  J.  Between  these  two  towns,  the  road  was  shown 
to  have  been  in  existence  since  Sir  Thomas  Mitchells  time,  and  to 
have  been  almost  continuously  used  by  travellers  and  others.]  There 
is  no  evidence  that  the  Crown  had  knowledge.  There  was  nothing  to 
show  that  it  was  brought  to  the  knowledge  of  the  Crown  that  this 
piece  of  Crown  Land  was  being  made  use  of  as  a  ''  road  "  so  as  to 
put  the  Crown  on  its  guard. 

The  whole  essence  of  dedication  is  assent,  or  presumed  assent, 
which  would  only  be  with  knowledge.  Further,  the  evidence  showed 
that  there  was  not  one  defined  track  but  a  great  number  extending 
over  100  yards  wide.  There  is  not  sufficient  evidence  to  take  the 
land  out  of  the  Crown  in  whom  it  is  vested.  R.  v.  Eastmark  {2) 
will  be  relied  upon  by  the  Defendant,  but  it  is  distinguishable  as  the 
Crown  lands  in  this  colony  can  only  be  dealt  with  in  accordance  with 
the  Acts. 

Pilcher  and  C.  B.  Stephen  show  cause.  The  Plaintiff  was  the 
lessee  of  the  Crown  lands  through  which  the  road  in  question  ran. 
He  applied,  under  the  Act,  to  have  that  portion,  for  the  trespasses  on 
which  he  is  now  seeking  to  recover  damages,  put  up  for  sale  by 
auction,  and  purchased  it  for  the  purpose  of  keeping  the  travelling 

(1)  4  B.  &  C.  574.  (2)  11  Q.  B.  877. 
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pablic  ofip  the  road  they  had  been  aceustomed  to^  and  of  making  them       1880. 
go  ronnd  the  bonndaries  of  the  land,  after  passing  which  they  would     ~ 
again  travel  along  the  road  so  obstructed.     The  evidence  of  luser  was         «. 
most  complete  :  that  the  whole  of  the  public  used  it  as  the  highway     Walsh. 
from  Enabalong  to  Condobolin^  and  so  on  to  Adelaide. 

An  attempt  waa  made  to  show  that  there  was  some  difference 
between  ''track"  and  road.. 

[WiNDSTBBy  J.  Cannot  the  public  get  the  road  formally  dedi- 
cated now  f  ] 

Yes^  the  Grovemment  could  take  the  necessary  steps  to  have  it  dedi- 
cated and  proclaimed  under  the  Act. 

[Haroravb,  J.  It  is  a  contest  to  put  the  road  back  from  the 
river.     The  Plaintiff  seems  to  have  the  frontage.] 

[Sib  William  Manning^  J.  The  evidence  shows  that  there  was 
a  line  of  marked  trees;  when  were  they  so  marked  f]  It  was  not 
proved. 

Knowledge  in  the  owner  of  the  soil  is  not  necessary.  R.  v. 
Eaetmarh  is  an  authority  directly  in  point ;  and^  in  accordance  with 
the  law  there  laid  down  by  Lord  Denman^  his  Honor  at  the  trial 
directed  the  jury.  In  citing  that  case,  Roscoe,  page  772^  says,  ''  Yet 
there  may  be  a  dedication  by  the  Crown ;  and  where  the  user  has 
been  uninterrupted  for  forty  or  fifty  years^  and  the  land  not  under 
lease^  the  dedication  ought  to  be  presumed  whether  the  freehold  be 
in  the  Crown  or  in  an  unknown  party.''  The  head  note  to  that  case 
is — ''  If  a  road  has  been  used  by  the  public  for  a  great  number  of 
years^  a  dedication  of  the  owner  of  the  soil  may  be  presumed^ 
whoever  he  may  be ;  and  it  is  not  material  to  inquire  who  the  owner 
was,  or  whether  he  intended  to  dedicate  the  road  to  the  public.'' 
That  law  was  decided  by  Lord  Denman,  and  his  decision  is 
commended  and  followed  in  Reg.  v.  Peirie  (4). 

A  '^  dedication  "  of  a  road  is  not  an  "  alienation."  The  property 
in  the  soil  still  remains  in  the  owner,  subject  to  the  right  of  the 
public  to  make  use  of  it  as  a  highway. 

The  evidence  shows  that  the  road  was  used  by  all  persons  travelling 
from  Eubalong  to  Condobolin. 

Darl-ey,  Q,0.,  in  reply.  The  word  "dedication  "  is  made  use  of 
in  the  Crown  Lands  Alienation  Act.  As  a  conditional  purchase  cannot 
cross  a  word ;  i.e.  be  taken  up  on  either  side  of  a  road,  this  point 
beoomes  of  very  great  importance,  for  these  tracks  extend  in  all 

{'2)  11  C.  B.  877.  (4)  24  L.  J.  Q.  B.  187. 
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1880.       directions  throughout  the  country,  and  have  never  yet  been  looked 
"Z  upon  as  roads  within  the  meaning  of  the  Lands  Acts. 

«.  That  the  mail  coach  made  use  of  the  track  gave  no  knowledge  to 

the  Government. 

Habobave,  J.    This  is  a  case  of  very  great  importance,  as  the 
rights  of  many  persons  in  the  enjoyment  of  roads  to  their  farms  and 
selections  will  be  affected  by  the  decision  of  the  Court,  which  on  such 
a  point  is  now  to  be  given  for  the  first  time.     Some  years  ago,  in 
directing  a  jury  in  the  case  of  Hungerford  v.  Ellis,  at  the  Maitland 
Circuit  Court,  I  defined  the  law  in  the  same  manner  as  I  have  done 
to  the  jury  in  the  present  case.    The  evidence  in  that  case  was 
peculiarly  like  the  present.    There  teamsters,  and  others  of  the 
public,  had  for  a  number  of  years  been  accustomed  to  use  a  road 
across  which,  under  some  supposed  claim  of  right,  Ellis  ran  a  fence. 
An  action  for  damages  for  the  obstruction  was  brought.    I,  then,  at 
Nisi  Prius,  directed  the  jury  in  accordance  with  the  well-known 
English  law,  laid  down  in  Boscoe  (p.   772),  that  the  jury  might 
presume  a  dedication  from  an  uninterrupted  user  by  the  public 
during  seven  years,  or  more,  of  a  road,  no  matter  to  whom  the  soil 
belonged,  the  Crown  or  any  one  else.    That  law  so  laid  down  was 
never  questioned.     It  is  clear  that  public  rights,  and,  amongst 
others,  rights  obtained  by  user,  can  only  be  taken  away  by  an  Act 
of  the  Legislature.      That  law   prevails  in  England;    where  the 
public  have  acquired  a  right  nothing  less  than  an  Act  of  Parliament 
can  deprive  them  of  that  right :   Reg.  v.  Eastmarh  (5)  per  Lord 
Denman.     It  has  been  strongly  contended  on  behalf  of  the  Plaintiff, 
that  by  the  3rd  section  of  the  Crown  Lands  Alienation  Act  of  1861  (6) 
it  is  expressly  enacted  that  the  public  estate  is  to  be  dealt  with  in 
accordance  with  that  Act  and  not  otherwise,  and  that  it  can  only 
be  dealt  with  in  the  manner  laid  down  in  the  sections  of  the  Crown 
Land  Acts  and  Amending  Acts.      The  8rd  section  enacts — "Any 
Crown  lands  may  lawfully  be  granted  in  fee  simple,  or  dedicated  to 
any  public  purpose  under  and  subject  to  the  provisions  of  this  Act, 
but  not  otherwise.''     That  the  public  estate  can  only  be  aliened  or 
leased  in  accordance  with  those  Acts  no  one  raises  a  doubt;  but 
there  is  not  a  word  in  any  of  those  Acts  which  goes  to  show  that 
existing  rights  are  to  be  taken  away  or  interfered  with.     The  Acts 
were  carefully  prepared,   with   a  view  of    saving  all  acquired   or 
existing  rights.     ''But  not  otherwise '^  in  the  section  cited  means 

(5)  11  Q.  B.  877.  (6)  26  Vic,  No.  L 
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that  the  Crown  lands  are  to  be  granted,  or  dedicated,  in  accordance       1880. 

with  the  provisions  of  that  Act,  and  not  nnder  the  Orders  in  Council, 

which  theretofore  had  been  in  force.    By  the  5th  section  of  the  Act  it 

is  sho¥m  how  careful  the  Legislature  were,  when  framing  the  Act,     ^^"^ 

of  any   existing  rights;   by  that   section    it   is   provided  that  an 

abstract  of  any  intended  reservation,  or  dedication,   shall  be  laid 

before  Parliament  one  calendar  month  before  such  reservation  or 

dedication  is  made.    This  public   mode   of  proce^lure  is  made  to 

take  the  place  of  the  old  system  by  promises  under  the  Orders  in 

Council.     It  is  a  plain  rule  of  construction  that  no  destructive  effect 

is  to  be  given  to  an  enabling  Act.    The  dear  equity  of  those  Lands 

Acts  is  that  the  Legislature  being  clothed  with  the  power  to  deal 

with  the  Public  Lands  of  the  colony,  acquired  rights  can  not  be 

taken  away  except  by  express  enactment ;  and  imless  there  is  such 

an  enactment,  as  £eu:  as  existing  rights  are  concerned,  the  Court 

will  always  give  a  perfectly   innocuous   effect  to  those  Acts.    In 

accordance  with  those  principles,  I  directed  the  jury  that  before 

they  could  find  for  the  Defendant,  they  must  be  satisfied  on  the 

evidence  that  there  had  been  an  uninterrupted  and  continuous  vser 

of  the  road  in  question,  or  for  such  time  as  they  thought  constituted 

such  a  user.    The  evidence  of  such  an  user  was  very  clear  and 

distinct.    For  upwards  of  forty  years  the  road,  now  fenced  across  by 

the  Plaintiff,  had  been  constantly  used  by  the  public,  by  the  police, 

by  mail  coaches,  and  by  travellers  in  going  up  or  down  the  Lachlan, 

between  Euabalong  and  Condobolin,  and  to  numerous  other  places — 

and  that  there  was  such  a  road  to  the  knowledge  of  the  Crown  was 

amply  proved  by  the  production  in  evidence  of  the  County  map, 

which  came  out  of  the  possession  of  the  Crown,  on  which  the  road, 

though  only  specified  as  a  track,   was  marked  out.     I,  however, 

thought  it  was  unnecesary  to  prove  an  animiis  dedicandi  in  the 

Crown,  in  accordance  with  Lord  Denman's  judgment.     After  such 

dear  evidence  had  been  produced  before  the  jury,  and  the  law  so 

laid  down,  they  were  only  ten  minutes  in  considering  their  verdict 

and  finding  for  the  Defendant.     I  am  of  opinion,  after  having  heard 

the  law  fully  argued,  that  my  direction  was  right,  and   that  the 

rule  must  be  discharged.      The  effect  of  the  Lands  Acts  is  perfectly 

innocuous  with  respect  to  any  right  inchoate,  or  perfect,  at  the  date  of 

the  Acts  (1861)  coming  into  force. 

Sir  William  Manning,  J.  The  very  important  question  is 
raised  in  this  case  as  to  the  acquisition  of  a  right  of  way  by  iiser  over 
Crown  Lands.     At  the  outset  of  the  argument  by  the  Plaintiff's 
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1880.       counsel^  who  denied  the  right  set  up  by  the  Defendant  as  one  of  the 
■Z~        public,  it  was  admitted  that  the  evidence  had  been  quite  sufficient  to 
V,         have  established  the  right  as  against  a  private  individual;  but  it  was 
.Walsh,     ^^f g^d  that  the  particular  relation  of  the  Crown  to  the  Waste  Lands  of 
this  colony,  and  the  statutory  provisions  by  which  its  powers  of 
dealing  with  those  lands  had  been  regulated  and  restricted,  rendered 
inapplicable,  or  not  applicable  in  their  integrity,  the  principles  which 
govern  the  case  of  a  private  land-owner  over  whose  lands  user  had 
been  exercised.     In  the  course  of  the  arguments  I  put  to  the  counsel 
some  test  questions,  by  the  answers  to  which  it  will  be  seen  to  what 
extent  these  arguments  went.     I  first  asked  whether  it  would  be 
contended  that  no  implied  dedication  would  arise  if  the  Government 
had  laid  out  and  opened  two  townships  at  a  distance  of  say  five  miles 
from  each  other,  and  leaving  a  road  between  them,  which,  at  the  time 
of  questioning  it,  had  been  habitually  used  for  forty  years ;  and  it 
was  stated  in  reply  that  the  argument  must  go  that  length.     And 
again,  at  a  later  stage,  when  the  FlaintiflPs  counsel  had  laid  stress 
upon  the  terms  of  the  Crown  Lands  Alienation  Act  of  1861,  as 
having  given  to  the  Gk>vemment  powers  of  dedication  of  Crown 
Lands  for  public  uses,  such  as  for  roads,  and  having  at  the  same  time 
expressly  prohibited  other  modes  of  dedication,  I  put  the  further 
question  whether  they  would  contend  that  the  Act  would  operate  as 
against  an  inchoate  dedication  by  user  which  had  commenced  in 
1838,   so  as  to  prevent  its  growing  to  maturity  by  subsequent 
continuous  user.    I  understood  the  answer  to  be  in  the  affirmative. 
The  question  was  also  sought  to  be  met  by  a  reference  to  the  Act  of 
1842  (7)  which,  it  was  said,  also  restrained  the  powers  of  the  Crown 
as  to  Crown  Lands,  and  which  came  into  existence  when  the  alleged 
V4fer  of  the  road  was  too  yoimg  and  imperfect  to  have  had  any  effect 
in  the  way  of  dedication.     It  was  also  contended  that,  under  the 
circumstances  of  this  country,  in  which  the  Crown  was  the  general 
holder  of  the  Waste  Lands  of  the  territory,  there  ought  at  least  to  be 
special  or  definite  evidence  of  an  animus  dedicandi,  and  that  such 
evidence  was  absent  in  this  case.    The  argument  did  not  go  the 
length  of  denying  that  the  Crown  could,  in  the  absence  of  the 
provisions  of  the  Act  of  1861,  have  conferred  a  right  of  way  by  an 
express  act  of  dedication,  but  went  rather,  as  I  understood,  upon  the 
ground  that  the  theory  of  dedication  was  that  the  owner  had  tacitly 
acquiesced  in  acts  done  by  others,  and  that  such  acquiescence  could 

(7)  5  and  6  ViotoriA,  c.  36. 
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not  be  inferred  without  knowledge  or  means  of  knowledge,  and  that  18M 
the  Crown,  as  general  0¥mer  of  the  Crown  Lands  of  the  colony,  could  ZT 
not  be  supposed  to  have  knowledge  of  all  the  roads  and  tracks  which  v, 
the  public  might  use ;  which  argument  would  certainly  be  of  great  Walsh. 
practical  force  in  many  cases,  though  not  much  so  in  the  case  of  a 
road  so  definitely  used  as  in  this  case,  being  as  it  was,  between  town* 
ships ;  and  which  had  been  used  for  mail  trafSc.  I  concurred  with 
Mr.  Justice  Hargrave  as  to  his  directi<»i  at  the  trial,  upon  the 
gprounds  I  am  about  to  mention,  though  I  at  the  same  time 
acknowledged  that  the  questions  were  not  free  from  difficulty,  and 
that  I  could  not  at  the  instant  clear  my  mind  altogether  from  doubt. 
I  added  that  having  regard  to  the  importance  of  the  question,  from 
its  probable  application  to  many  like  roadways,  I  might  have 
preferred  that  judgment  should  be  reserved  for  consideration  and 
consultation,  were  it  not  that  our  time  was  too  fully  occupied, 
and  that  circumstances  had  rendered  consultations  between  the 
members  of  the  Bench  almost  impracticable.  I  then  stated  that  upon 
the  whole  I  was  of  opinion  that  the  direction  had  been  right,  and 
that  the  questions  were  properly  for  the  consideration  of  a  jury, 
although  it  might  be  feared  that  jurymen  would,  as  members  of  the 
public  on  whose  behalf  the  right  of  road  was  claimed,  fail  to 
constitute  an  impartial  tribunal.  The  question  having  thus  been 
properly  submitted  to  the  jury,  I  considered  that  there  had  been 
enough  evidence  to  warrant  their  verdict  in  every  aspect  of  the 
question.  As  regards  the  legal  objections  founded  upon  the  Acts  of 
1842  and  1861,  I  failed  to  see  sufficient  force  in  them.  That  of 
184S  related  only  to  alienations  of  land  in  fee  or  for  any  less  estate 
or  interest,  and  this  was  no  case  of  alienation,  and  that  of  1861  did 
not  appear  to  me  to  defeat  the  daim  to  a  right-of-way,  for  the 
reasons  that  it  regulated  only  the  active  acts  of  the  Crown,  and  did 
not  touch  the  question  of  matters  in  respect  of  which  the  Crown 
was  passive,  and  where  rights  were  claimed  by  reason  of  the  acts  of 
others  as  against  the  Crown.  I  observed  also  that  the  enactments 
were  prospective  only,  and  could  not  operate  to  bar  a  right  which 
was  already  inchoate,  and  had,  perhaps,  already  become  complete, 
before  that  Act  was  passed ;  nor  to  interpose  a  stoppage,  as  it  were, 
to  the  course  of  acquisition  by  v^er,  when  the  right  was  at  least 
inchoate  and  in  progress,  prior  to  and  at  the  time  of  the  enactment. 
I  considered  that  though  the  theory  of  dedication  was  what  its  name 
imports,  in  other  words,  that  it  is  voluntary  on  the  part  of  the  land- 
owner, yet  its  essence  in  the  case  of  a  dedication  presumed  or 
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1880.       inferred  from  long  user,  was  that  of  an  adverse  acquisition  of  right 
"T"  by  the  acts  of  others   against  his  will,  or  independently  of  any 

«.  consentient  mind  on  his  part.  And  I  held  that  the  Act  of  1861  only 
Walsh,  applied  to  voluntary  dedications  by  the  Crown,  and  did  not  preclude 
adverse  acquisitions  of  right  against  it,  as  in  this  case;  and  I 
thought  that  as  the  evidence  showed  a  definite  user  long  prior  to 
that  Act,  as  to  which  user  the  jury  was  entitled  to  judge,  the  right 
was  already  in  the  course  of  independent  acquisition,  and  could  not 
be  blocked  and  prevented  from  reaching  maturity  by  the  mere 
force  of  the  act,  and  without  an  express  withdrawal  of  apparent 
acquiescence,  and  some  obstruction,  on  the  part  of  the  Crown.  I 
remarked  that  an  analogy  might  be  afforded  by  considering  what 
would  be  the  operation  of  the  Statute  of  Limitations  under  cor- 
responding circumstances ;  and  that  it  appeared  to  me  impossible  to 
say  that  if  that  Statute  had  begun  to  run  against  the  Crown,  and 
had,  by  continuous  and  undisturbed  occupation,  reached  in  1880  the 
full  term  necessary  to  bar  the  Crown,  the  Act  of  1861  would  have 
stopped  the  running  of  the  Statute  by  defining  and  restricting  the 
modes  in  which  alone  the  Crown  should  be  permitted  to  alienate  its 
lands.  I  further  observed  that  his  Honor,  who  presided  at  the  trial, 
did  not  appear  to  have  been  asked  to  draw  the  attention  of  the  jury 
to  the  evidence  of  user  prior  to  1861,  as  distinguished  from  that  of 
its  subsequent  continuance;  and  that  it  appeared  to  me  not  only 
possible  that  they  might  have  been  satisfied  that  the  right  was  fully 
acquired  before  the  Act  of  1861  came  into  existence,  but  that  there 
was  evidence  on  which  they  might  have  been  so  far  justified  in 
coming  to  that  conclusion  that  the  Court  would  not  in  that  case  have 
been  warranted  in  disturbing  their  verdict* 

WiNBETEB,  J.  I  also,  though  with  some  doubt,  agree  that  the 
direction  was  correct.  In  my  opinion,  the  Acts  prior  to  1861 
do  not  affect  the  question.  Under  the  Crown  Lands  Alienation  Act 
of  1861  there  is  more  room  for  doubt.  That  Act  only  meant  to 
prevent  the  Crown  from  reserving  or  dedicating  Crown  Lands,  except 
in  accordance  with  the  provisions  of  that  Act.  The  question  then 
remained— Does  it  take  away  any  right  which  might  be  acquired  by 
the  public  by  user  7  It  is  hardly  necessary  to  decide  that  point  in 
the  present  case,  for,  there  is  evidence  of  continuous  user  by  the 
public  for  over  twenty  years,  prior  to  1861,  and  that  evidence  would 
support  the  verdict.  I  am  also  of  opinion  that  the  cases  cited  on 
behalf  of  the  Plaintiff  do  not  support  the  position  for  which  they  were 
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eiied^  and  that  it  must  be  taken  that  the  Crown  had  knowledge  of      1880. 
what  was  going  on  just  as  any  private  individual. 


TURNXR 
V, 

Rule  discharged  toiih  costs.         Walsh. 


Attorneys  for  the  VhintiS-^McOarthy,  Robertson  and  Fisher. 
Attorneys  for  the  Defendant — Ooonan,  Ryan  and  Dunn. 


CARTER  V,  COX  (1). 


1880. 


PraeUee — Costs — Ex  parte  Injunction — MtdkcX  Witnesses.  May, 

In  an  action  for  a  nuisance  Plaintiff  is  entitled,  on  succeeding  in  the  action, 
to  be  aUowed  on  taxation  his  costs  of  obtaining  ex  parte  an  interim  injunction  — 
Bzpenses  paid  to  medical  witnesses  resident  in  town  also  allowed. 

Action  for  damages  for  a  nuisance  created  by  Defendant  in 
depositing  offensive  matter  on  his  land  which  adjoined  the  Plaintiff's 
dwelling  house.  The  Plaintiff  obtained  a  verdict  with  substantial 
damages.  After  the  writ^  which^  in  the  usual  manner,  gave  notice  of 
an  injunction,  had  been  served  on  the  Defendant,  the  Plaintiff^  ex 
parte  obtained  an  intervm  injunction. 

On  the  taxing  of  the  bill  of  costs,  the  Prothonotary,  on  objection 
taken  by  the  Defendant,  disallowed  the  costs  of  obtaining  that 
injunction. 

On  behalf  of  the  Plaintiff  a  number  of  medical  men  gave  evidence 
to  prove  the  effect  the  nuisance,  so  created  by  the  Defendant,  had  on 
the  Plaintiff's  family  and  premises.  As  all  of  those  witnesses  resided 
in  towD^  the  sum  charged  for  their  attendance  (£18  18s.)  was 
objected  to  by  the  Defendant's  solicitor  but  allowed  by  the  Pro- 
thonotary. 

Cross  applications  for  a  review  of  Taxation. 

Mr.  Rolin  (solicitor)  appeared  for  the  Defendant,  Mr.  Fisher 
(solicitor)  (McCarthy^  Robertson  and  Fisher)  appeared  for  the 
Plaintiff. 

(1)  Before  Windeyer,  J.  m  chambers. 


96  CASES    AT    LAW.  [N.  8.  W.  E. 

1880.  WiNDETEBi  J.     I  am  of  opinion  that  the  Plaintiff  is  entitled  to  he 


Coz. 


^  allowed  the  costs  of  obtaining  the  interim  injunction  although  it  was 

y.  obtained  ex  parte.  Had  it  been  improperly  obtained^  or  in  an 
irregular  manner,  the  Defendant  might  have  moved  to  set  it  aside, 
but  he  took  no  steps  to  do  so,  and  while  it  existed  it  was  actually  a 
protection  and  advantage  to  him,  as  during  that  time  no  other  claim 
for  damages  could  be  maintained.  Further,  the  rules  of  practice 
provide  that  the  costs  of  all  interlocutory  motions  should,  unless 
otherwise  ordered,  abide  the  result.  On  that  ground  also  the  costs 
should  have  been  allowed. 

As  to  the  sum  charged  for  the  attendance  and  expenses  of  medical 
witnesses,  I  think  it  was  properly  allowed.  Attending  to  give 
evidence  in  such  cases,  or  in  fact  in  any  case,  would  most  probably 
entail  great  and  serious  loss  of  time  to  medical  men,  for  which  it  is 
only  just  and  right  that  some  allowance  should  be  made ;  the  mere 
accident  that  such  witnesses  happened  to  live  in  town  could  not 
make  them  the  less  entitled  to  a  fee  for  attendance  at  the  Court.  It 
might  be  that  a  doctor  of  eminence,  whose  professional  opinion 
would  be  of  weight,  might  have  the  greater  part  of  his  time  taken  up 
in  giving  evidence  in  law  Courts,  and  it  would  be  unjust  if  he  were  to 
receive  no  fee  for  such  a  serious  call  upon  his  time ;  it  would  be  also 
unjust  if  the  losing  side  should  not  have  to  re-imburse  the  winning 
side  the  expenses  incurred  in  procuring  such  necessary  evidence.  The 
application  made  on  behalf  of  the  Plaintiff  will  be  granted,  and  that 
made  on  behalf  of  the  Defendant  will  be  dismissed,  without  costs. 
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McGUINBSS  V.  THE  BANK  OF  NEW  SOUTH  WALES.  1880. 

CHERRY  AKD  OTHKBS,  CLAIMANTS.  Maireh  23 

Banker  and  Customer — Action  for  deposit — Claim  by  third  parties — Interpleader, 

The  Plaintiff  deposited  with  the  Defendants  a  sum  of  money  on  fixed  deposit 
for  six  months.  It  was  afterwards  claimed  hy  the  Claimants  as  Assignees  of  the 
Inaolyent  Estate  of  Plaintiff's  father,  but  no  notice  of  the  natore  of  the  claim  was 
giYon.  The  Plaintiff  presented  the  deposit  receipt  and  demanded  payment^  which 
was  refused.  She  then  commenced  an  action  against  the  Defendants  for  damages 
for  not  paying  the  deposit  receipt  and  for  money  lent. 

On  appeal  from  an  order  of  Windktxr,  J.  in  Chambers,  staying  proceedings  and 
ordexing  the  Plaintiff  and  the  Claimaints  to  interplead,  held  that  the  order  was 
lightly  made. 

This  was  an  appeal  from  an  order  of  Windeyer  J.  in  Chambers  on 
the  16th  of  September^  1879^  directing  the  Plaintiff  and  the 
Claimants  to  interplead,  and  staying  all  proceedings  in  the  action 
against  the  Bank. 

From  the  affidavits  it  appeared  that  the  Plaintiff  on  the  5th  of 

Angusty  1878,  lodged  with  the  Defendants  at  their  head  office  the 

sum  of  jE1,250  on  fixed  deposit  for  six  months.     On  the  14th  of 

August  following,  the  Defendants  received  a  telegram  from  Adelaide, 

from  the  solicitors  for  the  Claimants,  the  assignees  of  the  insolvent 

estate  of  Abraham  McGuiness,  the  father  of  the  Plaintiff,  claiming  the 

money  deposited  with  the  Defendants  as  belonging  to  the  insolvent 

estate^  and  stating  that  a  warrant  was  in  the  hands  of  the  Sydney 

police  for  the  arrest  of  the  Plaintiff  for  conspiring  with  others  to 

obtain  and  obtaining  by  false  pretences  certain  goods.     In  October, 

1878,  the  Plaintiff  was  arrested  in  Sydney  and  remanded  to  Adelaide, 

and  was  afterwards  convicted.     The  money  deposited  was  afterwards 

formally  claimed  by  the   Claimants,  but  the  notice  contained  no 

statement  of  the  nature  of  their  claim.     Some  time  after  the  deposit 

fell  due,  the  Plaintiff  presented  the  deposit  receipt  and  demanded 

payment,  which  the  Defendants  refused.     On  the  15th  August,  1879, 

the  action  was  commenced.     The  declaration  contained  a  count  for 

damages  for  not  paying  the  deposit  and  the  indebitatus  counts  for 

money  lent   and  money  received.     No   action  had  been  brought 

agamst  the  Bank  by  the  Claimants.     In  an  affidavit  made  by  the 

Plaintiff  she  denied  that  the  moneys  deposited  in  the  Bank  formed 

any  part  of  the  estate  of  Abraham  McGuiness,  and  alleged  that  the 

Defendants  were  indemnified  by  the  Claimants. 
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1880.  M.  H.  Stephen,  Q,0,  and  Pring  for  the  Plaintiff.    The  Defendants' 

"'  affidavits  are  insufficient  to  entitle  them  to  an  interpleader  order,  on 

V.  these  grounds : — 1.  That  the  Bank  of  New  South  Wales  could  not  in 

Bai^  N^  S.  (h^3  QggQ  ggl;  up  1^  jy^  fg^m  against  the  Plaintiff;    2.  That  the 

trustees  could  not  by  any  possibility  sue  the  Bank  to  recover  the 
money  deposited  by  the  Plaintiff;  and  8.  Because  the  nature  of 
the  Trustees'  claim  against  the  Bank  is  not  shewn  by  the  affidavit. 
This,  is  a  itery  different  case  from  Ta/imer  v.  The  Sm'opean  ^ank  (I) 
and  Beat  v.  Hcuyea  (2)v  [BeyneU  v.  Angel  {8}  and  Roberts  v.  Bell 
(4)  were  also  cited.] 

Davis  foi;  the  Defendants  and  0.  B.  Stephen  for  the  Claiinai^jbs 
were  not  called  upon. 

HaroBi^vb,  J;.  This  seems  to  me  a  very  simple  isaae.  The  rule 
I  always  acted  upon  for  fifteen  years  as  Chamber  Judge  was  that  all 
that  was  required  of  a  party  was  to  make  out  that  there  was  a  fair 
claim^  and  that  the  statement  of  the  claim  should  be  sufficient  to 
satisfy  the  judge.  It  is  not  at  all  necessary  for  the  person  making 
the  claim  to  expose  his  full  case. 

Sib  W.  Manning^  J.  I  am  of  the  same  opinion.  It  seems  to 
me  that  Mr.  Stephen  has  been  assuming  the  whole  matter  in  question^ 
when  he  says  that  the  Bank  cannot  set  up  now  that  the  trustees  can 
sue  the  Bank.  An  objection  also  has  been  made  that  the  affidavit  is 
not  sufficient  to  shew  the  nature  of  the  trustees'  claim.  I  cannot  see 
that  any  affidavit  at  all  is  necessary  under  the  Act.  All  that  the 
Interpleader  Act  requires  is  proof  **  that  such  Defendant  does  not 
claim  any  interest  in  the  subject  matter  of  the  suit^  but  that  the 
right  thereto  is  claimed  or  supposed  to  belong  to  some  third  party^ 
who  has  sued  or  is  expected  to  sue  for  the  same^  and  that  such 
Defendant  does  not  in  any  manner  collude  with  such  third  party.'' 
All  these  matters  have  been  proved.  It  is  not  necessary  for  the 
judge  to  call  on  the  parties  to  state  the  exact  nature  of  the  claim. 
Looking  at  aU  the  facts^  as  they  appear  on  the  affidavits^  I  think  there 
was  quite  enough  before  the  judge  to  enable  him — not  to  decide  the 
case — but  simply  to  allow  these  two  persons  to  sue  each  other  instead 
of  both  suing  the  Bank. 

WiNnEYEB^  J.     I  am  of  the  same  opinion. 

Rule  discharged. 
Attorneys  for  the  Plaintiff — McCarthy,  Robertson  and  Fisher, 
Attorneys  for  the  Defendants — Allen,  Bowden  and  Allen, 
Attorneys  for  the  Claimants — Oannon  and  McLaughlin, 

(1)  L.R.  1  Ex.  261.  (3)  32  L.J.Q.B.  14. 

(2)  1  H.  &  C.  718.  (4)  7  E.  &  B.  353. 


VOL.  L]  iUn    VI€T.  99 


[VTCE-ADMIRALTY.]  ^879. 


THE  OCEAN  QUEEN.  ^^^  ^• 

November  o. 
Woffes — NeeesnartM — F&refgn   Seaman  in  Foreign   Ship— Law  ^f  the  F/ag — 
Neeet^arie*  eitppSed  oui  qf  thejttlrigdietum —  Vice  Admiralty  Courts—  £6  and  £7  Vie,, 
c.  $4,  3.  10. 

The  Ptro'moTent  shipped  on  board  a  French  vessel  as  steward  and  providoie 
under  an  agi'eement  by  which  he  ^ras  to  receive  £6  a  Inonth  as  steward^  and  be 
paid  at  a  varying  scale  per  diem  for  each  of  the  passengers,  officers,  and  csrew  as 
providore.  The  libel  claimed  yrkgen  and  necessaries  supplied  boUi  Witiiin  and 
outside  tiie  jurisdiction. 

Htid  that  he  could  only  recover  ft>r  proviaioila  supplied  by  him  as  providore 
within  the  jurisdiction,  and  that  the  piqrments  to  be  made  to  him  as  providore 
could  not  be  considered  as  wages. 

The  responsive  allegation  stated  that  the  vessel  was  the  property  of  an  insolvent 
French  Company,  and  had  been  Ikent  to  Sydney  by  orders  of  the  Syndic  for  s^  ; 
tiiat  the  Promovent  was  a  Frendi  subject  and  shipped  in  the  French  Dominions, 
and  was  entered  on  the  articles,  and  that  by  the  law  of  France  the  wages  payable 
to  any  person  on  the  articles  of  a  French  ship  cannot  be  received  by  him  at  any 
port  outside  the  French  Dominions,  but  must  be  paid  to  the  Consul  tb  be  trans- 
mitted to  the  Ministry  bf  Marine  at  Paris,  in  oMer  that  certain  lawful  deductions 
may  be  made ;  and  that  according  to  the  law  of  France  no  creditor  of  an  insolvent 
company  can  pursue  any  remedy  against  its  property,  but  can  only  recover  his  debt 
by  suing  the  Syndic. 

Held  that  these  statements  did  not  amount  to  a  defence. 

Thib  was  a  suit  for  subtraction  of  wages  and  necessaries  supplied  by 
one  Charles  Million,  shipped  as  providore  and  steward  upon  the 
Steamship  ^*  The  Ocean  Queen.'' 

The  libel  stated  that  the  Promovent  shipped  at  Nouthea  as  pf  bvidore 
and  steward  at  the  wages  of  £6  per  month  as  steward,  atid  at  a 
varying  scale  per  diem  for  each  df  th^  passfengers^  offltetsj  and  crew 
as  provided ;  that  he  duly  earhed  his  wa^es  and  duly  supplied  the 
provisions  for  the  passengers  during  the  voyage  to  Sydney,  and  to  the 
officers  and  crew  during  the  voyage  and  during  the  stay  in  Sydntfy, 
and  that  the  same  were  necessaries  for  the  serriees  of  the  ship.  The 
Promovent  claimed  i£l42  ISi  7d.  for  necessaries  suppliedj  and  £1% 
for  wages. 

Objection  was  taken  to  the  admission  of  the  libel  to  pr6of  imismufeh 
as  a  daim  was  made  in  respect  of  necessaries  supplied  outside  the 
jurisdiction  of  the  Court,  and  a  motion  was  now  made  on  behalf  of 
the  Respondent  (the  master  of  the  vessel)  to  reform  the  libel,  so  far 
as  any  such  claim  was  concerned. 
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1879.  Knox  for  the  RespondeBt  in  support  of  the  motion.     This  Court 

~  is  only  authorised    under  the  Vice  Admiralty  Court  Act  of  1863 

Xhs  Ocean  .  . 

QuESN.      (^3  and  27  Vic.^  c.  24^  s.  10),  to  entertain  claims  for  necessaries 

when  they  are  supplied  '^in  the  possession  in  which  the  Court  is 

established/' 

0.  /.  Manning  for  the  Fromovent.    Here  the  supply  of  necessaries 

was  a  proof  of  the  Promovent's  duties  as  steward  and  providore^  and 

the  remuneration  for  them  was  part  of  his  wages.     It  is  a  very  hard 

case  upon  him  if  he  cannot  recover  such  a  claim. 

C.  A.  V. 

WiNDETEB^  D.  J.  C.  It  is  clear  from  the  case  of  The  Oomteese 
de  Forgeville  (1)  and  The  N.  B.  Oospatrick  (2)  that  provisions  are 
necessaries ;  and  the  only  question  is  whether^  because  they  have  been 
supplied  by  the  Fromovent  as  providore  under  the  agreement  set  out 
in  the  libel^  the  case  cannot  be  considered  as  one  of  wages.  I  am  of 
opinion  that  it  cannot.  The  Fromovent  was  not  only  providore^  but 
he  was  steward^  and  in  such  capacity  entitled  to  be  paid  wages  at  so 
much  per  month.  In  his  capacity  as  providore  he  must  be  looked 
upon  as  a  contractor  who  supplies  a  certain  quantity  of  necessaries^ 
for  which^  instead  of  being  paid  for  each  article^  he  is  to  take  his 
payment  at  so  much  a  head^  the  mode  of  payment  not  altering  the 
real  character  of  the  contract.  I  am  of  opinion  that  the  case  must  be 
treated  as  one  of  necessaries  and  the  libel  be  reformed  accordingly. 

Idbel  ordered  to  be  reformed  by  striking  out 
the  clavms  for  necessaries  supplied  out  of 
the  jurisdiction. 

The  first  three  paragraphs  of  the  responsive  allegation  were  as 
follows : — 

1.  The  said  steamship  is  a  French  vessel^  and  is  the  property  of  a 
certain  insolvent  French  Company  called  the  Soci6t6  Foncidre  Cal£- 
donienne^  lately  carrying  on  business  within  the  dominions  of  the 
French  Kepublic,  and  duly  adjudged  insolvent  by  a  judgment  of  the 
Tribunal  de  Commerce  of  the  Department  of  the  Seine  sitting  at 
Paris  within  the  dominions  aforesaid,  and  having  jurisdiction  in  that 
behalf,  and  the  said  steamship  has  been  sent  to  the  Fort  of  Sydney 
by  the  orders  of  the  Syndic  of  the  said  Insolvent  Estate,  duly 
appointed  by  and  acting  under  the  sole  judgment  of  the  said 
Tribunal  de  Commerce,  and  having  by  the  law  of  France  power  to 

(1)  LuBh.  332.  (2)  Swa.  334. 
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seQ  the  said  steamship  as  part  of  the  assets  of  the  i^iA  Insolvent       1879. 

Estate  for  the  benefit  of  the  creditors  thereof;  and  the  keiq^ndent  is         cksl^ 

empowered  under  letters  of  attorney  from  the  substitute  ^^.the  said     Quxbn. 

Syndic  to  seU  the  said  steamship^    and    is    directed  to 'pay  the 

proceeds  thereof  to  the  French  Consul  at  Sydney  aforesaid  as  such 

consul :  and  this  was  and  is.  &c. 

^   -•  - 
2.  That  Claude  Million,  party  to  this  cause,  is  a  French  subject, ;: 

and  was  on  the  1st  day  of  May,  1879,  duly  shipped  and  hired  to'  .  ^ 

serve  as  providore  and  steward  on  board  the  said  steamship  at 

Noumea,  in  the  dominions  of  the  French  Republic,  on  her  then 

intended  voyage  from  Noumea  to  Sydney,  at  the  wages  of  150  francs 

or  £6  per  month ;  and  accordingly  on  the  said  first  day  of  May  the 

said  Claude  Million  was  duly  entered  on  the  role  or  articles  required 

by  the  law  of  France  to  be  entered  into  by  the  persons  serving  on 

board  French  vessels ;  and  that,  according  to  the  law  of  France,  the 

wages  due  to  any  seaman  or  other  person  serving  on  board  any 

French  ship  or  vessel  in  any  capacity  whatever,  and  inscribed  upon 

the  role  or  articles  of  such  ship  or  vessel,  cannot  be  received  by  him 

or  paid  into  his  own  hands  at  any  port  out  of  the  French  dominions^ 

but  must  be  paid  to  the  French  Consul  at  such  port,  to  be  by  him 

transmitted  to  the  office  of  the  Minister  of  Marine  at  Paris  aforesaid; 

and  before  any  sums  can  be  paid  to  any  such  seaman  as  or  by  way  of 

wages,  certain  deductions  are  authorised  and  by  law  required  to  be 

made ;  and  this  was  and  is,  &c. 

8.  That  according  to  the  law  of  France  in  that  behalf,  no  action 
can  be  brought  against  any  Insolvent  Company  upon  the  date  of  the 
judgment  declaring  the  same  insolvent ;  nor  can  any  creditor  pursue 
any  remedy  after  that  date  against  the  property  of  such  Insolvent 
Company ;  but  he  can  only  recover  his  debt  by  an  action  against  the 
duly  appointed  Syndic,  and  this  was  and  is,  &c. 

Objection  was  taken  by  the  Promovent  to  the  admission  to  proof  of 
the  1st,  2nd,  and  8rd  articles  of  the  respective  allegation,  and  the 
motion  was  now  made  that  they  should  be  expunged. 

0,  J.  Manning  in  support  of  the  motion.  The  10th  section  of  the 
Vice  Admiralty  Courts  Act  1868  (26  and  27  Vic,  c.  24)  gives  juris- 
diction to  this  Court  in  the  case  of  foreign  ships.  The  insolvency  of 
the  owner  of  a  ship  does  not  prevent  this  proceeding,  which  is  a  pro- 
ceeding in  rem  against  her.  The  Macgregor  Heselton's  Claim  (8) 
shews  that  even  where  the  claim  is  against  former  charterers  only, 
the  claimants  can  proceed  against  the  vessel  in  the  hands  of  the 

(3)  U  S.C.R.  107. 
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1879.       owners.  ;13^  j&nd  paragraph  of  the  responsive  allegation  is  inappli- 
Th«  OcBAiT  ^^^^^  ^'^!^  Promovent  was  engaged  to  bring  the  ship  here  to  be  dealt 
QuuN.      with.'*  ..*' 

'.Knox  contra.  The  three  paragraphs  are  to  be  taken  together. 
fJlielSrst  does  not  in  itself  amount  to  a  defence^  but  is  introductory, 
•*  stating  the  ownership  and  the  j9ag  of  the  ship.  The  second  paragraph 
•  .  'js  that  on  which  we  mainly  rely.  In  Roscoe^s  Admiralty  Law  and 
'\  '•'  Practice  (4)  it  is  stated  that  ''if  a  seaman  on  a  foreign  ship  is  a 
plaintiff,  it  is  a  good  defence  that  under  the  terms  of  his  contract  of 
service  he  is  debarred  from  recovering  his  wages  by  the  law  of  the 
country  where  the  contract  was  made,  or  of  the  flag  under  which  he 
sails/'  This  is  the  effect  of  the  decision  in  The  Nina  (5).  In  The 
Octavie  (6)  it  was  decided  that,  though  the  Court  had  jurisdiction 
over  a  cause  of  wages  in  the  case  of  a  foreign  ship,  it  would  not 
exercise  its  jurisdiction,  but  would  leave  the  parties  to  their  remedy  in 
the  courts  of  their  own  country.  Lloyd  v.  Guibert  (7)  shews  that 
that  the  contract  in  this  case  should  be  construed  according  to  and 
subject  to  the  incidents  imposed  by  the  law  of  the  flag.  The  master's 
authority  to  contract  is  limited  by  that  law.  The  third  paragraph 
states  that  a  creditor  cannot  by  the  law  of  France  pursue  any  remedy 
against  the  property  of  insolvents  but  must  sue  the  Syndic.  The 
Promovent  being  a  French  subject,  and  having  made  the  contract  in 
Prance,  and  being  on  board  a  French  vessel,  must  be  taken  to  have 
made  his  contract  subject  to  these  provisions  of  the  law  of  France. 

Manning  in  reply.    The  Nina  is  in  our  favour.     It  shews  that  the 

Court  has  jurisdiction  to  deal  with  a  suit  by  a  foreign  seaman 

against  a  foreign  ship.     It  merely  decides  that  the  judge  has  power 

if  he  likes  to  stay  proceedings  if  the  Foreign  Consul  intervenes.     As 

to  the  other  point,  it  can  make  no  possible  difference  in  whom  the 

property  in  the  ship  is  vested.     If  the  owners  were  being  sued,  the 

objection  that  we  ought  to  sue  the  Syndic  might  be  good,  but  here 

we  have  nothing  to  do  with  the  parties  at  all. 

C.  A.  V. 

WiNDEYER,  Deputy  Judge  Commissary.  I  am  of  opinion  that 
the  second  paragraph  of  the  responsive  allegation  must  be  struck 
out,  as  it  contains  no  answer  to  the  Promovent's  claim,  and  as  it  is 
immaterial  to   the   question   in   dispute  between   the   parties;   the 

(4)  p.  44  ;  ed.  1878.  (7)  33  L.J.    Q.B.  248 ;   af&rmed  on 

(5)  L.R.  2  P.O.  38.  appeal  L.R.  1  Q.B.  115. 

(6)  33  L.J.  Adm.  115. 
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contest  between  them  not  being  as  to  the  ri^t  of  the  Promovent  to       1879. 
be  paid  in  Sydney,  but  to  be  paid  at  all.     I  further  think  that,  this  ^     ommT 
being  a  proceeding  in  rem,  it  is  immaterial  in  whom  the  property  in     Quebn. 
the  ship  is  vested. 

First  three  paragraphs  of  the  responsive 
allegation  to  be  expunged. 

Proctor  for  the  Promovent — Machinlay. 
Proctors  for  the  Eespondent— *^or^<m  and  Smith. 


MACKENZIE  r.  THE  UNION  FIRE  AND  MARINE  INSURANCE 

COMPANY  OF  NEW  ZEALAND. 


1880. 


Master  amd  Servant — Hiring  for  a  year—Service  cifter  a  year — Notice  of  terminatian*     March  4 

Where  a  document  appointing  the  Plaintiff  agent  for  the  Defendants  contained 
the  following  passage:-  "Remuneration  allowed  by  the  Company  is  a  nominal 
aalazy  of  one  shilling  per  annum,  payable  in  advance,  and  conmiission  as  dealt 
with  in  separate  circular." 

SeJd  that  this  constituted  an  employment  from  year  to  year,  and  that  if  the 
seiTice  extended  OTor  the  first  year,  notice  of  its  termination  must  expire  at  the 
end  of  a  succeeding  year. 

AcnoN  for  wrongful  dismissal.  The  declaration  contained  two 
counts,  the  first  alleging  that  the  Defendants  promised  to  retain  the 
Plaintiff  in  their  service  in  the  capacity  of  agent  **  from  year  to  year 
from  the  1st  day  of  January  to  the  31st  day  of  December  in  each 
year.''  The  second  count  alleged  an  agreement  to  employ  the 
Plaintiff  ''  until  the  expiration  of  a  reasonable  notice  to  be  given  by 
the  Pkintiff  or  the  Defendants  to  the  other  of  tbem  to  determine  the 
said  service," 

Among  other  pleas  the  Defendants  pleaded  non  assumpsit. 

At  the  trial  before  Faucett,  J.  and  a  jury  at  the  February  sittings, 
the  following  evidence  of  the  contract  was  given  : — 

On  the  2nd  of  January,  1878,  the  Plaintiff  received  a  telegram 
from  the  General  Manager  of  the  Defendants  in  the  following 
terms: — "Willing  to  appoint  you  agent  of  the  Union,  Sydney. 
Allow  7 J  on  net  premiums  and  5  per  cent,  on  net  profits.     Reply. 
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1880.       Have  appointed  Melbourne  agent.''    This  offer  was  accepted  by  the 

~  Plaintiff.     He  afterwards  received  a  letter  of  instructions  and  a 

ff,         formal    appointment.      The    letter    of   instructions    contained  the 

?!r^C*OT   ^^'^^^^^8  clause: — "Remuneration   allowed  by  the  company  is  a 

Niw  ZxiiiAMD.  nominal  salary  of  one  shilling  per  annum  payable  in  advance^  and 

commission   as  dealt  with  in   separate  circular."     There  was  no 

reference  in  any  of  the  documents  relating  to  Plaintiff's  appointment 

to  the  time  for  which  he  was  appointed. 

Faucett  J.  ruled  that  the  agreement  stated  in  the  first  count  was 
made  out^  and  that  the  Plaintiff's  engagement  being  allowed  to  go  on 
after  the  first  year  became  an  engagement  from  year  to  year^  and 
that  a  notice  should  have  been  given  terminating  with  the  end  of  the 
year.    The  jury  found  a  verdict  for  the  Plaintiff  with  £230  damages. 

Pilcher  now  moved  for  a  rule  nisi  for  a  new  trial  on  the  ground  of 
misdirection.  Such  a  contract  as  his  Honor  construed  this  to  be 
was  never  heard  of  outside  the  law  of  landlord  and  tenant.  It  is 
only  in  the  case  of  leasing  a  house  that  a  notice  expiring  at  the  end 
of  the  year  must  be  given.  It  is  not  the  law  that  a  servant  hired  for 
a  year  becomes  entitled  to  be  retained  from  year  to  year  if  kept  in  the 
service  longer  than  the  first  year.  No  case  can  be  found  either  here 
or  in  England  in  which  such  a  principle  has  been  laid  down. 

Habobate^  J.  I  am  clearly  of  opinion  that  his  Honor  properly 
construed  the  agreement. 

Faucett^  J.  I  am  entirely  of  the  same  opinion.  If  there  were 
any  doubt  at  all  I  would  grant  the  rule.  The  terms  of  the  document 
put  in  evidence  are  perfectly  clear.  Arguments  have  been  used  here 
which  are  quite  novel,  and  have  been  accompanied  by  statements  of 
the  law  which  we  are  not  accustomed  to  hear. 

WiNBEYEB^  J.  I  am  of  the  same  opinion.  I  do  not  see  how  it  is 
possible  to  doubt  the  correctness  of  his  Honor's  ruling. 

Rule  refused^. 
Attorneys  for  the  Defendants — Spain,  Sly  and  Salwey. 
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HT7N6ERF0BD  v,   DAVBNPOKT  and  another.  1880. 


PHtjf  Caundl  Appeal—Seewntif^Piywers  qf  the  Proihonotarp—Eighi  io  eroU- 

examine  Sureties — Practhe, 

Leave  was  given  in  this  case  to  the  Defendant  to  appeal  to  the  Privy  Council  on 
paying  the  Plaintiff's  damages  and  costs,  the  Plaintiff  to  give  security  to  the 
approval  of  the  Prothonotary.  The  proposed  sureties  filed  affidavits  of  justifi- 
cation which  did  not  state  where  their  real  property  was  situated.  Objection 
was  taken  to  the  sufficiency  of  these  affidavitii,  but  no  affidavits  were  filed 
disputing  the  position  of  the  sureties.  The  Defendant's  attorney  applied  to  the 
Ptothonotary  to  require  the  sureties  to  attend  for  the  purpose  of  being  cross- 
escamined  on  their  affidavits.    The  Prothonotary  refused  the  application. 

Under  the  circumstances  a  rule  calling  on  the  Prothonotary  to  shew  cause  why 
he  should  not  require  the  sureties  to  attend  before  him  to  be  cross-examined  nr&b 
discharged  with  costs. 

Semble  (per  Faugbtt  and  Wikdktsr,  J.J.)  that  the  Prothonotary  should 
require  more  specific  statements  in  the  affidavits  of  justification. 

Motion  to  make  absolute  a  mle  calling  upon  the  Plaintiff  and 
the  Prothonotary  to  shew  cause  why  an  order  ahould  not  be  made 
directing  the  Prothonotary  to  require  the  sureties  proposed  by  the 
Plaintiff  for  the  repayment  of  the  amount  of  the  verdict  (£10^000)  in 
this  action,  in  the  event  of  the  decision  of  the  Privy  Council  being 
against  the  Plaintiff,  to  attend  before  him  for  the  purpose  of  enabling 
the  Defendants  or  their  attorneys  to  cross-examine  such  sureties 
upon  their  respective  affidavits  of  justification. 

From  the  a£Bdavits  it  appeared  that  in  March,  1879,  the  Plaintiff 
obtained  a  verdict  against  the  Defendant  for  £10,000.  An  appli* 
cation  for  a  new  trial  was  made  and  refused.  In  November,  1879, 
the  Defendants  obtained  leave  to  appeal  to  the  Privy  Council  from  the 
rule  refusing  the  new  trial,  leave  being  given  to  the  Plaintiff  to  carry 
his  judgment  into  execution,  upon  giving  good  and  sufficient  security 
to  abide  by  any  order  which  the  Privy  Council  should  make.  The 
Prothonotary  required  the  Plaintiff  to  give  a  bond  for  £15,000  with 
two  sureties.  The  Plaintiff  proposed  two  sureties,  one  of  whom  was 
the  general  manager  of  the  Bank  of  New  South  Wales.  The 
Defendant's  attorney  took  exception  to  him  on  the  ground  that  as 
manager  of  the  Bank  he  was  obliged  to  enter  into  innumerable 
bonds  and  other  personal  obligations  on  behalf  of  the  Bank.  The 
Prothonotary  then  required  the  proposed  sureties  to  justify,  which 
they  did,  but  the  affidavits  of  justification  did  not  state  the  nature  of 


March  10. 
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1880.       the  property  of  the  sureties^  nor  where  the  real  property  which  they 

"I  owned  was  situated.     Exception  was  taken  to  the  sufficiency  of  these 

V,         affidavits^  but  no  affidavits  unpugnmg  the  statements  in  them  were 

Davbnpoet.  fiigj  |jy  tjjg   Defendants.    The  Defendants'   attorney  applied  for 

leave  to  cross-examine  the  sureties  upon  their  affidavits^  but  the 
Frothonotary  refused  to  grant  the  application^  on  the  ground  that  he 
was  satisfied  with  the  sufficiency  of  the  sureties,  and  that  no  affidavits 
had  been  filed  by  the  Defendants.  The  Frothonotary  then  approved 
of  the  sureties  and  settled  the  bond. 

M.  E.  Stephen^  Q.0,,  and  Knox  in  support  of  the  rule.  The 
proper  form  of  an  affidavit  of  justification  was  not  followed.  It  is 
not  Sufficient  to  state  that  the  surety  has  property  to  a  certain  amount^ 
but  the  nature  of  the  property  must  be  stated;  there  must  be 
something  to  afford  the  other  party  the  opportunity  of  making 
inquiry  as  to  the  position  of  the  surety.  Cooper^ s  Bail  (1) 
Anowyrrums  (2)  and  Hodgson  v.  Oooper  (8)  shew  that  it  is  necessary 
to  specify  where  the  property  is.  The  form  of  an  affidavit  by  bail 
given  in  the  Supreme  Oourt  Practice  (4)  contains  the  following 
declaration: — ''And  I  further  declare  that  such  property  consists  partly 
of  a  freehold  {or  leasehold)  farm  of  acres  at  {describe  where)  and 

partly  of  furniture  in  my  said  residence  and  partly  of  stock-in-trade 
{or  sheep  and  cattle)  in  my  business  of  a  {mercha/nt,  fanner,  ^c.) 
and  partly  of  (inserting  any  other  particulars,  such  as  moneys  lent 
or  bank  stock,  etc.'')  Surely  less  detail  wiU  not  be  required  in  actions 
where  the  amount  at  stake  must  exceed  in  every  case  iESOO,  than 
where  only  £80  or  £40  are  sued  for.  In  the  analogous  proceeding 
of  accepting  bail,  the  bail  may  be  asked  questions  :  Ohitty,  Practice 
(5).  In  the  case  of  Robey  v.  The  Oriental  Bank  (6)  Fattcett  J, 
expressed  the  opinion  that  the  Frothonotary  had  the  power  to  order 
the  sureties  to  attend  to  be  cross-examined  and  that  in  some  cases  he 
ought  to  erercise  it.  If  there  ever  was  a  case,  this  is  one,  where  the 
amount  in  question  is  £10,000. 

Barley,  Q.O.,  and  0.  B.  Stephen  for  the  Flaintiff  shew  cause. 
Here  it  is  doubtful  whether  the  Court  can  entertain  this  motion  at 
all.  The  power  to  approve  of  the  security  has  been  delegated  by 
the  Court  to  the  Frothonotary,  and  he  is  for  that  purpose  the 
Court.      It  is  quite  possible  that   the  Frothonotary  might  require 

(1)  3  Dowl.  692.  (4)    p.  127. 

(2)  1  Dowl.  159.  (5)    p.  849. 

(3)  2  C,  M.,  &  R.  44.  (6)    In  Chamben,  May  23  1879. 
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persons  anknown  to  him  to  give  further  information  about  their       1880. 
means,  but  he  is  certainly  entitled  to  say  "  I  know  of  my  own  know-  ~; 
ledge  that  the  proposed  surety  is  worth  mcHre  than  the  amount  of  the         v. 
bond/*    The  Prothonotary  is  not  bound  by  any  rules  in  these  matters.  J^^vwiport. 
He  is  simply  to  be  satisfied  of  the  sufficiency  of  the  sureties^  and  he 
is  not  compelled  to  undertake  a  judicial  investigation.     But  in  this 
case  it  is  quite  dear  that  the  application  is  made  for  the  simple 
purpose  of  delay.     It  is  now  a  year  since  the  verdict  was  returned^ 
and  the  Plaintiff  has  not  yet  been  paid  his  damages  or  costs.      There 
can  be  no  question  about  the  sufficiency  of  the  particular  sureties  :  no 
affidavits    were    filed    before    the    Prothonotary    impugning    their 
sufficiency^  nor  do  the  Defendants  even  now  attempt  to  file  such 
affidavits.  The  effect  of  allowing  parties^  without  raising  any  doubt  about 
the  validity  of  the  sureties^  to  cross-examine  them  would  be  to  prevent 
men  of  substance  and  position  from  coming  forward  as   sureties; 
they  would  not  submit  themselves  to  cross-examination  as  to  the 
state  of  their  affairs.     Under  such  a  system  it  would  be  quite  im- 
possible in  actions  where  large  amounts  are  at  stake  to  obtain  the 
necessary  security. 

Stephen  Q.  0.  in  reply.  It  is  said  that  the  Prothonotary  may 
bring  in  his  personal  knowledge  of  the  sureties'  position.  It  would 
be  just  as  improper  in  his  case  as  it  would  be  in  a  Judge  of  this  Court. 
In  approving  of  the  security  he  is  exercising  judicial  functions. 

HabobatBj  J.  I  have  no  doubt  whatever  in  this  case.  There  are 
two  branches  of  the  administration  of  justice  which  ought  always  to 
be  kept  carefully  distinguished.  There  is  the  judicial  part  which  we 
administer  on  the  bench^  and  there  is  the  ministerial  duty  of  carrying 
on  the  details  of  the  different  branches  of  the  Court  in  the  office  of 
the  Court.  Mr.  Stephen  has  entirely  confused  these  two  portions. 
We  judges  do  all  our  work  in  open  Court,  subject  to  certain  fixed 
principles  applicable  to  that  only.  The  Prothonotary  is  allowed  by 
the  Court  to  look  after  all  the  details  of  these  securities,  and,  seeing 
the  nature  of  his  appointment,  we  entrust  him  as  a  fit  and  proper 
person  with  all  these  matters  to  carry  out  in  a  practical  way.  Are 
we  to  throw  all  these  distinctions  between  the  judicial  and  the 
ministerial  branches  of  the  Supreme  Court  to  the  winds,  and  upset 
the  whole  manner  of  doing  business  in  the  Prothonotary's  office  T  Are 
we  to  allow  the  Prothonotary  to  be  tripped  up  all  the  times  that 
someone  thinks  he  is  acting  irregularly  7  On  the  contrary,  we  should 
sapport  him,  especially  in  a  case  like  this  where  no  merits  are  shown. 
If  Mr.  Stephen^s  contention  were  allowed,  we  should  wan^  half-a- 
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i^.       dosen  protlionotaries  to  do  the  work.   I  quite  concur  in  tie  judgmeiii 
„  of  Mr.  Justice  Faucett  in  Bobey  v.  The  Oriental  Bank,  and  follow 

V.         his  judgment  in  that  case  in  deciding  against  this  application. 

Faucett^  J.  I  am  of  the  same  opinion.  At  the  same  time  I 
should  have  been  better  pleased  if  the  a£Bdavit  of  the  sureties  had 
been  a  little  fuller.  But  the  demand  of  the  Defendant  was  not  one 
which  the  Prothonotary  was  bound  to  grant.  His  advisers  went  on 
a  strict  rule  of  law  which  they  conceived  to  be  in  their  favour, 
claiming  the  absolute  right  to  cross-examine  the  sureties — a  right 
which  I  deny.  The  Prothonotary  had  full  power  to  require  the 
sureties  to  attend  before  him^  or  to  allow  affidavits  to  be  filed  in 
answer  to  the  affidavits  of  justification.  If  the  sureties  did  not 
attend  to  be  cross-examined  when  so  required^  he  had  full  power  to 
reject  them.  But  here  the  Defendant  relied  upon  what  he  conceived 
to  be  his  abstract  right  to  cross-examine  the  surety  in  any  case^  and 
filed  no  affidavit  questioning  the  statements  of  the  sureties  until  the 
Prothonotary  had  decided  against  him.  Does  not  this  shew  that  thia 
question  has  been  raised  for  the  purpose  of  delay?  This  solitary 
proceeding  of  getting  sureties  has  taken  from  November  last.  No 
doubt  it  is  a  matter  of  great  importance  whether  the  sureties  in  these 
matters  are  sufficient.  I  think  it  would  be  better  to  require,  and  I 
think  the  Prothonotary  ought  to  require  more  specific  statements  by 
the  sureties  as  to  the  nature  of  their  property  in  their  affidavits ;  bat 
under  the  circumstances  of  this  case  we  are  not  called  upon  to  set 
aside  the  Prothonotary's  decision.  Not  the  slightest  evidence  was 
given  before  the  Prothonotary  or  has  now  been  produced  to  shew  that 
the  gentlemen  proposed  as  sureties  are  insufficient. 

WiNDEYEB^  J.  At  one  time  during  the  argument  I  was  inclined 
to  think  that  the  application  ought  to  be  granted,  as  it  would 
undoubtedly  have  been  more  satisfactory  if  the  Prothonotary  had 
required  more  specific  statements  in  the  affidavits  than  those  on 
which  he  acted.  It  would  also  have  been  more  satisfactory  when 
doubts  were  expressed  as  to  the  sufficiency  of  the  sureties,  though  he 
was  right  in  holding  that  he  was  not  bound  to  order  the  sureties  to 
attend  to  be  cross-examined,  if  he  had  allowed  the  Defendants  to  file 
affidavits  in  answer  to  the  sureties'  affidavits.  I  cannot  think  anyone 
of  ourselves  would  have  acted  in  the  same  manner.  And  if  the 
Defendants  had  in  the  first  instance  asked  to  file  affidavits  in  answer, 
I  might  have  thought  it  desirable  to  send  the  matter  back  to  the 
Prothonotary.  But  they  shewed  no  desire  to  file  affidavits  in  the 
first  instance,  or  until   the    Prothonotary    had    virtually   decided 
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against  them.     It  certainly  is  desirable  that  parties  should  have  the       1880. 

opportunity  of  testing  the  statements  of  the  sureties  with  regard  to 

their  property.     I  agree  entirely  with  Mr.  Stephen's  argument^  that         ,,, 

it  cannot  be  tolerated^  that  the  Prothonotary  should  accept  these  Davknpoet. 

sureties  in  an  arbitrary  way.     If  the  Defendants  had  even  now  come 

with  an  affidavit  distinctly  challenging  the  sufficiency  of  the  sureties^ 

I  would  have  been  inclined  to  grant  this  application.     I  also  think 

that  the  Prothonotary  cannot^  any  more  than  one  of  ourselves^  know 

anything  judicially  about  the  means  of  sureties  who  come  before  him. 

Under  all  the  circumstances  I  agree  with  the  other  members  of  the 

Courtj  that  this  application  should  be  refused. 

Rule  discha/rged  with  costs. 

Attorneys  for  the  Plaintiff — Deane  and  Deane. 

Attorneys  for  the  Defendants — Lyons,  Oreagh  and  Williams. 
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_^  THE  QUEEN  v.   DAVIS. 

I  Bigamy — Proof  <\f  Marr'uuje  in  Queensland — Certificate. 

To  prove  a  marriAge  in  Qneeiuland,  a  copy  of  the  marriage  certificate  under  the 
hand  of  the  Regiatrar-Gteneral  was,  on  proof  of  hia  aignatare,  admitted. 

This  was  a  special  case  reserved  for  the  opinion  of  the  Court  by 
Mr.  District  Court  Judge  Meymott,  chairman  of  Quarter  Sessions  at 
Tenterfield. 

The  Prisoner  was  convicted  on  a  charge  of  bigamy. 

The  material  parts  of  the  evidence  were  as  follow : — 

Oeorge  Wells,  sergeant  of  police :  The  Prisoner  admitted  that  he 
had  been  married  to  hia  first  wife  in  Queensland,  though  he  alleged 
that  he  was  at  the  time  of  his  marriage  in  a  state  of  intoxication ;  the 
first  wife  had  taken  proceedings  in  the  Police  Court  against  the 
Prisoner,  who  had  been  ordered  to  pay  a  weekly  sum  to  her  as 
inaintenance. 

William  Laird  and  William  Forbes  also  proved  admissions  made 
by  the  Prisoner  as  to  his  marriage  with  his  first  wife. 

William  Henry  Henderson,  a  warder  in  Tenterfield  Gaol,  proved 
admissions  to  the  like  effect  made  by  the  Prisoner  after  receiving  the 
lisual  caution, 
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Alexander  McPhee  knew  Prisoner  and  his  first  wife  when  they       1880. 
were  living  as  man  and  wife  in  Queensland^  and  keeping  an  accom-       T 

modation  honse^  at  which  witness  lived  for  some  time.  v. 

Davis. 
Nathan  Svmmonds,   an    attorney    at   Tenterfield^    deposed : — I 

produce  the  Queensland  Marriage  Act,  28  Vic,  No.  15.     I  make  a 

study  of  the  Queensland  laws.      (Act  received  in  evidence  after 

objection  raised  by  Prisoner's  counsel.)     I  saw  the  Police  Magistrate 

at  Stanthorpe   (in  Queensland).     I  went  to  the  police  o£Bce  with 

him.     I  examined  the  statutes  and  found   that   the  Act,  28  Vic, 

No.  15,  is  the  law  in  Queensland,  and  is  unrepealed.     (Read  ss.  22 

and  24.) 

Creorge  WeUs  (recalled)  produced  a  certified  copy  of  the  certificate 
of  the  first  marriage  which  he  had  received  from  the  Registrar- 
General  of  Queensland. 

Edward  Oarr,  banker,  identified  the  signature  of  the  Registrar- 
Gteneral. 

Emanuel  Da/oid  Smith  was  present  at  the  Prisoner's  second 
marriage  at  St.  Peter's,  Newtown,  near  Sydney,  and  identified  the 
parties— the  prisoner  and  Martha  Christina  Neilson. 

Martha  Christina  Neilson  (the  second  wife)  proved  the  marriage. 
Before  marriage  the  prisoner  had  told  her  that  he  had  been  married 
before,  but  that  he  believed  his  first  wife  was  dead.  The  Prisoner's 
father  told  witness  the  first  wife  was  dead. 

After  the  jury  had  retired,  at  the  request  of  Mr.  Dillon,  the 
counsel  for  the  prisoner,  the  following  points  were  reserved : — 

(1)  That  the  Marriage  Law  of  Queensland,  where  the  first  marriage 
was  alleged  to  have  taken  place,  was  not  legally  proved,  inasmuch  as 
the  person  called  to  prove  it  was  not  peHttis  virtute  officii,  or  virtute 
professionis,  nor  was  a  document  produced  purporting  to  contain 
that  law  of  any  validity  as  was  not  proved  to  have  been  properly 
examined  with  any  authentic  original. 

(2)  That  there  was  no  proof  of  the  seal  of  the  Registrar-General's 
office,  and  consequently  the  certificate  of  marriage  from  that  office 
should  not  have  been  admitted  in  evidence. 

(3)  That  in  point  of  law  there  was  no  evidence  to  go  to  the  jury, 
that  any  first  wife  was  living  at  the  time  of  prisoner's  second  marriage, 
as  there  was  no  proof  that  the  person  named  Catherine  Griiber, 
mentioned  in  the  evidence,  was  the  same  person  to  whom  the 
Pnaoner  was  said  to  have  beep  married  in  Queensland.  — 
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1880.  (4)  That  evidence  was  improperly  admitted  of  statements  made  by 

the  first  wife. 
Reo. 

Dims  milon  appeared  for  the  prisoner.     It  was  necessary  for  the  Crown 

to  prove  the  Marriage  Law  of  Queensland,  and  that  was  not  properly 

proved.    The  vpae  dixit  of  a  witness  not  specially  skilled  coold  not  be 

taken,  and  was  not  snfScient.     And  farther,  a  copy  of  the  certificate 

of  the  first  marriage,  purporting  to  be  signed  by  the  Registrar-Oeneral 

of  Queensland,  should  not  have  been  admitted  in  evidence  without 

further  proof. 

0*Connor  appeared  for  the  Crown.  It  was  proved  that  registers 
of  marriages  were  kept  in  Queensland,  and  that  the  Registrar-Greneral 
had  the  custody  of  them,  a  certificate  copied  from  such  a  register  was 
properly  received  in  evidence.  Roscoe's  N,P.  Abbott  v.  Abbott 
29.  In  that  case  a  certificate  copied  from  a  register  made 
by  the  cure  of  a  parish  in  Chili  under  public  authority  was 
received;  the  certificate  was  signed  by  the  cure,  whose  signa- 
ture and  character  were  verified  by  the  signature  of  a  notary 
public,  whose  character  was  further  certified  by  the  certificate  of 
three  other  notaries  public,  their  character  in  turn  being  verified  by 
the  Minister  for  Foreign  Aflairs  for  Chili,  and  this  again  by  the 
British  Consul  there. 

F^UCETT,  J.  In  my  opinion  this  conviction  must  be  upheld.  By 
the  Queensland  Marriage  Act,  section  14,  it  is  enacted  that  ''Every 
marriage  shall  be  celebrated  in  the  presence  of  two  witnesses  at  least, 
who  shall  sign  a  certificate,  which  shall  also  be  signed  by  a  minister 
or  registrar  celebrating  the  marriage,  and  by  the  parties  thereto,  and 

shall  be  legibly  written and  such  minister  or 

registrar  shall  deliver  a  copy  of  such  certificate  immediately  after  the 
marriage,  signed  by  himself,  to  one  of  the  parties  to  the  marriage, 
and  the  said  minister  shall,  within  one  month  thereafter,  transmit  the 
original  certificate  to  the  registrar  of  the  district  within  which  such 
marriage  was  celebrated.'^  By  that  section  it  was  the  duty  of  the 
ofiBciating  minister  or  registrar  at  a  marriage  to  obtain  a  certificate 
duly  signed,  which  was  to  be  sent  to  the  District  Registrar.  By  the 
30th  section,  the  omission  to  transmit  any  such  certificate  is  made  an 
o£fence  subject  to  a  penalty.  By  the  24th  section  it  is  enacted,  "  A 
copy  of  the  registry  of  any  marriage  in  the  office  of  the  Registrar- 
General,  under  his   hand,    shall  be    received    as  evidence  in    all 

29,  L.J.P.M.  And  A.  67,  145, 
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proceedings^  civil  and  criminal^  of  the  fact  of  such  marriage  having       1880. 
been  duly  celebrated  until  the  contrary  be  shown."    In  accordance       I 
with  that  section^  a  copy  of  the  marriage  certificate  was  produced^         v. 
bearing  the  signature  of  the  Registrar-General  of  Queensland^  which      I^^vis. 
would  be  evidence  in  Queensland.     On  the  authority  of  the  case 
cited  {Abbott  v.  Abbott)  and  on  general  principles^  such  certificate 
was  properly  admitted  in  evidence  in  this  colony. 

Sib  William  Manning^  J.  and  Windet£b^  J.  concurred. 

Conviction  upheld. 


SANDEMAN  v,  WATSON.  188O. 


Inaolvtnt  Lato—b   Vic,  No,  17,  25  Vic.,  No,  S—Payment—Notice—Dejinition  qf     June  16. 

Inwlvency, 

On  the  17th  October,  1878,  the  Insolvent  sequestrated  his  estate.  For  many 
yean  previouBly  he  had  had  considerable  dealings  with  W.,  and  in  the  latter  part  of 
1877  he  was  indebted  to  W.  in  a  large  amount,  for  which  he  gave  W.  his  bills. 
These  bills  were  renewed,  or  partially  renewed,  and  as  the  result  W.  held  two 
bills  for  the  sums  of  £234  10b.  lOd.  and  £610  Ss.  respectively.  These  bills 
were  made  payable  at  the  City  Bank.  In  March,  1878,  M.*s  premises  were 
destroyed  by  fire.  Before  the  fire  he  owed  the  City  Bank  between  £6,000  and 
£6,000  on  account  of  advances  made  to  him  by  the  Bank,  for  which  the  Bank  held 
security  over  aU  his  property,  the  principal  portion  of  which  (a  run  or  station) 
had  been  valued  two  years  before  at  £9,000,  but  had,  at  the  time  of  the  fire, 
decreased  in  value.  In  May  or  June,  1878,  W.,  who  still  held  the  two  bills  of  M. 
already  mentioned,  asked  M.  for  another  bill  for  £316.  This  occurred  at  8  o'clock 
in  the  evening.  M.  said,  "  What  is  the  good,  the  Bank  will  not  cash  the  biUs 
you  hold."  W.  then  said,  *<  Well,  I  wiU  fill  up  a  cheque."  M.  again  said,  '<It 
is  no  good,  the  Bank  will  not  cash  it.*'  W.  said  he  would  chance  it,  and  filled 
up  a  cheque  for  the  amount,  and  M.  signed  it.  The  Bank  refused  to  pay  the  bills 
or  the  cheque  without  a  guarantee  from  W.  against  loss ;  but,  on  getting  such 
guarantee,  the  Bank  paid  them.  The  guarantee  for  the  bills  was  given  in  the 
absence  of  W.,  by  S.,  his  clerk,  and  he  received  the  payment  of  them ; 
the  guarantee  for  the  cheques  was  afterwards  given  by  W.  himself. 

HM  on  such  evidence  that  the  juxy  were  justified  in  finding  that  M.  was 
insolvent  when  the  payments  were  made  by  the  Bank,  and  that  W.  had  notice  of 
his  ioBolvency. 

HM  aUo  that  the  payments  were  not  within  26  Vic.,  No.  8.«  S.  1. 

This  action  was  brought  by  the  Plaintiff  as  Official  Assignee  of  the 
estate  of  one  Marshall^  to  recover  the  sum  of  £1^062  6s.  2d.j  alleged 
to  hare  been  paid  by  the  Insolvent  to  the  Defendant  before  his  
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1880.       insolvency^  the  Defendant  knowing  at  the  time  of  such  payment  that 
"I  Marshall  was  insolvent  or  was  then  in  contemplation  of  surrendering 

r.         his  estate  as  insolvent. 
Watbon.         ji^^  Defendant  pleaded  inter  alia,  that  the  payments  were  made 
bond  fide  and  for  a  just  debt  within  the  meaning  of  the  Act  25  Vic, 
No.  8,  and  upon  that,  issue  was  taken. 

It  appeared  at  the  trial,  before  Windeyer,  J.  in  October,  1879,  that 
for  some  time  previous  to  May,  1878,  the  Insolvent  had  been 
carrying  on  business  with  the  Defendant,  who  was  a  merchant  and 
wholesale  storekeeper  at  Young,  and  that  in  November,  1877,  he 
owed  the  Defendant  a  considerable  sum,  in  payment  of  which,  two 
bills  for  the  respective  amount  of  £234  lis.  lOd.  and  £510  8s.  Id. 
were  given,  which  bills  were  afterwards  renewed.  It  also  appeared 
that  the  City  Bank  held  a  mortgage  for  the  amount  of  JE2,000,  and 
further  advances  over  all  the  property  of  the  Insolvent ;  and  on  this 
security  they  had  made  considerable  advances  to  the  Insolvent.  In 
March,  1878,  the  Insolvent's  house  was  burnt  down,  and  the  Bank, 
about  that  time,  refused  to  make  him  any  further  advances.  In  the 
month  of  May,  in  that  year,  at  the  request  of  Mr.  Sempill,  a  clerk  in 
the  employ  of  the  Defendant,  the  Bank  paid  to  Sempill,  for  the 
Defendant,  the  amount  of  the  two  bills  of  the  Insolvent  on  receiving 
a  guarantee  from  Sempill,  for  the  Defendant,  against  loss  in  case  the 
security  held  by  them  should  prove  insufficient  to  pay  the  amount 
due  to  the  Bank  and  the  Defendant.  The  Defendant  afterwards 
obtained  a  cheque  from  the  Insolvent  for  the  amount  of  £315,  being 
the  balance  owing  by  the  Insolvent  to  the  Defendant,  which  cheque 
was  paid  by  the  Bank  on  a  similar  guarantee  being  given  by  the 
Defendant.  The  Bank  afterwards  realized  on  their  security,  the  sum 
obtained  being  insufficient  to  pay  the  whole  amount  of  the  Insolvent's 
increased  indebtedness  to  the  Bank.  On  the  17th  October,  1878, 
an  order  was  made,  sequestrating  the  estate  of  Marshall  as  insolvent. 
The  jury  found  a  verdict  for  the  Plainti£f  for  the  full  amount 
claimed,  and  found  specially,  that  Mr.  Sempill  knew  of  the  insolvency 
when  the  security  for  the  bills  was  given,  and  Mr.  Watson  knew  of 
the  insolvency  when  the  cheque  was  paid. 

In  November,  1879,  a  rule  nisi  for  a  new  trial  was  granted  on  the 
ground  that  the  verdict  was  against  evidence  and  the  weight  of 
the  evidence  (1). 

(1)  A  rale  was  also  applied  for  on  five  his  consent,  and  that  the  Plaintiff  could 

other  grounds,  one  of  which  was,  that  recover  from  the  Bank.     On  all  these 

these  payments  were  not  payments  by  grounds  the  rule  was  refused, 
the  Insolvent  but  by  the  Bank  without 
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The  notes  taken  by  the  Jadge^  at  the  trial  of  the  evidence,  so  far  as       188(X 
it  is  material,  were  as  follows : —  ' 

T.  Harwood :  I  know  Insolvent.     He  was  indebted  to  me  JE104     ^^, 
on  promissory  note  28th  July,  1877,  not  paid.     Am  a  creditor  in    Watsow. 
estate.     Sent  him  a  lawyer's  letter.     He  had  made  repeated  promises 
of  payment.     Said  he  could  not  pay.     Am  not  paid  now. 

/.  Allt :  I  know  Marshall.  I  sold  him  goods.  Oot  bills  from 
him  for  £864  lis.  2d.  in  April,  1878.  Dishonoured  on  llth  May, 
1878.     I  proved  in  his  estate.     Have  received  nothing. 

Plaintiff — Official  Assignee  of  estate :  Have  received  about  £20  in 
the  estate. 

Marshall — Insolvent — was  indebted  to  City  Bank  and  Watson  Bros, 
of  Young.  Was  a  fire  at  my  place.  Knew  Honour,  of  City  Bank ; 
saw  him  with  reference  to  my  indebtedness  to  Watson.  I  told  him 
not  to  settle  or  act  with  Watson  till  my  station  was  sold.  Did  not 
know  Honour  had  settled  at  the  time  of  my  insolvency.  Had  given 
him  no  instructions.  Had  several  creditors  when  I  became  insolvent 
— Oray^  Howard,  Watson  Brothers  £1 100,  Hopkins  £1 10,  Sharp 
£127,  Allt  £360.  All  for  goods  except  Harwood.  Gillat  £27, 
Scarvell  and  Gbrdon  £26.  Bank  had  security  over  all  my  property. 
Owed  it  between  £4000  and  £6000.  Oave  Defendant  cheque  for 
£315  in  May  or  June,  1878.  At  eight  in  the  evening  I  saw  him. 
He  said  the  Bank  would  not  cash  those  bills  I  owed.  I  told  him  he 
would  get  paid  when  the  station  was  sold.  He  asked  for  another 
bill  for  £315.  I  said :  What  is  the  good  when  the  Bank  would  not 
cash  it.  He  said  he  would  chance  it.  It  would  keep  his  account 
correct.  Clerk  filled  up  the  cheque  and  I  signed  it.  I  never  knew 
it  was  paid  by  the  Bank  till  after  I  filed  my  schedule,  as  I  had  not 
got  my  account  from  the  Bank  for  some  months. 

Cross-examined :  My  place  was  burned  down  in  March,  1878.  I 
built  a  new  house,  finished  August,  1878.  A  public  house.  I 
furnished  it  very  poorly.  Stocked  it  with  goods  obtained  from  Allt. 
I  believed  then  I  had  enough  to  pay  everyone.  In  August,  1878, 
sold  Mrs.  Maher  goods — several  times.  She  lent  me  money.  It  is 
in  my  schedule.  A  day  or  two  after  fire  sold  her  goods.  I  gave  her 
goods  in  payment  of  money  lent  to  me.  Bank  promised  to  help  me 
to  build  house,  and  afterwards  refused.  I  had  no  other  property  but 
station  and  40  acres.  Cattle  died  of  drought.  When  it  set  in 
I  had  1,400  cattle.  Station  and  stock  worth  £9,000.  I  gave 
£1,700  for  bullocks,  which  died  in  1876  and  1877.  In  1878  I  sold 
one  hundred,  the  price  was  £290.    I  gave  the  City  Bank  only  about 
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1880.  60  head  of  cattle  when  mastered.  Station  sold  by  the  Bank.  Not 
afraid  of  my  position  in  July,  1878.  About  October  or  November 
^^  found  only  60  head  of  cattle.  Cannot  say  whether  it  was  before  or 
Watson,  ^fter  insolvency.  Sale  was  to  Amos  in  July.  Sale  was  carried  out. 
In  August  or  September,  1878,  J.  Watson  told  me  he  thought  he 
could  get  me  an  advance  of  JE500.  May  have  delivered  goods  to 
Mrs.  Maher  after  I  got  summons  from  AUt.  I  delivered  two  lots  of 
them  to  her,  £300  worth.  In  July  I  believed  station  worth  £6,000, 
and  that  I  could  more  than  pay  my  way,  worth  £500  or  £600.  They 
promised  me  money  to  carry  me  on.  About  July,  1878,  I  reckoned 
up  with  Watson  that  I  should  have  Morangeril  clear.  Watson  would 
not  let  me  have  half  a  ton  of  iron  to  cover  place  when  burnt  down, 
twenty-five  pounds  worth.  This  was  in  April.  He  said,  ''I  have  lost 
enough  by  you,  and  I  donH  think  I  shall  get  paid  what  you  owe  me.'' 
Be-examined :  Could  not  do  much  business  with  the  Bank  in  1878. 
Honour  told  me  in  June  that  they  had  orders  not  to  let  my  account 
go  higher.  Bank  did  advance  me  £50  for  license,  and  iron.  I  paid 
Watson  cash.  I  afterwards  got  credit  when  the  Bank  arranged  with 
him. 

E.  W.  Honour,  Manager  of  City  Bank,  Young :  I  had  mortgage 
to  secure  £2000  and  further  advance.  The  bills  were  lodged  at  the 
Bank  and  I  knew  that  they  were  coming  due.  I  told  Sempill  bills 
would  not  be  paid  without  further  security  was  given.  And  so 
guarantee  was  given.  Defendant  afterwards  consulted  me  as  to 
further  liability  for  £315  cheque.  I  told  him  I  would  not  do  it 
without  guarantee.  I  suggested  that  he  should  get  the  cheque.  I 
paid  it  on  guarantee  being  given.  In  April,  1878, 1  received  instruc- 
tions to  realise.  Marshall  knew  this.  He  had  the  usual  notice.  The 
proceeds  of  realization  went  to  his  credit  on  17th  October. 
£3,871  Is.  2d.,  proceeds  of  run,  not  cattle.  The  Bank  is  not  a 
creditor  in  the  estate ;  supposing  no  use  is  made  of  guarantees  a 
balance  is  owing  to  the  Bank.  This  is  after  Bank  has  received 
the  proceeds  of  the  securities.  After  the  fire  no  money  was 
paid  into  the  Bank.  Mr.  Marshall  had  an  account  to  time  of 
fire.  It  was  more  operated  on  after  the  fire  a  little  larger. 
Not  to  any  great  extent.  There  were  no  other  creditors  but  Bank 
and  Defendant.    I  knew  of  no  other  creditors  when  Bills  were  paid. 

Cross-examined :  It  was  after  the  fire  that  consultation  took  place. 
Defendant  was  not  in  the  colony  when  they  were  paid.  If  I  had  not 
paid  Watson  there  would  have  been  to  the  credit  of  the  Insolvent  the 
sum  of  £1060  5s.  4d.,  less  £130  or  thereabouts. 
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For  defence,  1880. 

W.  J.  WaUon  Defendant.  The  two  bills  were  renewed  and  " 
other  bills  given  for  goods  supplied.  Had  dealings  with  Marshall  v. 
four  years.  Had  bills  of  his  dishonoured.  Saw  Marshall  after  Watson. 
fire.  I  did  not  refuse  to  supply  him  with  iron.  He  was  indignant 
because  my  manager  would  not  let  him  have  the  iron.  He  paid  cash 
neit  door  £&\  a  ton.  I  told  him  I  would  let  him  have  it  for  £27 
a  ton  and  on  terms.  I  had  told  him  T  would  let  him  have  it  if  I 
could  possibly  spare  it.  I  supplied  him  with  goods^  jE39  worthy  on 
28rd  August,  on  credit.  I  saw  him  after  fire.  I  left  in  April  and 
returned  at  the  latter  end  of  May.  About  the  latter  end  of  June  he 
came  to  see  me  about  the  balance  of  his  current  account.  I  asked 
for  a  cheque  for  it.  He  said  he  feared  the  Bank  would  not  honour 
it.  I  told  him  I  could  arrange  for  it  and  not  to  be  afraid^  it  would 
be  paid.  It  was  for  goods  supplied.  I  did  not  refuse  to  deal  with 
him  after  note  and  cheque  were  given.  I  knew  of  no  other  creditors 
bat  myself  and  the  Bank  when  I  got  paid.  I  wondered  where  he  got 
his  supplies  and  understood  he  was  paying  cash^  after  payment  of  the 
i6315  cheque.  After  he  got  the  goods  from  me,  some  time  in  August, 
I  heard  of  his  having  other  creditors.  Knew  he  had  stock  and 
station  mortgaged  to  the  Bank.  After  the  fire  I  first  heard  that  land 
was  mortgaged.  In  August,  about  beginning,  I  went  into  calculations 
with  Marshall  as  to  his  position.  Two  years  before  I  knew  he  had 
been  ofiered  iS9,000.  Knew  he  had  had  losses,  but  not  to  the  extent 
he  had  till  the  delivery  of  the  station.  I  ascertained  that  the  amount 
he  would  receive  on  the  station  and  the  cattle  would  leave  Morangeril 
free,  with  a  surplus  to  purchase  goods  for  a  fresh  start  £600  or  £700, 
besides  Morangeril  valued  at  a  thousand.  He  was  a  very  excitable 
man,  and  one  day  he  spoke  to  me  about  the  Bank  cutting  him  up. 
It  was  after  the  calculations  that  we  had  the  conversation  when  he 
said,  as  I  have  stated  in  my  evidence  in  the  Insolvency  Court,  he 
would  be  ruined  if  the  Bank  sold  him  o£f.  Did  not  know  till  after 
fire  that  his  property  was  mortgaged.  The  store  is  now  in  the  name 
of  Mrs.  Maher.     We  have  supplied  her  since  Marshall's  insolvency. 

Cross-examined:  Previous  to  fire,  supplied  goods  to  Insolvent. 
Insolvent's  four  bills  all  dishonoured.  These  four  bills  were  partly 
renewals  of  former  bills.  He  dishonoured  bills  when  he  could  pay 
twenty  shilliugs  in  the  pound. 

W.  Sempill — ^traveller  for  Defendant  at  Young :  Know  Marshall. 
Remember  fire.  Look  after  business  for  Defendant.  I  arranged 
with  Bank  for  payment  of  the  two  bills.     I  had  reason  for  believing 
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1880.  that  every  thing  that  he  owned  was  held  by  the  City  Bank.  I 
believed  that  we  and  the  City  Bank  were  the  only  creditors  except 
V,  Hopkins  and  Gate.  I  had  reason  to  believe  that  his  property,  being 
Watson,  realized,  was  enough  to  pay  anything  he  owed.  Saw  Marshall  after 
the  fire  on  two  occasions.  After  the  payment  of  the  bills,  he  bought 
goods  from  me,  but  not  from  the  firm.  I  was  offering  to  sell  on 
terms.  We  hardly  ever  expected  him  to  pay  cash.  He  used  to  send 
us  in  money,  j£40  at  a  time.  We  always  considered  him  fully  solvent. 
Marshall  said  he  had  bought  iron  from  Sharp.  Defendant  said  he 
would  have  given  iron  cheaper.  There  was  no  mention  whether  it 
was  cash  or  terms. 

Stephen,  Q.C,  and  Bavia  in  support  of  the  rule.  Our  contention 
is  that  there  was  no  evidence  to  go  to  the  jury,  either  that  Marshall 
was  insolvent,  or  if  he  were,  that  Watson  knew  him  to  be  insolvent. 
The  debts  of  the  bulk  of  the  creditors  have  accrued  since  these 
payments.  Altt's  bill  was  not  dishonoured  until  the  llth  of  May, 
1878,  and  it  was  represented  by  the  goods  purchased  from  him. 
Harwood  was  the  only  other  creditor,  and  his  was  an  old  debt,  of 
which  Watson  had  probably  never  heard,  and  it  was  most  unfair  in 
view  of  Watson's  evidence,  that  he  knew  of  no  other  creditors  than 
himself  and  the  Bank,  for  the  jury  to  infer  that  he  knew  anything 
about  it.  We  don't  contend  that  knowledge  of  insolvency  must  be 
materially  proved,  but  there  must  be  some  evidence  that  the 
Defendant  knew  that  the  Insolvent  was  indebted  and  unable  to  pay. 
It  is  no  evidence  of  Marshall's  insolvency  that  the  Bank  refused  to 
make  him  further  advances,  we  ought  rather  to  infer  that  the  Bank 
would  leave  a  fair  margin,  beyond  which  they  would  not  advance. 
The  Act  25  Vic,  No.  8,  was  enacted  with  a  view  to  protecting 
ordinary  commercial  transactions,  such  as  took  place  in  this  case. 
[Faucett,  J.  Do  you  call  this  an  ordinary  commercial  transaction  ?] 
Yes.  Watson  no  doubt  preferred  to  get  the  money  direct  from  the 
Bank,  and  might  have  thought  that  Marshall  would  not  pay  him  if 
he  got  the  money  into  his  own  hands.  Then  there  is  the  evidence  of 
Watson,  that  Marshall  told  him  '^  That  if  the  Bank  sell  me  off,  they 
will  ruin  me.''  How  many  men  have  said  the  same,  of  whom  it 
would  be  most  unjust  to  say  that  they  were  insolvent  7  That  may 
have  been  a  bad  time  for  realization,  and  as  a  matter  of  fact  the  Bank 
did  ruin  him  by  realizing.  This  verdict  throws  a  slur  on  the 
character  of  Watson  and  Sempill,  and  that  is  always  a  ground  for  a 
new  trial. 

Da/rley,  Q.O.,  and  Sir  George  Innes  shew  cause.     We  contend 
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that  taking  the  whole  evidence  into  consideration,  the  jury  were       1880. 
joBtified  in  saying  that  Watson   must    have  had  that  particular  """^ 
knowledge  contemplated  by  the  Act  25  Vic,  No.  8.  v. 

{Faucettj  J.     How  is  insolvency  defined  ?    *'  By  insolvent  circum-        ^tso^- 
stances  is  meant  that  a  person  is  not  in  a  condition  to  pay  his  debts  in 
the  ordinary  course,  as  persons  carrying  on  trade  usually  do."  Bayley 
V.  Schofield  (1).     What  could  be  more  calculated  to  put  a  man  on 
enquiry  than  the  fact  that  the  Bank  required  this  guarantee  ? 

[Faucett,  /.  Your  difficulty,  if  there  be  a  difficulty,  is  in  shewing 
whether  there  was  knowledge  or  notice  of  existing  creditors.  The 
debt  of  Hopkins  and  Oate  appeared  to  me  to  be  a  material  part  of 
this  case.  I  think  that  the  jury  must  have  come  to  the  conclusion 
that  Hopkins  and  Gate  were  creditors  at  the  time  the  bills  were  paid 
from  Sempill's  statement  to  that  e£fect.]  By  the  arrangement 
between  Watson  and  the  Bank,  the  former  gets  into  the  position  of  a 
second  mortgagee.  If  that  were  allowed,  it  would  be  a  new  way  of 
evading  the  insolvent  laws. 

Stephen,  Q.C.  in  reply.  The  usual  definition  of  insolvency  given 
in  some  late  cases  is,  "  a  general  inability  to  pay  debts.^'  In  other 
words,  it  does  not  mean  an  inability  to  pay  this  debt  or  that  debt.  A 
man  is  never  held  to  be  insolvent  because  at  any  particular  moment 
there  might  be  some  difficulty  in  paying  some  one  debt ;  but  if  four 
or  five  creditors  press  him,  and  he  is  unable  to  pay,  that  comes  under 
the  definition  of  "  a  general  inability  to  pay  debt.''  The  question  of 
inaolvency  does  not  depend  upon  whether  the  whole  of  Marshall's 
property  was  mortgaged  to  the  Bank,  but  upon  the  value  of  the 
property.  You  cannot  prove  insolvency  unless  you  shew  a  demand 
and  an  express  inability  to  pay. 

[Faucett,  J.  On  all  these  points  where  there  is  any  ambiguity,  it 
is  for  yon  to  shew  that  the  verdict  is  wrong.] 

PxB  Cu&i^H.     Rule  discharged  with  costs. 

Subsequently  leave  was  given  to  appeal  to  the  Privy  Council, 
and  the  following  written  reasons  were  furnished  by  the  Judges  for 
their  judgment. 

Faucett,  J.  The  only  question  we  have  to  determine  in  this  case 
is,  whether  there  was  evidence  to  support  the  finding  of  the  jury  to  the 
effect  that  Marshall  was  insolvent ;  and  that  Sempill,  the  defendant's 
derk,  and  the  Defendant  himself,  respectively,  knew  that  he  was 

(1)  1  M.  A  S.  350. 
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1880.       iusoIveDt  when  the  several  payments  in  question  were  made.    The  two 
~  first  counts  of  the  declaration  are  framed  on  section  12  of  the  Insolvent 

v.  Act,  5  v..  No.  17.  [Section  read].  There  are  also  the  common 
Watson,  counts.  Section  12  of  the  Insolvent  Act  was  found  to  be  defective, 
because  it  did  not  protect  payments  that  had  been  honestly  and  bona 
fide  made  by  an  insolvent  to  a  person  having  no  notice  of  his  insol- 
vency. To  remedy  this,  the  Act  26  Vic.  No.  S  was  passed,  and  it 
is  upon  section  1  of  this  Act  that  the  defendant  relies.  [Section 
read.]  This  section  was  manifestly  intended  to  protect  all  honest 
payments,  that  is,  payments  honestly  made  in  the  ordinary  course  of 
business.  Now,  although  there  may  be  some  difSculty  in  the  case,  I 
am  not  satisfied  that  the  jury  were  wrong.  It  was  essentially  a  case 
for  the  jury ;  and  in  such  a  case,  I,  for  one,  would  be  very  slow  to  set 
aside  a  verdict  of  four  mercantile  men,  conversant,  as  we  must  take 
them  to  be,  with  commercial  matters,  who  have  had  all  the  facts  fully 
before  them,  and  have  seen  the  witnesses,  and  heard  from  them  all  the 
circumstances.  The  facts,  then,  so  far  as  they  are  necessary  for  the 
present  purpose,  are  these :  On  the  1 7th  October,  1878,  the  Insol- 
vent, William  Marshall,  sequestrated  his  estate.  For  many  years 
previously  Marshall  had  had  considerable  dealings  with  the  Defend- 
ant, and  in  the  latter  part  of  1877  he  was  indebted  to  him  in  a  large 
amount,  for  which  he  gave  him  his  bills.  These  bills  were  renewed 
or  partially  renewed,  and  as  the  result  the  Defendant  held  two  bills 
for  the  sums  of  £234  10s.  lOd.  and  jE510  8s.  respectively.  These 
bills  were  made  payable  at  the  City  Bank.  In  March,  1878,  the 
Insolvent's  premises  were  destroyed  by  fire.  Before  the  fire  Marshall 
owed  the  City  Bank  between  jE5000  and  £6000,  on  account  of 
advances  made  to  him  by  the  Bank,  for  which  the  Bank  held  security 
over  all  his  property,  the  principal  portion  of  which  (a  run  or  station) 
had  been  valued  two  years  before  at  JE9000,  but  had,  at  the  time  of 
the  fire,  decreased  in  value.  In  May  or  June,  1878,  the  Defendant, 
who  still  held  the  two  bills  of  Marshall  already  mentioned,  asked 
Marshall  for  another  bill  for  £315.  This  occurred  at  eight  o'clock  in 
the  evening.  Marshall  said,  '*  What  is  the  good,  the  Bank  will  not 
cash  the  hilh  you  hold.''  The  Defendant  then  said, ''  Well,  I  will  fill 
up  a  cheque."  Marshall  again  said,  "  It  is  no  good,  the  Bank  will 
not  cash  it;"  and  the  Defendant  then  filled  up  a  cheque  for  the 
amount,  and  Marshall  signed  it.  The  Bank  refused  to  pay  the  bills  or 
the  cheque  without  a  guarantee  from  the  Defendant  against  loss,  but, 
on  getting  such  guarantee,  the  Bank  paid  them.  The  guarantee  for  the 
bills  was  given  in  the  absence  of  the  Defendant,  by  Mr.  Sempill,  his 
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clerk,  and  he  received  the  payment  of  them ;  and  the  guarantee  for  the  1880. 
cheques  was  afterwards  given  by  the  Defendant  himself.  Now,  upon "~ 
the  evidence,  can  there  be  any  doubt  that  in  May  or  June,  when  _  v. 
these  payments  were  made  by  the  Bank,  Marshall  was  insolvent  ?  He 
was  not  able  to  pay  the  advances  made  to  him  by  the  Bank ;  he  was 
not  able  to  pay  Harwood  a  promissory  note  for  JE104,  which  had 
been  for  some  time  overdue  and  dishonoured ;  he  owed  a  further  sum 
of  £100  to  Hopkins  and  Gate,  which  remained  unpaid;  and  he 
owed  the  large  amount  of  iE  1,000  to  the  Defendant.  These  debts  he 
was  not  able  to  pay  in  the  ordinary  way  of  business.  Insolvency 
is  said  by  Lord  EUenborough,  in  his  judgment  in  Bayley  v. 
Schofield  (1),  to  mean  ''an  inabihty  to  pay  debts  in  the  ordinary 
course  of  business.^'  And  there  can  be  no  doubt  that,  at  the  time  in 
question — May  or  June,  1878 — Marshall  was  insolvent  within  the 
meaning  of  these  words.  In  the  case  just  cited,  too,  there  was,  as 
m  the  present  case,  an  expectation  that  the  Insolvent  would,  by 
management,  ''  come  round,"  as  it  was  then  called ;  but  that  did 
not  make  him  the  less  insolvent.  And,  then,  can  it  be  maintained 
that  the  payment  of  the  bills  under  a  guarantee,  as  I  have  contended, 
after  paying  of  them  had  been  refused,  was  a  payment  in  the 
ordinary  course  of  business,  or  that  the  giving  of  the  cheque  under 
the  circumstances  I  have  mentioned,  or  its  payment  under  a 
guarantee,  was  such  a  payment  ?  Surely  no  mercantile  man  could 
be  of  that  opinion,  or  that  it  was  such  a  payment  as  the  first  section 
of  the  Act  25  Vic,  No.  8,  was  intended  to  protect.  The  next 
question  is,  did  Sempill  at  the  time  he  received  payment  of  the  bills 
know  that  Marshall  was  insolvent  ?  He  knew,  at  all  events,  of  the 
debt  due  to  Hopkins  and  Gate ;  he  knew  of  the  fire  having  taken 
place  in  March;  he  also  knew  that  the  bank  had  ceased  to  make 
any  further  advances  to  Marshall ;  and  he  knew  that  the  Bank  had 
refused  to  pay  the  two  bills  in  question,  and  would  only  pay  them  on 
receiving  a  guarantee.  Surely  under  these  circumstances,  the  jury 
were  justified  in  saying  that  Sempill,  when  he  received  payment  of 
the  bills,  knew  that  Marshall  was  insolvent ;  or,  at  all  events,  we 
cannot  say  that  they  were  wrong  in  so  finding.  Lastly,  did  Watson, 
the  Defendant,  when  he  got  the  cheque  for  £315  from  Marshall,  and 
when  he  got  payment  for  it  from  the  Bank,  know  that  Marshall  was 
insolvent?  I  would  think  that  the  knowledge  of  Mr.  Sempill, 
Watson's  managing  clerk,  ought  to  be  treated  as  Watson's  knowledge ; 
but  apart  from  that,  his  own  knowledge  is  disputed ;  and  it  is  said 

(1)  1  M,  &  %  350, 
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1880.  that^  by  sustaining  the  verdict,  we  are  eaaling  an  imputation  upon 
him,  because  he  has  sworn  that  he  did  not  knoir  that  Marshall  was 
V,  insolvent.  But  here  again  the  case  of  Bayley  v.  Schofield  la  in  point. 
Watson,  q^q^^  j^^  ^  jjjg  judgment  says,  ''With  respect  to  his  bebig  in 
insolvent  circumstances,  it  is  true,  indeed,  that  the  attorney  stated 
that  he  believed  otherwise,  but  his  letters  upon  that  subject 
pronounce  judgment  against  himself,  showing  that  the  bankrupt  was 
infinitely  distressed."  In  nearly  the  same  way  I  can  readily 
understand  that  Mr.  Watson,  after  a  lapse  of  time,  not  recollecting 
all  the  circumstances,  might,  with  perfect  honesty,  say  that  he 
believed  that  Marshall  was  solvent  when  he  got  the  cheque  from  him. 
This  happens  every  day  at  nisi  prius ;  and,  for  my  part,  I  am  very 
slow  to  impute  perjury,  that  is,  intentionally  false  swearing,  to  one 
side  or  the  other ;  and  I  think  that  witnesses,  especiaUy  witnesses  on 
their  own  behalf,  more  frequently  fall  into  error  from  bias,  or  some 
other  such  cause,  than  from  any  real  intention  to  misrepresent.  Mr. 
Watson,  it  seems  to  me,  is  just  in  this  position.  He  misconstrues  or 
misunderstands  the  meaning  of  the  word  ''insolvent,"  and  because 
he  believes  that  Marshall  might  some  day  be  able  to  pay  his  debts, 
he  thinks  that  he  is  solvent.  But  surely,  if  there  was  no  other 
evidence  on  the  point  —  not  taking  SempilFs  knowledge  into 
consideration — ^the  circumstances  under  which  he  got  the  cheque 
from  Marshall,  his  knowledge  that  the  Bank  had  refused  to  make 
further  advances  to  Marshall,  and  that  the  Bank  had  refused  to  pay 
Marshall's  bills  until  a  guarantee  was  given ;  and,  further,  that  the 
cheque  would  not  be  paid  without  a  similar  guarantee;  these 
circumstances  all  go  to  show  that  he  knew  that  Marshall  was  in 
insolvent  circumstances  at  the  time.  I  do  not  think  the  jury  can  be 
said  to  be  so  wrong  that  we  ought  to  disturb  the  verdict.  The 
payments  were  not,  I  think,  protected  by  25  Vic,  No.  8,  S  1.  I 
think,  therefore,  the  rule  must  be  discharged. 

Sir  William  Manning  said  :  I  am  of  the  same  opinion.  I  think 
the  jury  were  right  in  their  verdict,  and  that  if  we  were  to  send  the 
case  to  another  jury,  the  same  conclusion  would,  in  all  probability,  be 
arrived  at.  It  is  not,  however,  necessary  to  go  to  that  length,  as  it  is 
quite  su£Bcient  to  say  that  there  was  evidence,  which  the  jury  were 
entitled  to  consider,  and  on  which  they  were  justified  in  finding  their 
verdict.  The  definition  of  insolvency  given  in  Bayley  v.  Schofield 
may  have  been  somewhat  modified ;  but  that  given  by  Mr.  Stephen 
in  his  argument,  namely,  "a  general  inability  to  pay  debts,''  is 
correct,  and,  I  take  it,  would  mean  an  immediate  general  inability^ 
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notwithstanding  the  existence  of  hopes  or  expectations,  that  if  time       1880. 
were  allowed,  the  debtor  would  "  come  round."     Here.  Marshall  had  ~; 
mortgaged  the  whole  of  his  property  to  the  Bank,  and  had  no  means         v, 
for  the  immediate  payment  of  any  debt  unless  it  were  by  baying    Watson. 
goods  on  credit,  or  otherwise  incurring  fresh  debts  on  one  hand,  so 
as  to  provide  the  means  for  some  payment  on  the  other;  or  unless 
the  Bank  would  make  further  advances  on  his  securities,  and  this  it 
had  refused  to  do.    This,  in  my  opinion,  constituted  insolvency ;  and 
such  being  Marshall's  position,  no  creditor  was  entitled  to  obtain  an 
advantage  over  other  creditors  in  such  way  as  was  adopted  in  this 
case.     But  it  is  said  that  what  occurred  constituted  a  "  payment " 
within  the  meaning  of  the  Act  of  25  Vic,  No.  8,  and  was,  therefore, 
with  its  protection.     For  this  purpose  the  transaction  should  be  truly 
m  the  nature  of  a  ^'payment,''  and  the  money  must  be  received 
without  knowledge  or  notice  of  the  debtor's  insolvency,  or  that  he 
was  rendered  insolvent  by  the  payment,  &c.,  &c. ;  and  the  questions, 
therefore,  arise  whether  what  here  took  place  was  a  "  payment ''  by 
the  insolvent,  and  whether  Mr.  Watson,  or  his  representative,  had, 
when  receiving  the  moneys  in  question,  knowledge  or  notice  that  the 
debtor  was  then  insolvent,  &c.,  within  the  meaning  of  the  Act.      For 
my  part,  I  think  there  was  sufficient  evidence  to  go  to  the  jury  to 
show  actual  knowledge  of  the  fact,  according  to  the  proper  meaning 
of  the  term  insolvent,  although  Mr.  Watson  denies  such  knowledge, 
according  to  his  idea  of  insolvency.     But  the  question  does  not  rest 
upon  the  existence  of  actual  knowledge ;  as  the  Act  makes  "  notice  " 
the  equivalent  of  knowledge.     In  considering  this  part  of  the  clause, 
we  must  bear  in  mind  that  all  insolvent  laws  are  based  upon  equity, 
and  ought  in  general  to  be  interpreted  accordingly :  on  this  ground 
I  should  be  prepared,  if  it  were  necessary,  to  give  a  large  meaning  to 
the  word  '^ notice''  as  here  used.     In  equity,  a  man  is  deemed  to 
have  notice  where  he  is  informed  of  facts  which  fairly  put  him  upon 
inquiries  which,  if  followed  up,  would  lead  to  such  notice  or  to  know- 
ledge.   Here  Mr.  Watson  and  Mr.  Sempill  had  abundant  informa- 
tion to  put  them  on  such  inquiry,  if  not,  indeed,  to  justify  a  direct 
inference  by  the  jury,  of   actual  knowledge.    There  was  evidence 
that    they    knew    that    the    whole    of    insolvent's    property    was 
mortgaged  to  the  bank,  that  his  bills  had  been  dishonoured,  that  a 
fire  had  taken  place  by  which  his  premises  had  been  destroyed,  and 
that  he  had  only  been  able  to  rebuild  a  small  portion  of  them,  with 
what  assistance  did  not  appear  ;  and  that  he  had  been  refused  by  Mr. 
Wfitaon  himself  a  snjall  credit  for  iron  roofing  for  the  purpose ;  aud 
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1880.       that  the  bank  had  refused  to  make  any  further  advances  whatever  to 
"      ^^^^   him,  although  secured  an  all  his  property.     It  was  also  sworn  that  on 
V,         the  occasion  of  Mr.  Watson's  refusal  of  a  credit  of  about  £20  only 
Watson,     f^^  ^^^  ^^^^  roofing  before-mentioned,  he  expressly  said  "  I  have  lost 
enough  by  you,  I  don't  think  I  shall  get  paid  what  you  owe  me.'' 
Besides  this,  the  roundabout  way  in  which  the  so-called  payments 
were  procured,  and  all  the  circumstances  (including  some  of  the 
expressions)  attending  them,  were  evidence  from  which  the  jury  might 
conclude  that  Mr.  Sempill  and  Mr.  Watson  had  a  very  good  idea  of 
Marshall's  position,  and  that  they  were  consequently  alive  to  the 
expediency  of  doing  their  best  for  securing  Mr.  Watson  from  loss. 
All  this  evidence  justified  an  inference  of  notice,  if  not  of  actual 
knowledge ;  and  it  can  be  no  answer  to  say  that  the  parties  did  not 
open  their  eyes  to  see,  or  were  unable  to  see,  the  conclusion  to  which  the 
evidence  tended.     Further,  I  do  not  see  how  the  several  arrangements 
made  with  the  bank  can  be  designated  "  payments "  by  the  debtor. 
They  certainly  were  not  payments  in  the  ordinary  course  of  business, 
but  were  receipts  on  his  account,  respectively  brought  about  by  Mr. 
Watson  and  his  agent,  from  the  bank,  upon  the  security  of  Marshall's 
property  and  Mr.  Watson's  guarantee.    The  effect  was  this,  that  if 
Marshall's  mortgaged  property  should  prove  productive  enough  to  cover 
the  bank's  then  existing  and  regular  debt,  and  also  the  amounts  placed 
to  Marshall's  debit  and  Mr.  W.  Watson's  credit  in  this  transaction,  then 
Mr.  Watson  would,  in  effect,  have  come  in  as  a  second  mortgagee 
under  the  wings  of  the  bank,  and  under  its  mortgage,  to  the 
prejudice  of  the  general  creditors,  amongst  whom  the  surplus  would 
otherwise  be  distributed ;  but  if,  on  the  contrary,  the  property  should 
only  suffice  to  pay  the  bank's  own  proper  debt,  the  operation  by  the 
debits  and  credits  in  the  bank's  books  would  be  practically  annulled 
under  Mr.  Watson's  guarantee.     Or  it  might  be  that  part  of  the 
amount  might  fall  within  one  category,  and  part  within  the  other. 
At  most,  it  was  only  a  contingent  payment ;  and  even  in  that  sense  I 
do  not  see  how  it  can  be  said  to  have  been  a  payment  by  the  debtor 
within  the  meaning  of  the  statute.      Another  question  which  was 
discussed  before  us  was,  whether  Mr.  Watson  or  Mr.  Sempill  knew  of 
the  existence  of  other  creditors ;  but  I  think  there  was  quite  enough 
to  go  to  the  jury  upon  the  point.     And  I,  moreover,  do  not  thiuk 
it  very  material  whether  it  was  definitely  proved  they  had   such 
knowledge  or  not,  seeing  that  the  whole  character  of  their  proceedings 
about  these  moneys  indicated  an  impression,  or  at  least  an  appre- 
hension, of  the  existence  of  other  creditors,  and  a  determinatioo  to 
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guard  against  the  contingency^  and  to  be  on  the  safe  side  of  it  by  an       1880. 
operation  which  would,  in  that  event,  constitute  a  preference.     If  it 
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was  only  intended  to  provide  against  the  chances  of  there  being  other  ,;. 
debts,  and  the  event  so  turned  out,  as  it  did  in  this  case,  I  doubt  Watsox. 
whether  actual  ignorance  of  the  facts  at  the  time  would  entitle  the 
arrangement  to  stand.  But  there  was,  in  fact,  evidence  enough  to  go 
to  the  jury  of  a  knowledge  of  other  debts  than  that  to  Mr.  Watson 
himself.  It  is  true  that  these  were  small  and  few,  but  the  principle 
of  the  insolvent  law,  and  its  application,  must  be  the  same  in  this 
respect  whether  the  other  debts  were  numerous  and  large,  or  few  and 
small.  Indeed  there  is  no  reason  why  the  existence  of  a  single  other 
debt,  and  the  knowledge  of  it,  should  not  suffice  for  the  purpose ;  and 
as  to  the  smallness  of  the  amounts  it  may  even  be  inferred  that  the 
insolvent's  inability  to  clear  off  a  small  debt  was  particularly  signifi- 
cant of  a  state  of  insolvency.  Failing  other  grounds  for  granting  a 
new  trial,  the  Court  was  finally  asked  to  do  so  (upon  terms)  on  the 
ground  that  the  verdict  contained  an  imputation  of  fraud,  and  thatj 
as  Mr.  Watson's  evidence  distinctly  negatived  anything  of  the  kind, 
he  ought  to  have  an  opportunity  of  clearing  his  reputation  before  a 
second  jury.  For  this  I  see  no  reason  whatever.  There  is  no  such 
imputation  involved,  nor  was  there  any  pretence  for  imputing  fraud. 
All  that  occurred  showed  only  that  Mr.  Watson  considered  himself 
entitled  to  do  his  best  to  save  himself  from  an  apprehended  loss,  and 
that,  under  a  belief  that  the  Bank  held  security  which  would  suffice 
to  bear  the  burthen  of  Marshall's  debt  to  himself  after  payment  of 
the  Bank's  existing  claims,  he  availed  himself  of  an  opportunity  to 
get  the  benefit  of  that  security  through  the  Bank's  manager.  He  had, 
I  dare  say,  a  strong  appreciation  of  the  legal  maxim,  ''  Vigilantibus 
et  rum  dormientibua  jura  subveniunt/'  and  deemed  it  applicable  to 
his  case,  and  so  he  acted  upon  it  for  his  own  preservation  from  loss ; 
but,  although  what  was  done  was,  according  to  the  finding  of  the 
jury,  a  wrong  as  against  the  insolvent  code,  and  not  entitled  to  stand 
as  a  matter  of  civil  right,  the  verdict  does  not  contain  any  imputa- 
tion of  such  a  class  as  to  bring  this  case  within  the  rule  under  which 
the  Court  occasionally,  though  rarely,  and  upon  terms,  grants  a  new 
trial  for  the  protection  of  charccter.  The  above  reasons  dispose  of 
the  points  which  were  decided  upon  the  motion  to  make  absolute  the 
rule  nisi  which  Mr.  Justice  Windeyer  and  I  had  previously  granted 
upon  those  points ;  and  I  will  only  add  that  I  concurred  in  gratiting 
the  rule  nisi  with  no  little  hesitation,  and  even  with  expressed  doubt. 
I  did  so,  however,  because  a  third  Judge  could  not  be  present,  and  I 
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1880.       was  Bitting  only  with  the  Judge  who  had  tried  the  caae^  and  I  oon- 
"I  sidered  that  it  was,  upon  the  whole,  better  to  give  the  parties  on  both 

V,  sides  the  opportunity  for  fuller  discussion  before  the  full  Court. 
There  were  four  points  on  which  Mr.  Justice  Windeyer  and  I  refused 
the  rule,  and  these  also  have  been  made  the  subject  of  appeal  to  the 
Privy  Council.  A  separate  appeal  was  at  first  proposed  by  the 
defendant,  but  the  Court  obviated  this  most  harassing  and  expenaive 
inconvenience  by  arranging  that  the  grounds  on  which  the  rule  nisi 
was  refused  should  be  redecided,  pro  forma,  upon  the  motion  to 
make  our  rule  absolute.  The  points  had  reference  to  the  pleadings, 
that  is  to  say,  to  the  plaintifiPs  declaration,  which  it  was  contended 
did  not  meet  the  plaintifPs  case,  but  which  the  presiding  Judge  had 
deemed  sufficient.  We  did  not,  if  I  recollect  rightly,  think  it  neces- 
sary to  assign  reasons  for  refusing  to  disturb  the  verdict  upon  these 
points  i  but  they  were  to  the  following  effect,  that  is  to  say : — ^That 
the  merits  of  the  case  had  been  fully  gone  into  on  both  sides,  and  in 
such  a  way  as  to  indicate  as  ample  an  amount  of  preparation  as  if  the 
pleadings  had  been  in  any  other  form ;  that  there  was  nothing  in  the 
declaration  which  was  calculated  to  mislead  the  defendant  substan- 
tially as  to  what  he  was  called  upon  to  answer ;  that  we  were  inclined 
to  think  that  the  count  for  ''  money  had  and  received  *'  was  sufficient 
to  cover  the  plaintiflfs  case ;  and  that  if  necessary  an  amendment  of 
the  pleadings  could  be  made,  to  bring  them  into  more  exact  accordance 
with  the  proofs.  Altogether  the  points  did  not  appear  to  us  to 
demand  much  attention  on  grounds  for  neutralizing  a  trial  which  had 
proceeded  upon  the  merits. 

WiNDETSB,  J.  As  their  Honors  have  so  fully  gone  into 
the  circumstances  of  this  case,  as  well  as  the  law  bearing  upon  the 
facts  disclosed  in  the  evidence,  it  is  unnecessary  for  me,  concurring  as 
I  do  with  them  in  the  conclusion  at  which  {hey  have  arrived,  to 
detain  the  Court  by  observations  which  could  only  amount  to  a 
repetition  of  the  reasons  adduced  for  refusing  to  disturb  the  verdict. 
At  the  trial  of  the  case  before  me  I  told  the  jury  that  I  thought  the 
case  one  which,  from  its  character,  was  peculiarly  fit  for  decision  by  a 
jury  of  mercantile  men,  and  I  left  it  entirely  to  them,  as  men  of 
business,  to  say  whether  it  had  been  proved  to  their  satisfaction 
that  Marshall  was  insolvent  at  the  time  the  notes  and  cheque  were 
paid,  at  the  same  time  asking  them  to  find  whether  Watson  and 
Sempill,  his  managing  clerk,  knew  of  his  insolvency  at  the  time  the 
bills  and  cheque  were  given.  The  jury  having  decided  both  these 
questions  in  the  affirmative,  I  cannot  see  how  we  can  say  they  were 
wrong,  when  we  take  into  consideration  the  evidence  they  had  before 
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them,  and  which  has  been  dealt  with  in  the  jadgments  ahready  given,  1880. 
particularly  the  evidence  of  Marshall,  who  proved  that  as  far  back  as"!  ~~ 
April  the  Defendant  refused  to  let  him  have  £20  worth  of  iron  v. 
roofing  to  cover  his  place  when  it  was  burnt  down,  saying  that  "  he  ^^™^^'" 
had  lost  enough  by  me,  and  he  did  not  think  he  should  get  paid  what 
I  (the  Insolvent)  owed  him,^'  and  his  evidence  as  to  what  the  De- 
fendant said  about  '' chancing  ^^  payment  of  the  cheque  which  the 
Defendant  refused  to  give  as  useless,  when  the  bank  would  not  honour 
the  bills  Watson  then  held.  There  was  no  imputation  of  any  firatud  in 
the  transaction  made  at  the  trial,  and  it  does  not  appear  to  me  that 
the  verdict  of  the  jury  casts  any  slur  upon  the  Defendant's  veracity 
in  swearing  that  he  did  not  know  of  Marshall's  insolvency.  I  have  not 
the  slightest  doubt  that  Mr.  Watson  at  the  time  he  gave  his  evidence 
believed  what  he  swore.  The  finding  of  the  jury  simply  implies  that 
in  their  opinion,  although  he  knew  of  all  the  circumstances  which 
clearly  pointed  to  the  insolvency  of  Marshall,  and  though  his  con- 
duct at  the  time  showed  that  he  had  come  to  the  conclusion  to  which 
those  circumstances  pointed,  vis.,  that  Marshall  was  insolvent,  he  was 
unable  to  see,  when  giving  his  evidence,  that  he  had,  in  point  of 
fiict,  adopted  the  conclusion  which  those  circumstances  had  forced 
upon  him.  This  kind  of  honest  prejudice  in  their  own  favour, 
warping  their  judgment,  being  constantly  exhibited  by  parties  when 
giving  evidence  in  their  own  behalf,  it  would  be  most  unfair  to 
construe  a  disregard  shown  by  the  jury  of  such  evidence  into  anything 
like  an  imputation  upon  the  character  of  the  witness  for  veracity.  As 
the  defendant  has  appealed  against  the  decision  of  the  Court  in  re- 
fusing a  rule  nisi  on  certain  grounds  upon  which  the  rule  was  sought 
to  be  obtained,  I  may  add,  by  way  of  supplementary  reasons  for  my 
judgment  upon  that  part  of  the  case,  that  I  concurred  with  His  Honor 
Sir  W.  Manning,  with  whom  I  sat  on  the  hearing  of  the  argument 
for  a  rule  nisi,  in  thinking  that  the  whole  merits  of  the  case 
eonid  be  dealt  with  on  the  argument  of  the  rule  nisi  upon  the 
ground  upon  which  we  granted  it,  those  upon  which  we  refused  to 
grant  it  appearing  to  resolve  themselves  into  mere  questions  of  plead- 
ings. 1  moreover  felt  less  difficulty  in  refusing  to  grant  the  rule 
upon  those  grounds,  because  at  the  trial  it  appeared  to  me  that  no 
substantial  objection  was  raised  to  the  matter  being  left  to  the  jury, 
unembarrassed  by  technicalities  of  pleading,  upon  the  contention  of 
the  plaintiff's  counsel  that  the  plaintiff's  case  might  rest  upon  the 
count  for  money  had  and  received,  such  contention  not  being,  as  I 
took  it,  really  controverted  by  the  defendant's  counsel. 

Jtule  discha/rged  with  coats. 
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THE  QUEEN  t;.  RAWSON. 

Fehnioualyf  ufUatqfuUy,  <md  maUciously  tcounding  toUh  intent'— J6  Vic.  No.  17,  s.  5. 

— Untauifully  wounding — Common  assault. 

B.  was  chugged  with  feloniously,  unlawfully,  and  malicioasly  wonndiAg  W.  R. 
with  intent  thereby  to  do  him  some  grievous  bodily  harm.  The  Judge  directed 
the  jury  that  R.  might  be  convicted  of  unlawfully  wounding  under  16  Vic.  No.  17, 
Sec.  5,  and  declined  to  direct  them  that  R.  might  be  convicted  of  a  oommon  assaolt. 

That  direction  upheld  and  the  conviction  sustained. 

The  following  case  was  reserved  at  the  Bathurst  Circuit  Court  by 
Stephen^  A.  J.  for  the  opinion  of  the  Court  under  the  Act  13  Vic,  No. 8. 

''  The  Prisoner  Michael  Rawson  was  tried  before  me  at  the  last 
Circuit  Court  holden  at  Bathurst,  on  a  charge  of  feloniously,  unlaw- 
fully, and  maliciously  wounding  one  William  Rawson,  with  intent 
thereby  to  do  him  some  grievous  bodily  harm. 

I  directed  the  Jury,  in  pursuance  of  16  Vic.  No.  17,  Sec.  5,  that 
they  might  acquit  the  prisoner  of  the  offence  charged  and  find  him 
guilty  of  unlawfully  wounding.  The  Counsel  for  the  Prisoner 
asked  me  to  further  direct  them  that  they  might  find  the  Prisoner 
guilty  of  common  assault.     This  I  declined  to  do. 

The  Jury  acquitted  the  prisoner  of  the  felony  and  found  hinf 
guilty  of  the  misdemeanour  of  unlawfully  wounding. 

The  questions  of  the  consideration  of  the  Court  are ;  was  I  right  in 
so  declining,  and,  if  not,  can  the  conviction  of  unlawfully  wounding 

be  sustained?  ,,    tt    « 

M.  H.  Stephen.'^ 

The  Prisoner  was  not  represented. 

Fitcaim  for  the  Crown,  was  not  called  upon. 

Per  Curiam  (1).  The  words  of  the  section  (2)  are  very  plain 
and  the  direction  was  correct.  The  learned  Judge  properly  declined  to 
direct  the  Jury  that  the  prisoner  could  be  convicted  of  a  common  assault. 

♦  Conviction  s^isiain^d. 


(1)  Faucett,  Sir  William  Maj^nikg, 
and  WiNBETSB,  J.J. 

(2)  16  Vic.  No.  17.  S.  6.  The  words 
of  the  section  were  as  follow:  "If 
npon  the  trial  of  any  Laformation  for 
any  felony,  except  murder  or  man- 
slaughter, where  the  information  shall 
allege  that  the  Defendant  did  cut,  stab, 
or  wound  any  person,  the  Jury  shaU 
be  satisfied  that  the  Defendant  is  guilty 
of  the  cutting,  ntabbing,  or  wounding 
charged  in  such  information,  but   are 


not  satisfied  that  the  Defendant  is  guilty 
of  the  felony  charged  in  such  informa- 
tion, then  and  in  every  such  case  the 
Jury  may  acquit  the  Defendant  of  such 
felony,  and  find  him  guilty  of  unlaw- 
fully cutting,  stabbing,  or  wounding, 
and  thereupon  such  Defendant  shall  be 
liable  to  be  punished  in  the  same 
manner  as  if  he  had  been  convicted 
upon  an  information  for  the  misde- 
meanour of  cutting,  stabbing,  or  wound- 
ing. 
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THE  QUEEN  v.  REYNOLDS.  18®^- 

BeatialUy—MdU  turkey — Conviction — 9  Oeo,  I V.  c.  5i,  «.  i5.  ^  June  4. 

An  mmataial  connection  with  an  animal  of  the  fowl  kind  \b  sodomy. 
Rex  Y,  Mvlreaty,  M.S.  Bayley  J.     1  Rns.  on  Crimes,  938,  not  followed. 

This  was  a  special  case  reserved  under  13  Vic.  No.  8  for  the 
opinion  of  the  Court  by  Sir  William  Mannings  J. 

''This  man  was  tried  and  convicted  before  me  at  the  late  Dubbo 
Circuit  Courts  on  a  charge  of  bestiality.  Sentence  of  death  was 
recorded;  which  sentence  has  since  been  commuted  to  four  years' 
hard  labour  on  the  roads  or  other  public  works  (subject  to  a  point 
reserved). 

At  the  outset  of  the  trial  the  Prisoner's  counsel^  Mr.  Smyth^ 
objected  that  the  offence  charged  was  not  legally  susceptible  of 
commission  upon  an  animal  such  as  the  Prisoner  had  used  for  his 
lust ;  and  at  his  request  I  reserved  the  point.  I  then  allowed  the 
case  to  proceed  for  the  ascertainment  of  the  facts  and  for  the  opinion 
of  the  Jury ;  the  result  was  clear  proof,  to  their  satisfaction,  of  the 
facts  that  the  Prisoner  completely  gratified  his  lust  on  the  body  of  a 
male  turkey  which  he  had  first  cut  open  from  the  vent  downwards^  to 
a  sufficient  extent  to  admit  his  person. 

Mr.  Smyth  referred  to  the  citation^  in  1  Russell  on  Crimes  p.  988^ 
of  the  case  Bex  v.  Mulreaty,  from  the  MS  of  Bayley^  J.  as  estab- 
Ushing  that  an  unnatural  connection  with  a  fowl  is  not  sodomy^  a 
fowl  not  coming  under  the  term  ''  heast"  I  was  not  able  to 
recognize  the  full  force  of  this  citation  inasmuch  as  the  words  of  the 
statute  are  "  either  with  mankind  or  any  animal^''  but  in  the  face  of 
the  apparent  authority  I  considered  the  question  very  doubtful. 

W.  M.  Manning,  J.'' 

Smyth  appeared  for  the  Prisoner.  I  rely  on  the  law  laid  down 
in  Russell  on  Crimes  938  (1),  which  reads  as  follows: — ''An  unnatural 
oonnection  with  an  animal  of  the  fowl  kind  is  not  sodomy/ a  fowl  not 
coming  under  the  term  '  beast/  and  it  was  agreed  clearly  not  to  be 
sodomy  when  the  fowl  was  so  small  that  its  private  parts  would  not 
admit  those  of  a  man  and  were  torn  away  in  the  attempt. 

(1)  Rex  V,    Mulreaty  Hil  term   1872,  M.S.  Bayley,  J, 
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1880.  PUeaim  appeared  for  the  Crown. 


BXTVOLDS. 


Z^  FavcetTj  J.    I  think  the  point  raised  on  behalf  of  the  Prisoner 

V.  cannot  be  sustained.  From  the  note  of  Baylej,  J.  it  is  not  clear 
that  the  crime  in  the  case  there  cited,  was  committed.  The  point 
turned  on  the  construction  of  the  word  ''beast.'^  In  the  Act 
9  Geo.  iy.|  c.  Slj  s.  16,  now  in  force,  that  word  has  been  omitted 
and  "  animal ''  substituted,  which  would  include  all  animals  of  the 
fowl  kind. 

Sir  W.  Manning,  J.  I  am  also  of  the  same  opinion.  The 
change  of  nomenclature  is  not  accidental,  and  now  that  *'  animal  *' 
is  used  in  the  Act,  the  note  of  Bayley,  J.  does  not  apply. 

WiNDBTBB  J.  also  concuTTed. 

OonvieUan  9u$ia%ned. 


1880.  BLACK  v.  THE  ILLAWABRA  STEAM  KAYIQATIOK  OOMPAmr. 


June  24.  Bm  i^  lading'~0anidiikm9--LMUUif  i^  wmpaa^f—Oymen'  risk. 

Goods  were  shipped  to  be  aurried  from  Sydney  to  MerimbolA ;  the  Pbintiff 
given  a  bill  of  lading  with  the  following  oonditions : — **  Weight,  contents,  quality, 
and  condition  unknown,  and  not  acooontable  for  leakage,  breakage,  iUegible 
marks,  mst,  decay,  deterioration,  or  insuffidenoy  of  package.  To  be  conveyed  by 
the  company  on  the  following  terms,  namely :  Hie  company  not  to  be  responsible 
under  any  ciroamstanceB  if  snch  goods  or  any  of  them  be  missed  or  lost^  unless 
the  daim  be  made  on  account  thereof  within  two  weeks  from  this  date ;  nor  for 
any  loss  of  or  damsge  to  any  goods  which  exceed  the  sum  of  two  pounds  sterling 
in  value,  unless  the  goods  so  lost  or  damaged  be  booked  as  for  more  than  that 
value,  and  paid  for  accordingly ;  nor  for  any  loss  or  damsge  from  fire,  storm, 
flood,  or  tempest)  or  the  perils  or  dangers  of  the  seas,  rivers,  and  navigation, 
whether  in  ships,  boats,  barges,  or  at  wharves,  warehouses,  or  otherwise,  or  for 
decay,  deterioration  from  delay  or  otherwise ;  nor  for  damsge  to,  or  loss  of, 
deck  cargo ;  nor  for  accidents  to^  or  loss  of,  live  stock  of  any  description ;  nor  for 
any  goods  that  may  be  lying  unclaimed  above  fourteen  days  from  the  date  of 
arrival  at  their  place  of  destination ;  nor  for  general  average ;  nor  for  any  loss  or 
damage  whatsoever,  under  any  droumstanoes,  unless  such  loss  or  damage  shall 
occur  or  arise  from  or  in  consequence  of  the  gross  default  of  the  company."  The 
goods  so  shipped  were  lost. 

Held,  on  demurrer,  that  the  steam  company  were  not  liable  except  for  gross 
default. 

Tms  was  a  demurrer  hj  the  Defendants  to  the  Plaintiff's  replication. 
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John  Marshall  Black  sued  the  Illawarra  Steam  Navigation  Com-       1880. 
pany  for  that  the  Defendants  received  from  the  Plaintiff  certain  goods      ~ 
to  be  by  the  Defendants  shipped  on  board  of  the  steamship  Monaro,         v. 
and  safely  and  securely  carried  thereon  from  Sydney  to  Merimbula,  ^^^^^^ 
and  there  delivered   to  the   Plaintiff  for  freight  payable  by  the 
Plaintiff  to  the  Defendants ;  all  conditions  precedent  were  performed^ 
yet  the  Defendants  did  not  safely  and  securely  carry  and  deliver  the 
goods,  and  the  same  were  lost  to  the  Plaintiff. 

In  a  second  count,  the  claim  was  based  on  the  negligence  and 
carelessness  of  the  Defendants. 

For  a  third  plea,  the  Defendants,  as  to  the  first  and  second  counts, 
respectively,  alleged  that  the  goods  were  delivered  to  the  Defeifdants, 
and  were  received  by  them  to  be  carried  on  the  following,  amongst 
other  terms,  that  is  to  say : — That  the  Defendants  should  not  be 
responsible  under  any  circumstances  if  such  goods,  or  any  of  them, 
should  be  missed  or  lost,  unless  a  claim  should  be  made  on  account 
thereof  within  two  veeks  from  the  date  of  the  said  receipt  of  the  said 
goods  by  the  Defendtnts  for  shipment,  and  the  Defendants  say  that 
the  said  goods  were  lost,  and  no  claim  was  made  on  account  thereof 
within  two  weeks  fron:  the  said  date. 

And  for  a  fourth  piea,  the  Defendants  said  that  the  goods  were 
delivered  to  the  Defendaats,  and  were  received  by  them  to  be  carried 
upon  the  following,  amoigst  other  terms ;  that  is  to  say : — ^That  the 
Defendants  should  not  b«  responsible,  under  any  circumstances,  for 
any  loss  of  or  damage  to  my  goods  which  should  exceed  the  sum  of 
£2  sterling  in  value,  unless  the  said  goods  should  be  booked  as  for 
more  than  that  value,  and  pud  for  accordingly.  And  the  Defendants 
say  that  the  goods  exceeded  he  sum  of  £2  in  value,  respectively,  and 
were  not  booked  as  for  more  than  that  value,  and  were  not  paid  for 
accordingly,  as  required  by  the  said  condition. 

And  for  a  fifth  plea,  the  Xefendants  set  out  another  term  of  the 
contract,  viz.,  ''That  the  Defendants  should  not  be  responsible, 
under  any  circumstances,  for  aiy  loss  or  damage  from  the  perils  or 
dangers  of  the  seas,  rivers,  anl  navigation,'^  and  the  Defendants 
averred  that  the  loss  and  damage  complained  of  arose  from  the  said 
perils  and  dangers,  and  not  other^^ise. 

The  Plaintiff  replied:— (2)  %  setting  out  the  bill  of  lading; 
(3)  To  the  8rd  plea  (on  equitaUe  grounds),  that  the  goods  were 
lost  while  in  the  custody  and  care  of  the  Defendants,  for  the  purpose 
of  being  carried  as  alleged ;  and  the  Plaintiff  had  not,  and  could  not 
have  had,  any  notice  or  knowledge  of  the  said  goods  being  missed  or 
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1880.       lost  before  the  expiration  of  the  said  period  of  two  weeks  from  the 


Black 


date  of  the  receipt  in  the  3rd  plea  mentioned^ 


V,  The  conditions  of  the  bill  of  lading  set  out  in  the  replication  were  as 

^S^^o!^  follows : — '^  Weight,  contents,  quality,  and  condition  unknown,  and  not 
accountable  for  leakage,  breakage,  illegible  marks,  rust,  decay,  deterio- 
ration, or  insufficiency  of  package.  To  be  conveyed  by  the  company  on 
the  following  terms,  namely:  The  company  not  to  be  responsible,  under 
any  circumstances,  if  such  goods  or  any  of  them  be  missed  or  lost, 
unless  the  claim  be  made  on  account  thereof  within  two  weeks  from 
this  date  :  nor  for  any  loss  of  or  damage  to  any  goods  which  exceed 
the  sum  of  two  pounds  sterling  in  value,  unless  the  goods  so  lost  or 
damaged  be  booked  as  for  more  than  that  value,  and  paid  for 
accordingly ;  nor  for  any  loss  or  damage  from  fire^  storm,  flood  or 
tempest,  or  the  perils  or  dangers  of  the  seas,  rivem,  and  navigation, 
whether  in  ships,  boats,  barges,  or  at  wharves,  wsrehouses,  or  other- 
wise, or  for  decay,  deterioratioh  from  delay  or  otherwise ;  nor  for 
damage  to,  or  loss  of,  deck  cargo ;  nor  for  acciients  to,  or  loss  of, 
live  stock  of  any  description ;  nor  for  any  goo  A  that  may  be  lying 
unclaimed  above  fourteen  days  from  the  date  cf  arrival  at  their  place 
of  destination ;  nor  for  general  average ;  nor  for  any  loss  or  damage 
whatsoever,  under  any  circumstances,  unless  such  loss  or  damage 
shall  occur  or  arise  from  or  in  consequence  ot  the  gross  default  of  the 
company.'^ 

To  those  replications  the  Defendants  demurred. 

M.  H.  Stephen,  Q.O.,  Ba/rley,  Q.O^  and  0.  /.  Manning  in 
support  of  the  demurrer.  The  second  replication  was  in  answer  to 
the  third  plea,  as  the  Defendant  Gcmpany  were  exempted  from 
liability  under  the  condition  alleged  in  the  plea  and  admitted  by  the 
replication,  and  such  exemption  was  n#t  affected  by  the  fact  that  the 
loss  arose  from  the  default  alleged.  The  second  replication  was,  as 
far  as  it  was  pleaded  to  the  fourth  pea,  bad  for  the  same  reasons. 
The  third  replication  was  bad,  as  ii  admitted  the  third  plea,  and 
contained  no  legal  answer.  It  was  n>  part  of  the  contract,  nor  was  it 
material,  that  the  Plaintiff  had  not,  nor  could  not  have  notice  of  the 
goods  being  lost  in  time  to  compy  with  the  contract.  It  was  not 
shown  that  the  Defendants  were  in  any  way  responsible  for  the  want 
of  notice  alleged. 

Sir  George  Innes  and  Sly,  ir  support  of  the  replication,  cited 
Ooggs  V.  Bernard  (1),  Phillips  v.  Olarh  (2),  Czech  v.  General  Steam 

(1)  1  Sm,  L.  C.  228,  (2)  26  L,  J.  C,  P.  168, 
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NaffigaUon  Company  {S),  and  Lenno  v.  Dudgeon  reported  as  note      1880. 
to  that  case. 


Black 
if.  H,  Stephen,  Q,C.,  in  reply^  admitted  the  law  in  the  cases  cited,         v. 

but  contended  it  did  not  apply  to  the  present  case,  which  was  only  on   s^^^.^Co!^ 
the  construction  of  the  bill  of  lading. 

Hakorayb,  J.  The  whole  question  is  merely  one  of  the  con- 
itmction  of  the  bill  of  lading;  and,  in  construing  it,  the  Court 
cannot  go  outside  of  the  record.  But  assuming  everything  against 
the  Defendants,  that  instead  of  being  well,  their  steamships  were 
badly  managed  and  under-manned,  by  their  bills  of  lading,  which 
were  the  contracts  made  with  the  shippers  of  cargo,  as  the  Plaintiff 
was,  they  stipulated,  in  effect,  that  all  goods  should  be  carried  at  the 
risk  of  the  owner.  The  goods  were  carried  at  the  very  lowest 
freights;  and  the  Defendants,  as  they  legally  might,  protected 
themselves  under  all  circumstances  except  those  which  might  arise 
from  their  gross  default.  All  goods  shipped  were  carried  on  terms 
endorsed  on  each  bill  of  lading,  by  which  the  Defendants  were  saved 
harmless  in  certain  specified  cases.  At  the  end  of  the  terms  was  a 
clause  which  was  intended  to  include  any  case  which  did  not  come 
within  those  specified.  That  clause  governed  all  of  the  terms,  and 
the  Defendants  were  not  liable  "  for  any  loss  or  damage  whatsoever, 
under  any  circumstances,  unless  such  loss  or  damage  shall  occur  or 
arise  from  or  in  consequence  of  the  gross  default  of  the  company." 
All  of  the  demurrers  should  be  allowed,  with  leave  to  the  Plaintiff  to 
amend. 

Eaucbtt,  J.  I  feel  some  difficulty  in  deciding ;  and  that  difficulty 
is  cansed  by  the  last  clause  in  the  conditions  endorsed  on  the  bill 
of  lading.  The  construction  to  be  put  upon  those  conditions  is, 
however,  pretty  clear,  if  the  last  clause  is  read  separately  with  each  of 
the  preceding  ones.  The  Defendants  stipulated  that  they  would  not 
be  liable  for  the  loss  of  goods  unless  the  claim  on  account  thereof 
was  made  within  two  weeks  of  the  date  of  the  contract,  nor  would 
they  then  be  liable,  even  if  the  claim  was  duly  made,  unless  the  loss 
arose  through  the  default  of  the  Defendants — and  so  on  with  each 
clause.  By  so  reading  the  contract,  a  meaning  is  given  to  every 
word,  and  the  whole  is  construed  fairly,  reasonably,  and  according  to 
the  ordinary  meaning  of  the  words  employed.  In  short,  each  clause 
of  the  terms  governs  all  the  others ;  the  Defendants  are  not  liable 
nnless  for  gross  default,  even  if  the  other  stipulations  had  been 
comphed  with.    The  construction  is  not  altogether  free  from  difficulty. 

(3)  L.  R.  3,  C.  P.  14, 
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isao.  WiNDBTiR,  J.    I  am  of  the  tame  opinion.    By  the  demuner  a 

I  question  is  raised  as  to  the  construction  of  a  bill  of  lading  gi?en  by 

V.         the  Defendants  to  the  Plainti£P  on  the  receipt  by  them  of  goods  to  be 

s!^^Ca!^  carried  by  their  steamship  Monaro,  from  Sydney  to  Merimbula.    The 

construction  of  the  terms  endorsed  upon  the  bill  seems  dear  when 

examined.    The  Defendants^  under  all  circumstances,  have  protected 

themselves  from  claims  for  the  loss  of  goods,  unless  the  claim  was 

made  within  two  weeks  after  the  date  of  the  contract.   By  that  dauae 

they  saved  themselves  from  stale  claims  after,  it  might  be,  the 

witnesses  to  answer  any  such  claim  had  disappeared.   They  stipulated 

that  where  the  goods  were  of  more  than  £2  in  value,  their  value  was 

to  be  declared  and  a  special  rate  paid.    Those  contingencies  easily 

foreseen  were  guarded  against.     Then  follows  a  sweeping  dauae 

which  includes  all  other  cases  and  saves  the  Defendants  harmless 

save  for  negligence. 

Judgment  for  Defendants. 

Solicitors  for  Plaintiff — Spain,  8hf,  and  Salwey. 
Solictors  for  Defendants — Dadntrey  and  Jones, 


1880.  DOWUNG  anb  ANOTHBB  v.  JONES. 


June  24.      Promiuory  note — Agreemad  to  renew-S'egctiatwn  qf  the  note  yfUkout  noUce — 

JUfuicU  qf  indorsee  to  renew. 

The  Piftintiflw  aaed  for  damages  for  the  refnaal  of  the  Defendant  to  allow  the 
Plaintifla,  aooording  to  agreement,  to  renew,  at  maturity,  a  certain  promiiaoiy 
note  made  by  them.  The  Defendant  pleaded  that  at  the  time  when  the  note  fell 
due,  the  A.  J.S.  Bank  waa  the  holder  for  valne  of  the  note^  and  was  not  acting  as 
the  Defendant's  agent,  and  that  the  alleged  breach  of  the  Defendant's  agreement 
was  the  refusal  of  the  Bank  to  renew  the  note. 

Held  that  the  plea  waa  good. 

The  Defendant  also  pleaded,  in  addition  to  the  facts  stated  in  the  former  plea 
that  the  Plaintiffs  did  not  at  any  time  before  the  note  became  due  request  the 
Defendant  to  take  it  up  when  it  should  become  due,  or  tender  or  offer  to  giro  a 
note  in  renewal  of  the  original  note,  and  that  after  the  note  became  due,  tfao 
Defendant,  at  the  request  of  the  Plaintiflfs,  took  it  up,  and  the  Plaintiffii  gave 
and  the  Defendant  accepted  a  renewal,  and  the  Plaintifls  were  not  compelled  to 
pay  and  did  not  pay  the  original  note. 

Held  that  this  plea  was  also  good. 


DOWUHO 

V. 

JOKBS. 
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Dmlabation:  1.  That  it  wta  agreed  by  and  between  the  FlaintifiB  1880. 
and  the  Defendant^  that  the  FlaintifiB  should  buy  firom  the  Defendant 
and  the  Defendant  should  seQ  to  the  Plaintiffii  certain  sheep  of  the 
Defendant's  at  a  price  then  agreed  upon  between  them,  and  upon  the 
following  terms  and  conditions  amongst  others,  that  is  to  say : — ^that 
payment  of  the  said  price  should  be  made  by  promissory  note 
payable  six  months  after  date  without  interest,  and  that  the  Plaintiffs 
ihoold  have  the  option  of  renewing  for  four  months  by  paying  bank 
interest  for  the  term  of  such  renewal ;  and  the  Plaintiff  accordingly 
bought  the  said  sheep  and  gave  the  said  promissory  note  payable  six 
months  after  date.  Averment  of  the  fulfilment  of  conditions  pre- 
cedent. Breach,  that  the  Defendant  did  not  give  the  Plaintiffs  the 
option  of  renewing  the  said  promissory  note  at  maturity,  but  prevented 
them  from  renewing  the  same,  as  agreed  as  aforesaid,  and  refused  to 
allow  them  to  do  so;  and  by  reason  of  the  premises,  the  Plaintiffs 
were  injured  in  their  credit  and  reputation,  and  were  pressed  for 
payment  of  the  said  note  by  the  Australian  Joint  Stock  Bank,  who 
were  then  the  holders  thereof,  and  incurred  loss  and  expense  in  and 
about  endeavouring  to  obtain  a  renewal  of  the  said  note,  and  had  to 
p<y  .liurge  .QUI  for  mterest,  and  were  otberwi«i  greatly  injured. 

2.  That  the  Plaintiffs  and  the  Defendant  made  and  entered  into 
the  agreement  in  the  first  count  mentioned  upon  the  said  terms  and 
conditions  therein  set  forth,  and  the  Plaintiffs  accordingly  gave 
the  aaid  promissory  note  payable  six  months  after  date,  and  the 
Defendant  afterwards  discounted  the  said  note  at  the  Australian 
Joint  Stock  Bank  at  Wagga  Wagga,  and  indorsed  the  said  note  to 
the  said  Bank,  and  at  the  maturity  of  the  said  note  the  Plaintiffs 
requested  the  said  Bank,  then  being  the  holders  thereof,  to  renew 
the  same  in  accordance  with  the  said  agreement,  but  the  said  Bank 
refiised  to  acknowledge,  or  to  be  bound  by,  the  said  agreement,  or  to 
aDow  the  Plaintiffs  to  renew  the  said  note,  and  wrongfully  exonerated 
and  discharged  the  Plaintiffs  from  tendering  to  them  a  promissory 
note  in  renewal  of  the  said  first  mentioned  note,  in  accordance  with 
the  said  agreement,  and  from  paying  them  the  said  Bank  interest, 
and,  until  the  said  refusal  by  the  said  Bank,  the  Plaintiffs  were  always 
ready  and  willing  to  tender  a  promissory  note  to  the  said  Bank  as 
saeh  renewal,  as  aforesaid,  and  to  pay  them  the  said  Bank  interest. 
Averment  of  the  fulfilment  of  conditions  precedent  except  the  tender. 
Breach,  that  the  Defendant  did  not  give  the  Plaintiffs  the  option  of 
renewing  the  said  promissory  note  at  maturity,  but  prevented  them 
from  renewing  the  same,  as  agreed  as  aforesaid,  and  refused  to  allow 
them  to  do  so.    Averment  of  damage  as  in  the  first  count. 
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1880.  Pleas.  8.  That  at  the  time  when  the  said  note  of  the  Plaintiffs 

T  became  due^  the  said  Australian  Joint   Stock  Bank  in  the  said 

V.         declaration  mentioned^  was  the  lawful  holder  for  value  of  the  said 

^^^'      note  of  the  Plaintiffs,  and  was  not  acting  for,  or  on  behalf  of,  or  as  the 

agent  of  the  Defendant ;  and  that  the  breaches  in  the  first  and  second 

counts  respectively  alleged,  that  is  to  say,  that  the  Defendant  did  not 

give  the  Plaintiffs  the  option  of  renewing  the  said  note  at  maturity, 

bat  prevented  them  from  renewing  the  same,  and  refused  to  allow  them 

to  do  so,  were  the  alleged  refus&l  by  the  said  Bank  to  acknowledge  or 

to  be  bound  by  the  said  agreement,  or  to  allow  the  Plaintiffs  to 

renew  the  said  note,  and  that,  except  as  aforesaid,  the  Defendant  did 

not  commit  the  said  breaches. 

4.  That  at  the  time  when  the  said  note  of  the  Plaintiffs  became 
due,  the  said  Australian  Joint  Stock  Bank  was  the  lawful  holder  for 
value  of  the  said  note,  and  was  not  acting  for,  or  on  behalf  of,  or  as 
the  agent  of  the  Defendant ;  and  that  the  Plaintiffs  did  not  at  any 
time  before  the  said  note  became  due  request  the  Defendant  to  take 
up  the  same  when  the  same  should  become  due,  or  tender  to  the 
Defendant,  or  offer  to  give  to  the  Defendant  a  note  of  the  Plaintiffs  in 
renewal  of  the  said  first  mentioned  note.  Averment,  that  after  the 
said  first  mentioned  note  became  due,  the  Defendant,  at  the  request 
of  the  Plaintiffs,  took  up  the  said  first  mentioned  note,  and  the 
Plaintiffs  gave  and  the  Defendant  accepted,  and  procured  the  said 
Bank  to  accept  a  note  in  renewal  of  the  said  first  mentioned  note, 
and  the  Plaintiffs  were  not  compelled  to  pay  the  said  first  mentioned 
note,  but  the  same  was  renewed  as  aforesaid.  Averment,  that  the 
breaches  in  the  said  first  and  second  counts  respectively  alleged,  were 
the  alleged  refusal  of  the  said  Bank  to  acknowledge  or  to  be  bound 
by  the  said  agreement,  or  to  allow  the  Plaintiffs  to  renew  the  said 
note,  and  that,  except  as  aforesaid,  the  Defendant  did  not  commit  the 
said  breaches. 

Demurrer  to  the  Srd  plea  on  the  grounds : — 1.  That  the  plea  admits 
the  breaches  complained  of,  but  contains  no  legal  answer  thereto ; 
2.  That  the  fact  of  the  note  being  in  the  hands  of  the  Bank,  who 
refused  permission  to  renew,  is  no  excuse,  but  on  the  contrary,  is  the 
very  act  of  the  Defendant,  which  is  complained  of  in  the  declaration. 

Demurrer  to  the  4th  plea  on  the  grounds: — 1.  Upon  the  aame 
grounds  as  those  above  noted  in  respect  of  the  third  plea ;  3.  That  it 
was  not  necessary  for  Plaintiffs  to  tender  a  note  in  renewal  to  the 
Defendant,  for,  inasmuch  as  the  Defendant  had  negotiated  the  note, 
it  was  sufficient  for  the  Plaintiffs  to  tender  a  renewal  to  the  Bank,  the 
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then  holders  of  the  original  note ;  3.  That  the  Defendant  having,  at       1880. 
a  Bubseqaent  time,  and  after  breach  and  damage  to  the  Plaintiffs 
thereon,  procured  the  Bank  to    accept  a  renewal,  is  no  answer  in         o. 
law  to  the  action  for  the  previous  breach,  inasmuch  as  it  cannot      Jo^^m- 
amoant  to  performance  of  the  contract  nor  to  accord  and  satisfaction 
for  the  breach. 

Barley,  Q.O.  and  0.  B.  Stephen  (who  argued)  for  the  Plaintiffs  in 
sQpport  of  the  demurrer.  The  Defendant  is  liable  for  the  action  of 
the  Bank.  He  ought  to  have  given  the  Bank  notice  of  the  circum- 
stances under  which  the  note  was  given.  It  was  not  necessary  for 
the  Plaintiffs  to  tender  a  note  in  renewal  before  maturity ;  the  maker 
of  a  note  is  entitled  to  a  reasonable  time  after  maturity  to  renew : 
MaUlard  v.  Page  (1).  That  case  shews  that  it  is  no  defence  to  say 
that  a  renewal  was  not  tendered  before  maturity.  The  effect  of  the 
Defendant's  conduct  has  been  to  put  it  out  of  his  power  to  carry  out 
his  agreement  and  to  deprive  the  Plaintiffs  of  the  right  to  exercise 
their  option.  Consequently,  there  has  been  a  breach  of  the  agreement, 
and  the  subsequent  renewal  cannot  affect  the  case.  The  cause  of 
action  having  once  arisen  cannot  be  taken  away  by  a  subsequent 
performance  of  the  contract  by  the  Defendant.  [Faucett,  J.  Must 
not  your  contention  go  to  this  length,  either  that  such  a  note  must 
not  be  negotiable  at  all  or  that  it  must  bear  a  written  notice,  that  it 
is  to  be  renewable  in  the  holder's  hands  ?]  No ;  all  we  say  is,  that 
the  Defendant  must  not  put  it  out  of  his  power  to  fulfil  his  contract. 
[Sib  W.  Manning,  J.  Did  not  the  Plaintiffs  get  all  that  they 
were  entitled  to,  as  the  note  was  afterwards  renewed  ?]  It  was  not 
renewed  at  maturity,  as  the  Plaintiffs  had  a  right  to  have  it  renewed, 
and  a  subsequent  renewal  would  have  no  effect  when  the  damage  had 
been  sustained.  All  the  harm  that  could  be  done  to  the  Plaintiffs' 
reputation  by  the  dishonour  was  done. 

If.  H.  Stephen,  Q.O.  and  Knox,  for  the  Defendant,  were  not 
called  upon  to  support  the  pleas. 

Faucett,  J.  I  am  of  opinion  that  this  action  cannot  be  maintained 
under  the  circumstances.  It  appears  from  the  declaration  that  a 
promissory  note  was  given  by  the  Plaintiffs  to  the  Defendant  under 
an  agreement  that  the  Plaintiffs  should  have  the  option  of  renewing 
it  at  maturity  for  four  months.  The  Defendant  negotiated  the  note 
with  the  Bank.  When  it  matured,  the  Plaintiffs  went  to  the  Bank 
and  claimed  to  be  allowed  to  renew  it.     The  Bank  refused  to  renew 

(1)  L.  R.  5  Ex.  312. 
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1880.  the  note.  The  Defendant  says  in  his  3rd  plea  that  the  action  of  the 
_  ~  Bank  was  the  action  of  the  Bank  alone  and  not  his.  I  take  it  for 
V,  granted  that  the  Bank  sued  and  put  the  Plaintiffs  to  costs.  It  is 
JoNBs.  gi^j  ^)|g^  |.}^^  PlaintiffiB  are  to  have  a  reasonable  time  to  renew  after 
maturity.  But  I  take  it  that  the  valid  principle  of  law  in  these  cases 
is  this^  that  as  soon  as  a  promissory  note  becomes  dne^  it  ought  to  be 
paid  in  cash.  The  only  difference  when  there  is  an  agreement  of  this 
kind  is^  that  instead  of  giving  caah^  the  person  should  have  the 
option  of  giving  his  promissory  note.  If  it  were  otherwise^  the  whole 
law  of  promissory  notes  must  be  altered^  because  it  will  come  to  this, 
that  the  payee  of  such  a  note  cannot  discount  it.  But  it  is  said  that 
the  other  person  must  not  make  himself  incompetent  to  accept  the 
renewal.  How  does  he  do  so  7  What  can  the  first  holder  do  ?  He 
is  entitled  to  negotiate  the  note  and  sayj  if  you  come  to  me  I  will 
take  it  up.  We  know  that  the  usual  practice  in  commerce  is  to 
tender  a  renewal  before  maturity.  Otherwise  it  would  come  to  this^ 
that  the  first  holder  who  has  received  the  note  is  to  hpld  it  for  several 
days  after  maturity^  until  he  thinks  a  reasonable  time  has  elapsed  for 
the  maker  to  demand  a  renewal.  He  cannot  demand  payment,  he 
cannot  sue.  The  result  of  Mr.  0.  B,  Stephen^ s  argument  and  the 
result  of  that  case,  if  it  is  held  to  be  law,  would  come  to  that.  It  is 
for  the  maker  of  the. note  to  go  to  the  payee  and  ask  him  to  renew. 
Here  negotiation  was  not  prevented  by  the  agreement,  and  the  note 
gets  into  the  hands  of  the  Bank.  The  Plaintiffs  having  no  agreement 
with  the  Bank,  go  to  the  Bank — ^they  do  not  go  to  the  Defendant, 
and  then  try  to  come  down  on  the  first  holder.  To  decide  in  favour 
of  the  Plaintiffs,  we  must  say  that  a  person  taking  a  note  with  a 
condition  of  this  kind  attached  to  it,  makes  himself  liable  to  damages, 
if  he  negotiates  it.  I  think  the  person  who  is  entitled  to  a  renewal 
must  be  prepared  either  to  pay  or  renew  the  note  at  maturity. 

Sir  W.  Manning,  J.  The  case  cited  {Maillard  v.  Page)  is 
certainly  very  unlike  the  present  one.  There  the  Plaintiff  was  the 
payee  of  the  note  and  the  Defendant  was  the  maker.  It  was  quite 
plain  that  the  agreement  contemplated  the  exercise  of  an  option  by 
the  Defendant  to  renew.  Two  days  after  maturity  he  came  and 
asked  for  a  renewal.  The  Court  held  that  in  equity  the  holder  of 
the  bill,  who  was  a  party  to  the  original  agreement,  would  be 
restrained  from  bringing  an  action  on  the  bill  before  the  extended 
period  had  expired.  That  was  a  very  different  case  from  this.  Even 
in  that  case,  one  of  the  Judges  thought  that  the  Defendant  was  too 
late  in  asking  for  the  renewal,  and  gave  his  decision  according  to  the 


Joim. 
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almost  invariable  course  in  these  cases.  In  the  absence  of  authority^  1880. 
I  should  have  thought  that  the  option  to  renew  should  be  exercised  -. 
before  maturity.  All  that  this  case  shews  is,  that  a  person  may  v. 
exercise  that  option  within  a  reasonable  time  after  maturity.  Con- 
sistently with  these  pleadings  that  might  have  been  the  case  here. 
The  Plainti£f  says,  '*  You  agreed  to  renew  and  afterwards  refused  to 
renew.''  The  Defendant  says,  ''You  went  to  the  Bank  and  not  to 
me;  the  Bank  refused  and  not  I."  I  think  the  third  plea  is  good. 
Hie  fourth  plea  goes  on  further  to  allege  that  there  was  no  tender 
before  maturity,  and  that  when  the  Defendant  was  asked  to  do  so,  he 
returned  the  note  and  took  one  from  Flaintififs  in  renewal.  I  cannot 
imagme  that  those  pleas  are  not  good.  The  Bank  could  not  be 
asked  to  take  a  renewal  with  the  name  of  one  party  only  when 
ihey  had  the  names  of  both  parties.  For  all  that  appears  oh  these 
pleadings,  anything  which  the  Defendant  was  bound  to  do  may  have 
been  done  by  him  as  soon  as  he  was  requested  by  the  Plaintiffs.  I 
think  the  demurrer  should  be  overruled. 

WiNDBTSB,  J.     For  the  reasons  given  by  their  Honors,  I  agree  in 
thinking  that  the  demurrer  should  be  overruled. 

Judgment  for  the  Defendant, 

Attorneys  for  the  Plaintiffs— Oooium,  Ryan  and  Dunn. 
Attorneys  for  the  Defendant — Want,  Johnson  and  Wa/nt. 


MAJOB  V.  BULLOCK.  188O. 


OertifeaU/cr  eo$U-^AuauU—Pka  qf  jwiificaikm^Distria  CcwrU  Act,  9.  101— -      jy^^^^  g. 

22  S  $S  Oar,  II,  e.  9,  $.  ISS^Practke, 

Whirs  a  plea  of  jasiificatioii  ia  filed  in  an  action  for  an  assault,  it  is  not 
nswfimy  for  a  Judge  to  give  a  certificate  for  costs  under  the  Act  22  ft  23,  CSar.  n, 
«•  9^  1. 136  in  order  to  entitle  the  Flainti£f  to  moxe  costs  than  damages. 

Sembk  that  the  Act  22  &  23,  Car.  II,  c.  9  is  in  force  in  the  colony. 

This  was  a  motion  to  make  absolute  a  rule  nisi  to  rescind  an 
Older  of  Windeyer,  J.,  dismissing  with  costs  an  application  in 
Chsmbera  to  review  the  Frothonotary's  taxation  of  the  costs  in  the 
action. 
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1880.  The  action  was  for  an  assault.     The  Defendant  pleaded  not  gnilty^ 

~I  and  a  justification  in  defence  of  his  freehold.    A  verdict  was  found 

Majob  ... 

V,         for  the  Plaintiff  with  damages  one  farthing.     At  the  trials  Faucett,  J. 

BuLix)CK.     certified,  under  the  District  Courts  Act,  that  the  action  was  a  proper 

one  to  be  brought  in  the  Supreme  Court.   Afterwards,  upon  taxation 

before  the  Frothonotary,  it  was  argued  that  a  second  certificate  was 

required  under  the  Statute  22  &  23  Car.  II,  c.  9,  s.  136,  and  that, 

as  no  such  certificate  had  been  given,  the  Flaiutiff  could  recover  no 

more  costs  than  damages.    The  Frothonotary  overruled  the  objection 

and  allowed  the  Flaintiff  his  full  costs  of  suit. 

Barley,  Q,0.  and  Rogers  in  support  of  the  rule.  The  District 
Courts  Act  leaves  the  matter  just  where  it  was  before.  The  Act 
says  that  the  Flaintiff,  in  case  the  Judge  certifies,  shall  have  the  same 
judgment  for  costs  ''  as  if  this  Act  had  not  been  passed.'^  Therefore, 
if  a  prior  Statute  took  away  the  costs  from  him,  the  District  Courts 
Act  would  not  give  them  to  him.  Several  English  Acts  relating  to 
costs  have  been  held  to  be  in  force  in  this  colony.  In  Breruin  v. 
Russell  (I)  the  Act 8  and  9  6ul.  Ill,  c.  2,  s.  9,  and  in  Bnriv.  Ooyder 
(2)  the  Act  43  Eliz.  were  held  to  be  in  force.  The  same  reasoning 
would  apply  to  the  Act  22  &  23  Car.  II,  c.  9.  It  may  be  argued 
that  the  Act  12  Vic.  No.  1  repeals  the  Statute  of  Charles,  but 
Evans  v.  Rees  (3)  decides  that  a  general  enactment  does  not  repeal  a 
special  one.  In  England,  the  Act  3  &  4  Vic,  c.  24,  s.  1  repealed 
the  Statutes  of  Elizabeth  and  Charles  as  to  costs ;  but  it  was  held  in 
Evans  v.  Rees  that  it  did  not  repeal  the  Act  21  Jac  I,  c.  16. 
Evans  v.  Rees  was  affirmed  in  Marshall  v.  Martin  (4),  which  shews 
that  a  certificate  under  the  District  Courts  Act  is  not  sufficient. 
There  the  Flaintiff  had  two  certificates  but  it  was  held  that  he 
required  three.  Powle  v.  Oandy  (5)  is  an  express  decision  that  the 
English  County  Courts  Act  (which  is  in  the  same  terms  as  our 
District  Courts  Act  with  regard  to  costs)  leaves  the  law  as  to  costs 
just  where  it  was.  That  a  general  Statute  does  not  repeal  a  special 
one  is  laid  down  in  Maxwell  on  Statutes  (6)  on  the  authority  of 
GHllett  V.  Oreen  (7).  [Faucbtt,  J.  Does  not  "Judge  at  the  trial" 
mean  the  presiding  Judge  ?  Can  he  not  give  the  certificate  at  any 
time,  or  is  it  necessary  that  he  should  certify  "at  the  trial"?] 
The  Statute  requires  him  to  certify  "on  the  back  of  the  record.'* 
That  shows  that  it  must  be  done  at  the  trial. 

(1)  Foet  D.  C.  App.  247.  (5)  7  C.  B.  N.  S.  566. 

(2)  10  S.  C.  R.  109.  (6)  p.  267. 

(3)  9  C.  a  N.  S.  391.  (7)  7  M.  <t  W.  347. 

(4)  L.  R.  5,  Q.  B.  239. 


Bullock. 
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M.  H.  Stephen,  Q,G.  and  Pilcher  show  cause.     There  are  clear       1880. 

authorities  to  show  that  where  a  justification  is  pleaded^  the  case  is  Z. 

taken  out  of  the  Statute.     They  are  Page  v.  Greed  (8),  Smith  v.  _    v. 
Edge  (9),  Redridge  v.  Palmer  (10),  Peddell  v.  Kiddle  (11). 

Darhy,  The  Court  will  not  follow  these  authorities  if  it  does  not 
agree  with  the  reasoning  in  support  of  the  judgments.  The  distinc- 
tion drawn  in  these  cases  is  altogether  artificial. 

Faucett,  J.  It  is  impossible  for  us  to  resist  the  decisions.  Those 
cited  extend  over  at  least  a  hundred  years.  In  this  colony  we  took 
over  the  judge-made  law  as  part  of  the  law  of  England.  In  following 
these  authorities,  I  am  greatly  influenced  by  a  recent  decision  of 
the  Privy  Council  (12).  When  this  Court  followed  one  of  its  own 
decisions,  which  at  the  time  it  was  given,  was  in  accordance  with  the 
English  authorities,  though  the  Court  of  Appeal  in  England  had  since 
decided  that  the  law  laid  down  in  a  former  English  case,  and  acted 
on  for  many  years,  was  not  really  the  law,  the  Privy  Council  said 
that  it  would  have  been  desirable  for  this  Court  to  yield  to  the 
decision  of  a  Court  which  would  bind  the  other  English  Courts. 

Sib  W.  Manning,  J.  Had  it  not  been  for  the  decisions,  I  think 
Mr.  Barley's  argument  would  have  been  convincing. 

Faucett,  J.  I  have  no  doubt,  upon  hearing  Mr.  Darley's 
argument,  that  the  Statute  22  &  23  Car.  II,  c.  9  is  in  force  in  the 
colony. 

WiNDBTER,  J.     I  am  of  the  same  opinion. 

Rule  discharged  with  costs. 

Attorney  for  the  Plaintiff — Hellyer. 

Attorney  for  the  Defendant — A,  H,  McCulhch,  junr, 

(8)  3  T.  R.  891.  (11)  3  T.  R.  659. 

(9)  3  T.  R,  562.  (12)  Tnmble  v.   HiU.  49   L.  J.  N.  S. 
(10)  2  H.  Bl.  2.  P.C.  49. 
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1880.  HAMMOND  v.  GOURLAY. 


June,  7.       BrJQ,  of  ScUe — BegistrcUum — Attestation  not  copied — Defect  supplied  by  affidavU — 

19   Vic.,  No.  S. 

« 

A  bill  of  sale  was  registered,  the  body  of  the  docoxnent  being  correctly  copied, 
but  the  copy  omitting  the  names  of  the  settlor  and  the  attesting  witness.  The 
affidavit  of  the  attesting  witness  supplied  the  particulars  deficient. 

Held  that  the  registration  was  valid. 

Motion  to  make  absolute  a  rule  nisi  for  a  new  trial.  An  inter- 
pleader issue  was  directed  in  the  Supreme  Court  and  afterwards 
removed  to  the  District  Court  at  Newcastle.  The  Plaintiff  claimed 
under  a  settlement  executed  by  the  judgment  debtor  upon  his  wife^ 
of  which  the  Plaintiff  was  trustee^  and  the  Defendant  was  the 
execution  creditor.  It  appeared,  in  evidence,  that  the  settlement 
(which  dealt  only  with  personalty)  was  registered  under  the  Bills  of 
Sale  Act  (19  Vic,  No.  2).  The  registration  copy  correctly  followed 
the  body  of  the  settlement  and  the  attestation  clause,  but  the  names 
of  the  settlor  and  the  attesting  witness  were  not  copied.  The 
affidavit  of  the  attesting  witness,  filed  at  the  same  time,  stated  the 
name  and  address  of  the  witness,  and  also  stated  that  the  settlement 
was  executed  by  the  settlor  in  his  presence.  The  District  Court 
Judge  held  that  the  registration  was  invalid  under  the  Act,  and  by 
his  direction  the  Jury  returned  a  verdict  for  the  Defendant. 

Rogers,  for  the  Plaintiff,  in  support  of  the  rule.  The  only 
particulars  which  were  deficient  were  supplied  by  the  affidavit  of  the 
attesting  witness.  All  the  information  required  by  the  Act  to  be 
given  was  given.  This  point  has  already  been  decided  at  nisi  prius 
by  the  Chief  Justice.  In  Eyers  v.  Sempill  (1),  Sir  James  Martin, 
C.J.,  held  that  the  registration  under  these  circumstances  was. good. 

Sir  George  Innes,  for  the  Defendant,  shows  cause.  Eyers  v. 
Sempill  is  no  authority  for  the  Plaintiff's  contention.  It  was 
unnecessary  there  to  decide  the  point,  as  the  bill-of-sale-holder  had 
taken  possession,  and  the  validity  of  the   registration  was  not  in 

(1)  Eyers  v.   Sempill.    The  copy  of  verifying  the  execution,  &c.    Held  by 

the  biU  of   sale  filed  on  registration  Sir  James  Martin,  C.J.,  a  suflScient 

omitted  the  names  where  the  signatures  true  copy,   and  that  the  registration 

should  have  been  copied.  The  attesting  was  valid.  (13th  August*  1874.    3k  reL 

clause  was  complete,  also  the  affidavit  C.  B.  Stephen. ) 
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qaestion  at  all.    It  is  clear,  from  the  decisions,  that  the  strictest       1880. 
compliance  is  required  with  the  conditions  imposed  by  the  Bills  of  ~ 
Sale  Act.    Here  there  has  admittedly  not  been  a  compliance  with  the         v. 
Act.    A  "  true  copy  of  the  attestation  "  cannot  mean  a  copy  of  the    ^^"m^^- 
attestation  clause  omitting  the  names  of  the  parties  and  the  attesting 
witness.     It  is  said  that  the  defect  is  cured  by  the  affidavit.    But 
persons  searching  are  entitled  to  have  both  the  affidavit  and  the  copy 
of  the  bill  of  sale  complete,  in  order  that  they  may  compare  one  with 
the  other,  and  see  whether  they  correspond.     They  have  a  right  to 
test  the  truth  of  the  affidavit  by  the  copy  bill  of  sale.     Butten  v. 
(yNeill  (2)  shows  the  strictness  of  construction  adopted  in  cases 
under  this  Act.     EmmoU  v.  Marchant  (3)  is  also  a  very  strong  case. 

Rogers,  in  reply,  cited  Jones  v.  Harris  (4). 

PsB  CuBiAM  (5).  We  think  the  provisions  of  the  Act  were 
substantially  complied  with.  The  object  of  the  Act  was  to  oblige  the 
makers  of  biUs  of  sale  to  give  full  information  of  the  nature  of  the 
transaction  to  creditors ;  and  we  think  the  necessary  information  was 
given  in  this  case  by  the  affidavit  of  the  attesting  witness. 

Rule  absolute  with  costs. 

Attorneys  for  the  Plaintiff — McCarthy,  Robertson  and  Fisher. 
Attorneys  for  the  Defendant — Want,  Johnson  and  Want. 


Ex  PARTS  GOOPER. 


ProseaOkm  for  Perjury  pending  Suit-Staying  Proceedings— Interference  toUh 

Administration  of  JtuUce— Jurisdiction, 


1880. 


The  Court  has  juriadictioii  to  stay  proceedings  upon  an  information  for  perjury  _ 
preferred  by  a  party  to  a  soit  against  witnesses  while  the  suit  is  still  pending.       yim^  4^ 
(Per  Habo&avx  and  Fauobtt,  J.  J.,  Sia  W.  Manning,  J.,  dissentiente) 

Application  on  notice  to  stay  all  proceedings  upon  an  informa- 
tion against  one  Alexander  Cooper  for  perjnry  committed  as  a  witness 
in  the  suit  Smith  and  others  v.  Kearney  and  others,  now  pending  in 

(2)  L.  B.  4  0.  P.  Div.  364.  (6)  Faucett,  Sib  W.  Manning  and 

(3)  L.  R.  3  Q.  B.  Div.  065.  WiNnmrKB,  J.J, 

(4)  L.  R.  7  Q.  B.  167. 
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1880.       this    Court    in    its   Equitable  Jurisdiction.      The    Applicant    had 
appeared  before  two  Justices,  in  obedience  to  a  summons,  and  the 

Bx  PARTE 

Ck>opBR.  case  was  adjourned.  The  order  was  asked  for  against  the  Justices 
against  Frank  McDonald,  one  of  the  Plaintiffs  in  the  suit  and 
the  informant,  and  against  Mr.  J.  W.  Johnson,  his  solicitor. 
It  appeared  from  the  affidavits  that  the  Applicant  was  called 
in  the  Master's  Office  as  a  witness  for  one  of  the  Defendants 
in  the  Equity  suit.  The  suit  was  brought  to  establish  among  other 
things  the  illegitimacy  of  the  infant  Defendant,  one  Wilhelmina  Eve 
Linden.  At  the  time  of  her  birth  her  mother  was  married  to  one 
John  Henry  Linden,  and  it  was  attempted  on  her  behalf  to  show 
opportunities  of  access  between  her  mother  and  Linden  about 
the  time  of  her  conception.  The  Applicant  gave  evidence  that  about 
that  time  he  had  seen  Mr.  and  Mrs.  Linden  together  in  a  room  at  a 
hotel  kept  by  one  Mrs.  Maxey.  It  was  stated  in  the  affidavits  filed  in 
opposition  to  the  application  that  at  the  time  stated  Mrs.  Maxey  was 
not  the  proprietress  of  the  hotel,  and  other  facts  were  put  forward 
tending  to  show  that  the  Applicant's  evidence  was  untrue.  The 
information  was  sworn,  and  proceedings  under  it  commenced  before 
the  evidence  for  the  infant  Defendant,  which  was  being  taken  in  the 
Master's  Office,  was  closed.  It  also  appeared  that  similar  proceedings 
had  been  taken  against  another  witness,  and  were  contemplated 
against  a  third. 

Pilcher,  in  support  of  the  application. 

Owen,  for  Mr.  Johnson,  took  the  preliminary  objection  that  a 
witness  who  was  prosecuted  for  perjury  had  no  locus  standi  to 
make  an  application  for  a  stay  of  proceedings,  but  that  the  application 
ought  to  be  made  in  the  suit  by  one  of  the  parties  to  the  suit,  and 
on  the  Equity  side  of  the  Court. 

Per  Curiam.  The  benefit  of  the  objection  will  be  reserved  until 
after  the  argument  on  the  merits. 

Pilcher.  This  is  a  case  in  which  the  Court  will  interfere.  There 
is  an  inherent  power  in  the  Court  to  preserve  the  administration  of 
justice  from  suspicion  and  to  stop  anything  having  a  tendency  to 
obstruct  the  regular  course  of  justice.  Any  attempt  to  intimidate 
witnesses  while  a  cause  is  pending  and  before  the  evidence  is  closed, 
is  a  gross  contempt  of  Court.  Anything  whatever  tending  to 
prejudice  the  fair  trial  of  a  cause  is  an  interference  with  the  proper 
administration  of  justice.     In  Skipworth's  Case  (1),  Blackburn,  J . 

(1)  L.  R.  9  Q.  B.  219. 
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in  delivering  the  judgment  of  the  Court,  says : — "  When  an  action       1880. 
ia  pending  in  the  Court,  and  anything  is  done  which  has  a  tendency  ~  " 

to  obstruct  the  ordinary  cause  of  justice  or  to  prejudice  the  trial,     Cooper. 
there  is  a  power  given  to  the  Courts,  by  the  exercise  of  a  summary 
jurisdiction,  to  deal  with  and  prevent  any  such  matter  which  should 
interfere  with  the  due  course  of  justice ;  and  that  power  has  been 
exercised,  I  believe,  from  the  earliest  times  that  the  law  has  existed. 
It  certainly  has  been  exercised  in  the  manner  in  which  we  now 
exercise  it.     The  Courts  of  Justice  being  clothed  by  the  law  with 
that  power,  a  duty  is  cast  on  the  Court,  in  a  proper  case,  and  when 
they  see  that   the  Court  should  summarily  interfere  and  prevent 
something  which  would  obstruct  the  due  course  of  justice,  to  exercise 
that  power .*'     In  Lechmere  Charlton's  Case  (2)  the  same  rule  is  laid 
down  in  other  words  by  Lord  Oottenhami  '^AU  these  authorities 
tend  to  the   same  point;    they  shew  that   it  is  immaterial   what 
measares  are  adopted,  if  the  object  is  to  taint  the  source  of  justice, 
and  to  obtain  a  result  of  legal  proceedings  different  from  that  which 
would  follow   in    the  ordinary  course.     It  is   a  contempt  of  the 
highest  order.^^     The  same  principle  was  acted  upon  in  Littler  v. 
Thompson  (8)  and  In  re  the  Cheltenham  and  Swansea  Railway 
Oompany   (4).     We   say   that    to  intimidate  witnesses  by  taking 
criminal  proceedings  against  them  has  a  tendency  to  obstruct  the 
due  course  of  justice.     It  would  not  be  disputed  that  if  attacks  were 
made  upon  the  witnesses  in  the  newspapers,  or  if  the  witnesses  were 
threatened,  a  contempt  of  Court  would  be  committed,  and  no  possible 
distinction  can  be  drawn  in  this  case.     The  simple  object  is  to  blast 
the  character  of  the  Defendants'  witnesses  by  obtaining  their  com- 
mittal on  a  charge  of  perjury.     In  Rex  v.  Clement  (5),  Holroydj  J., 
says :  *'  I  take  it  to  be  clear  that  a  Court  of  Record  has  or  ought  to 
have  power  to  make  orders  for  regulating  their  proceedings  and  for 
the  furtherance  of  justice  in  the  proceedings  before  them,  which  are 
to  continue   in  force  during  the   time  that   such  proceedings  are 
pending. '' 

But  there  are  other  decisions  which  shew  that  the  particular  pro- 
ceeding adopted  here  has  been  condemned  by  the  Courts.  In  one 
case  it  was  attempted  to  obtain  a  mandamus  against  magistrates  who 
refused  to  entertain  a  prosecution  arising  out  of  civil  proceedings 
mitil  those  proceedings  were  terminated:   Reg.  v.  Ingham  (6).     The 

(2)  2  Myl.  k  Cr.  316.  (5)  4  B.  A  Aid.  229. 

(3)  2  Bcav.  129.  (6)  14  Q.  B.  396 

(4)  L.  R.  8  Eq.  580. 
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1880.       Court  not  only  held  that  it  would  not  interfere  with  the  discretion  of 
~"  the  magistrates,  but  that  their  discretion  had  been  rightly  exercised, 

CooFBR.  s^d  that,  in  the  interests  of  justice  the  criminal  proceeding  should 
be  postponed.  Reg.  v.  Ashbum  (7)  and  Beg.  v.  Simmons  (7),  shew 
that  it  is  the  practice  of  the  Central.  Criminal  Court  to  postpone 
criminal  prosecutions  until  after  the  termination  of  the  civil  pro- 
ceedings out  of  which  they  arise.  In  Paley  on  Summary  Con^ 
victions  (8)  it  is  laid  down  that  justices  ought  to  postpone  such  a 
prosecution.  If  it  is  thought  that  there  is  any  danger  of  the 
Applicant  not  being  forthcoming  after  the  close  of  the  case,  he  can 
be  held  to  bail. 

Owen,  for  Respondent  Johnson.  This  application  is  altogether 
misconceived.  The  application  ought  to  have  been  made  to  the 
magistrates  to  postpone  the  hearing  of  the  information  till  the  suit 
was  decided.  Again,  the  application  is  not  made  by  a  party  to  the 
suit,  and  a  mere  witness  is  not  interested  in  the  administration  of 
justice  between  the  parties  to  the  suit.  Then  the  applicant  has  no 
right  to  bring  Mr.  Johnson  here ;  he  did  not  swear  the  information, 
and  has  only  given  bond  fide  advice  to  his  client.  As  to  the  merits 
of  the  case,  the  authorities  cited  have  no  bearing.  In  all  those  cases 
the  proceedings  which  were  pimished  by  the  courts  were  intended  to 
sway  public  opinion,  and  so  to  affect  the  result  of  the  case.  But 
here  it  is  sought  to  stop  a  legal  proceeding  before  a  competent 
Court,  the  object  of  which  is  to  elicit  the  truth.  [Faucbtt,  J.  Why 
not  elicit  the  truth  by  calling  evidence  in  reply  ?  ]  Of  course,  if 
the  Court  saw  that  a  legal  process  was  being  abused  it  would  interfere. 
But  here  the  party  is  only  pursuing  a  remedy  which  he  has  a  perfect 
right  to  pursue,  and,  indeed,  fulfilling  his  duty  as  one  of  the  public 
in  prosecuting  an  offender.  It  is  said  that  the  object  of  the  prose- 
cution was  to  intimidate  the  witnesses.  But  it  appears  that  the 
evidence  for  the  Defendant  is  now  closed,  and  what  effect  can  any  intimi- 
dation have  after  the  witnesses  have  given  their  evidence.  Besides, 
this  cause  will  be  heard  before  the  Primary  Judge,  and  not  before  a 
jury,  and  it  is  not  to  be  supposed  that  his  Honor,  in  estimating  the 
evidence  of  these  witnesses,  will  be  influenced  by  the  fact  that  they 
have  been  committed  for  perjury.  The  magistrates  have  a  discretion 
to  hear  or  to  postpone  the  hearing  of  the  information,  and  the 
application  ought  to  have  been  made  to  them.  There  have  been 
many  cases  in  this  Court  in  which  prosecutions  have  been  instituted 

(7)  8  C.  &  P.  50.  (8)  p.  81. 
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during  the  pendency  of  civil  proceedings  in  respect  of  the  same       1880. 

matters,  but  no  such  application  as  the  present  has  ever  been  made.  "I 

A  short  time  ago  an  action  was  brought  by  Peisley  against  Himmel-     Ck>oF£R. 

hoch  for  breach  of  contract.      Himmelhoch  thereupon  prosecuted 

Peisley    for    conspiracy,    but     the     prosecution    was    not    stayed. 

[Faucktt,  J.     There  was  no  application  for  a  stay  of  proceedings.] 

In  Hancock's  Will  case  some  of  the  witnesses  were  prosecuted,  and 

the  prosecution  went  on  to  conviction,  notwithstanding  the  pendency 

of  the  Ecclesiastical  suit.     Again,  in  Swadling  v.  Simpson,  a  recent 

case  in  Equity  in  this  Court,  an  information  was  laid  against  some  of 

the  witnesses  for  forgery  while  the  suit  was  pending.     No  application 

was  made  to  the  Court,  but  the  magistrates,  on  being  appUed  to, 

suspended  the  investigation  till  after  the  suit  was  concluded.     This 

suit  has  already  been  pending  for  some  years,  and  may  last  a  very 

long  time  yet.     Is  the  Plaintiff  to  be  without  redress  against  persons 

who  have   sworn  falsely  against  him  for  an  indefinite  time?     His 

witnesses  might  die  or  leave  the  colony  in  the  mean  time,  and  the 

persons  who  had  committed  perjury  would  escape  altogether. 

G,  J.  Manning,  for  the  Respondent  McDonald.  Reg.  v.  Ashbum 
is  really  an  authority  against  the  interference  of  the  Court  in  this 
case.  It  shews  that  there  have  been  innumerable  cases  in  which  the 
magistrates  have  gone  on  with  prosecutions  arising  out  of  civil  cases 
pending.  What  has  been  done  in  this  case  is  no  new  thing. 
Reg.  V.  Ingham  is  a  case  in  which  the  justices  refused  to  hear  the 
information,  and  only  shews  that  the  Court  would  not  interfere  with 
their  discretion.  This  is  really  an  appeal  to  what  has  been  called 
the  "anyhow  *'  jurisdiction  of  the  Court.  It  is  not  a  proceeding  in 
the  suit ;  as  an  application  to  punish  for  contempt  committed  should 
be.  [Hargrave,  J.  The  Court  can  alter  the  title  of  the  application. 
We  have  often  done  that.]  It  is  not  an  application  for  a  prohibition, 
and  there  is  no  other  known  way  of  proceeding  against  magistrates. 
There  is  no  pretence  that  the  magistrates  are  acting  beyond  their 
jurisdiction,  and  yet  this  Court  is  asked  to  stay  their  hands.  The 
appUcation  is  altogether  without  precedent. 

Pileher  in  reply.  Reg.  v.  Ashbum  is  an  answer  to  the  argument 
that  Cooper,  being  a  witness,  has  no  locus  standi  to  make  this 
application.  The  application  there  was  made  on  behalf  of  the 
Drfcndant,  who  was  not  a  party  to  the  civil  proceeding.  Besides, 
everyone  is  interested  in  the  proper  administration  of  justice,  and  in 
a  matter  of  contempt,  anyone  may  bring  the  matter  before  the  Court, 
or  the  Court  can  act  mero  motu.     In  Himmelhoch^ s  Case  the  con- 
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1880.  spiracy  charged  took  place  before  the  commencement  of  the  action. 
If  Cooper  had  been  guilty  of  perjury  in  another  action^  of  course  he 
Cooper,  could  be  prosecuted  although  he  is  a  witness  in  this  suit.  Again^  in 
Hancock's  Case  the  verdict  had  been  given  and  the  prisoners  were 
tried  for  forgery  committed  before  the  suit  commenced.  In  Reg.  v. 
Ingham  the  argument  of  delay  was  before  the  Courts  but  no  weight 
was  attached  to  it.  Skipworth's  Case  and  Rex,  v.  Clement  are  clear 
authorities  that  the  Court  possesses  the  jurisdiction  we  are  contending 
for. 

Habgrave^  J.  My  opinion  is  that  these  proceedings  ought  to  be 
amended  by  adding  Smith  v.  Keaimey  to  the  title. 

I  will  now  give  my  decision  on  the  merits  of  the  case.  We  have 
to  say  whether^  in  the  due  administration  of  justice,  we  ought  not  to 
stop  the  proceeding  in  the  police  court.  Witnesses  have  been 
examined  before  the  Master  in  Equity ;  the  evidence  is  not  closed ; 
the  case  is  not  heard  ;  and  these  witnesses  are  being  criminally 
prosecuted  for  perjury  in  giving  their  evidence  This  is  surely  a 
great  interference  with  the  administration  of  justice.  It  is  a  much 
greater  interference  than  if  a  charge  had  been  made  against  the 
witnesses  in  the  newspapers.  It  appears  that  in  this  case  there  is  a 
question  of  disputed  legitimacy,  and  it  becomes  material  whether 
there  have  been  opportunities  of  access  of  the  husband  and  wife.  A 
couple  of  witnesses  have  deposed  that  the  husband  and  wife  met  at  a 
particular  place.  Where  is  the  perjury  ?  Suppose  they  swear  to  the 
woman^s  name  and  the  date,  and  suppose  witnesses  prove  that  the 
man  and  woman  could  not  have  been  there,  it  is  not  a  case  of  perjury. 
But  because  witnesses  may  make  mistakes  in  all  these  petty  details 
they  are  to  be  charged  with  perjury.  Looking  at  the  circumstances 
of  this  prosecution  we  have  to  determine  whether  there  has  really 
been  perjury  here,  or  whether  this  is  not  an  attempt  by  a  charge  of 
perjury  to  deter  witnesses  from  coming  forward  to  give  their  evidence. 
We  have  to  determine  whether  charges  of  this  kind  are  to  be  thrown 
broadcast  against  witnesses  while  the  suit  is  pending,  and  while  the 
evidence  for  the  PlaintifiF  in  reply  is  still  open. 

One  ground  on  which  I  decide  is  that  there  is  a  clear  intention  to 
disturb  the  general  and  regular  course  of  the  administration  of 
justice,  more  especially  considering  that  the  Master's  office  is  not  yet 
closed  to  the  evidence.  All  this  evidence  which  is  now  brought 
forward  on  affidavit  may  be  brought  in  the  regular  way  before  the 
Master  in  the  Plaintiff's  case  in  reply.  The  Plaintiff  has  an  open 
course  before  him,  and  there  is  nothing  to  prevent  him  from  going  on 
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with  the  case  in  accordance  with  the  due  administration  of  justice.       1880. 
It  appears  to  me  that  the  prosecution  before  the  magistrates  was~ 
totally  unnecessary ;  that  it  ought  never  to  have  been  brought ;  and     (Doopbh. 
that  being  brought  it  should  be  stopped. 

In  staying  these  proceedings  I  do  not  wish  to  interfere  with  the 
magistrates.  I  think  the  stoppage  of  McDonald  will  be  a  sufficient 
intimation  to  them  that  this  Court  thinks  the  proceedings  should  not 
goon. 

The  point  is  perfectly  clear^  and  the  authorities  cited  by  Mr. 
Pilcher  are  insuperable  upon  the  broad  principles  upon  which  he 
relies. 

With  regard  to  the  costs^  I  do  not  see  any  ground  for  granting  any 
igainst  anyone  at  all.  McDonald  acted  under  advice.  Mr.  Johnson 
only  shewed  some  over-zeal^  and  of  course  he  should  not  be  punished 
for  going  a  little  too  far  in  looking  aftlpr  the  interests  of  his  client. 

Faucett^  J.     I  am  of  opinion  that  the  criminal  proceeding  in  this 

case  is  ill  advised.     The  more  the  affidavits  have  been  read,  and  the 

more  they  have  been  commented  upon,  the  more  convinced  I  am  of 

this.    What  does  appear  from  the  affidavits  ?     That  after  evidence 

being  given  by  these  witnesses  searches  were  made  in  different  places, 

in  the  Colonial  Secretary's  Office  among  others,  and  by  means  of  the 

searches  documents  were  found  which  proved  that  the  occurrence 

spoken  of  did  not  take  place  at  that  time,  if  it  ever  took  place  at  all. 

Instead  of  making  application  to  the  Primary  Judge  to  have  the 

witness    recalled   and  cross-examined   about   these   matters,   which 

might  have  had  the  effect  of  explaining  everything,  the  Plaintiff  at 

once  swears  an  information  against  the  witness  for  perjury.     I  do  not 

think  that  that  was  equitable,  fair,  right,  or  just.     When  we  find 

that  the  same  course  is  taken  against  another  witness  and  there  is  an 

intimation  that  it  is  likely  to  be  taken  against  a  third,  how  can  any 

{  one  avoid  coming  to  the  conclusion  that  this  is  a  direct  interference 

I  with  the  due  administration  of  justice?     It  is  a  proceeding  which 

ought  not  to  be  allowed  to  go  on,  which  ought  not  to  be  sustained. 

If  the  prosecution   goes   on,  the    committal   affects   the    witness's 

character;   if  it  goes  on  further,   and  the  witness  is  tried  at  the 

Criminal  Court,  a  conviction  would  destroy  the  value  of  his  evidence 

altogether.      We  have  to  see  what  interest  is  in  operation  to  bring 

about  a  conviction.     The  information  has  been  sworn  by  the  Plaintiff 

in  the  cause— the  Plaintiff,  who  has  a   direct  large  interest  in  the 

suit — and  while  the  suit  is  going  on,  he  says: — ''This  evidence  is 

most  material  against  me — I  will  charge  the  witness  with  perjury.'^ 


]  50  CASES    AT    LAW.  [N.  S.  W.  B. 

1880.        Can  it  be  said  that  this  is  the  proper  course  to  pursue  ?    Without 
~  expressing  the  slightest  opinion  whether  perjury  was  committed  or 

CoopBB.  uot  (indeed  I  have  not  looked  and  do  not  now  look  at  the  affidavits 
with  any  reference  to  that  question),  I  think  what  has  been  done 
here  is  as  direct  an  interference  with  the  administration  of  justice  as 
writing  a  lying  article  in  a  newspaper,  or  intimidating  a  juryman. 
What  is  the  object  of  punishing  such  acts  ?  Is  it  not  to  prevent  such 
a  practice  from  taking  place  as  might  be  calculated  to  prejudice  the 
fair  trial  of  an  action  ? 

Now  a  more  important  question  arises  as  to  the  power  of  this 
Court  to  interfere.  I  shall  look  at  this  matter  in  two  aspects — first, 
as  if  it  were  a  proceeding  in  a  Court  of  Equity ;  then,  as  if  it  were 
brought  in  this  Court  as  a  Court  of  Law.  No  doubt,  there  is  a  want 
of  technicality  in  these  proceedings.  They  are  brought  as  in  a  Court 
of  Equity,  but  by  Alexander  Cooper,  who  is  not  a  party  to  the  suit. 
We  have  it  upon  affidavit  that  the  evidence  was  given  in  a  suit  in 
Equity,  and  what  the  nature  of  the  suit  is,  that  there  is  a  question  of 
legitimacy  or  illegitimacy.  With  the  materials  before  us,  and  with 
the  power  this  Court  has  of  amendment,  I  see  no  difficulty  in  intro- 
ducing words  which  make  this  application  an  application  in  the  suit. 
In  a  proceeding  before  the  Primary  Judge  that  would  probably  be 
necessary,  and  it  might  be  necessary  to  make  the  motion  in  the  name 
of  one  of  the  parties  to  the  suit.  But  notwithstanding  that  it  would 
be  generally  necessary,  I  find  in  one  case  Lord  Oottenham  of  his  own 
motion  bringing  forward  a  matter  of  this  kind.  He  is  not  stopped 
by  these  technicalities,  but  brings  it  forward  himself.  Here  a  person 
does  appear  and  brings  the  matter  under  our  notice — a  person  no 
doubt  largely  interested  in  the  subject  of  the  application.  It  seems 
to  me  that  if  we  were  to  stop  a  proceeding  of  this  kind  on  technical 
grounds,  we  should  be  doing  wrong.  Can  it  be  doubted  that  if  a 
Court  of  Equity  having  the  whole  matter  before  it  sees  something 
being  done  by  one  of  the  parties  calculated  to  prejudice  tbe  fair  trial 
of  the  suit,  no  matter  by  whom  it  is  brought  under  its  notice,  that  it 
would  interfere  ?  If  one  of  the  parties  wrote  a  threatening  letter  to 
a  witness,  or  interfered  with  a  witness,  or  bribed  a  witness,  he  would 
be  brought  up  at  once.  A  Court  of  Equity  would  unquestionably 
restrain  such  a  proceeding  while  the  suit  was  pending.  A  difficulty 
is  suggested  that  a  Court  of  Equity  has  no  power  over  another  Court, 
though  it  can  issue  an  injunction  to  stay  proceedings  in  that  other 
Court.  But  how  does  it  do  it?  The  injunction  is  not  directed 
against  the  Court  in  which  the  proceedings  are,  but  against   the 
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person  instituting  the  proceedings ;  the  process  of  a  Court  of  Equity       1880. 
goes  in  persona/m,  not  in  curiam.     I  therefore  think  that  if  this"~ 
were  a  Court  of  Equity  it  would  have  full  power  to  restrain  the     cIooper. 
Plaintiff  from  going  on.     Certainly  the  only  precedent  of  a  Court  of 
Equity  restraining  criminal  proceedings  has  been  in  a  case  where  the 
criminal  proceedings  were  connected  with  property  in  question  in  that 
Court.     But  notwithstanding  this  I  think  that  under  the  peculiar 
circumstances  of  this  case  a  Court  of  Equity  would  interfere. 

In  our  common  law  jurisdiction  our  powers  are  wider.  This  is  a 
proceeding  in  a  Magistrates'  Court,  and  the  authorities  are  perfectly 
clear  that  they  have  power  to  refuse  to  entertain  the  case  until  the 
civil  proceedings  are  at  an  end.  It  struck  me  at  first  that  the  proper 
course  would  have  been  to  make  an  application  to  the  magistrates  to 
stay  proceedings.  But  stiU,  notwithstanding  this  power  of  the  magis- 
trateSy  are  we  ousted  of  our  jurisdiction  ?  This  Court  has  power  over 
all  inferior  courts  to  keep  them  within  proper  bounds ;  but  it  has  a 
higher  jurisdiction  still,  the  power  of  preventing  the  course  of  justice 
from  being  interfered  or  tampered  with.  This  Court  having  control  over 
all  the  Courts  of  the  colony,  has  full  power  to  prevent  a  proceeding  in 
any  of  those  courts  which  is  subversive  of  justice.  It  is  said  that 
it  is  a  very  serious  thing  to  interfere  with  the  progress  of  a 
criminal  trial.  But  is  it  not  more  serious  to  allow  the  course  of 
justice  to  be  interfered  with  by  a  proceeding  like  the  present  ?  I  think 
the  protection  of  witnesses,  the  securing  to  them  the  right  of  giving 
their  evidence  safely  and  unbiassed  by  having  a  charge  of  perjury 
brought  against  them,  just  as  important  as  securing  the  administration 
of  justice  in  Criminal  Courts.  I  think  by  doing  the  one  we  aid  the 
other.  At  the  same  time  I  do  not  think  it  at  all  necessary  to  go  so 
far  as  to  make  any  order  against  the  justices.  We  have  power  to 
check  the  proceedings  without  making  any  such  order.  It  is  quite 
sufficient  in  this  case  to  make  an  order  restraining  McDonald. 

One  word  as  to  the  form  of  proceeding.  Is  it  contempt,  is  it  pro- 
hibition, is  it  injunction  ?  Our  order  cannot  be  a  prohibition,  for 
the  magistrates  have  not  exceeded  their  jurisdiction,  or  done  anything 
contrary  to  law  or  natural  justice ;  and  certainly  there  has  not  been 
contempt  on  the  part  of  the  magistrates,  and  they  ought  not  to  have 
been  made  parties.  But  so  far  as  McDonald  is  concerned,  if  the 
object  was  to  get  rid  of  these  witnesses  and  frighten  others,  it  is  a 
apecies  of  contempt.  But  there  is  a  third  way  in  which  the  matter 
may  be  looked  at  without  calling  it  a  contempt  at  all.  *  I  think 
under  the  circumstances  we  have  full  power  to  restrain  McDonald  as 
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1880.        a  party  to  the  suit.     I  think  the  application  ought  to  have  been  made 
~  in  Equity  to  the  Primary  Judge^  but  at  the  same  time  it  would  be 

CoopsB.     futile  if^  after  hearing  all  the  arguments^  we  were  to  send  this  case 
back  to  the  Equity  Court. 

As  to  the  costs^  of  course  the  magistrates  ought  not  to  pay  costs, 
and  as  they  have  not  appeared  they  will  not  receive  any.  And  as  I 
think  that,  while  the  Plaintiff  has  been  wrong  in  taking  the  course 
he  did,  the  applicant  has  not  brought  the  matter  before  the  Court 
quite  regularly,  both  parties  ought  to  pay  their  own  costs. 

I  only  desire  to  add  that  in  nothing  I  have  said  do  I  wish  to  cast 
any  reflection  on  Mr.  Johnson's  professional  or  private  character. 

Sir  W.  Manning  J.  I  agree  with  their  Honors  entirely  as  to 
the  merits  of  this  case,  though  I  have  strong  doubts  whether  this 
Court  has  power  to  interfere.  It  appeared  to  me  from  the  moment  I 
read  the  evidence  that  a  serious  mistake  was  made  in  instituting  this 
prosecution.  The  simple  question  is  whether  a  witness  was  right  in 
fixing  the  date  of  an  occurrence  in  1868  or  1869.  That  is  a  matter 
which  might  well  fall  within  the  character  of  a  mistake.  At  the 
same  time  the  misstatement  might  be  deliberate,  like  many  an 
ingenious  alibi,  when  the  witnesses  tell  the  facts  truly  but  alter  the 
date.  It  may  be  that  these  persons  have  called  to  mind  something 
which  really  took  place,  and  have  agreed  to  fix  a  wrong  year ;  or,  on 
the  other  hand,  it  may  be  that  they  are  one  and  all  under  the  same 
mistake.  I  may  have  strong  grounds  for  suspecting  that  this  was 
not  a  mere  mistake ;  or  it  is  quite  possible  that  if  Cooper  had  been 
called  back  and  confronted  with  the  evidence  which  is  now  before  us, 
he  might  have  admitted  that  he  was  wrong  and  explained  that 
it  was  a  mere  mistake  of  date.  In  any  case  it  was  an  error  of  judg- 
ment to  bring  this  matter  forward  criminally  before  the  evidence  for  the 
defence  was  completed,  and  it  was  an  error  to  do  it  at  any  time 
before  the  suit  came  to  a  hearing,  unless  it  was  believed  that  Cooper 
intended  to  abscond.  It  is  said  that  Cooper  has  given  his  evidence 
and  is  done  with ;  but  although  the  Judge  does  not  see  the  witnesses 
and  only  reads  their  evidence,  what  is  to  prevent  him  from  calling 
the  witnesses  back  and  examining  them  himself,  if  he  thinks  fit  ?  It 
is  quite  possible  both  in  theory  or  practice  that  a  witness  might  be 
called  back,  and  in  that  case  the  fact  of  a  pending  prosecution  for 
perjury  might  unduly  affect  the  evidence  he  would  give,  or  destroy 
the  value  of  his  evidence.  Besides,  it  is  so  obvious  in  this  case  that 
all  the  evidence  brought  before  us  now  is  evidence  which  might 
properly  be  brought  in  reply.     In  that  case  the  whole  evidence  on 
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both  sides  would  be  before  the  Judge  to  draw  his  own  conclusions       1880. 
from,  and  the  Plaintiffs  would  have  the  full  benefit  of  the  facts  they  ~I 

Ex  PARTE 

now  rely  upon.    I  think  therefore  that  under  the  circumstances  these     cioeFXR. 
criminal  proceedings  were  ill-advised. 

As  to  the  law,  I  have  stated  that  I  have  grave  doubts  whether  this 
Court  has  the  powers  contended  for ;  I  must  now  go  further  and  say, 
that  my  opinion  on  this  point  differs  from  that  of  their  Honors.  I 
suppose  that  their  Honors  do  not  go  to  the  length  of  laying  down  a 
hard  and  fast  rule,  that  in  every  case  there  shall  be  no  prosecution 
for  perjury  during  a  pending  suit.  There  might  be  gross  and 
palpable  perjury,  and  both  parties  might  think  it  was  a  case  for  pro- 
secution. If  that  should  be  the  law,  witnesses  who  are  now  in  too 
many  instances  not  sufficiently  restrained  either  by  the  moral 
obligation  of  an  oath  or  by  the  fear  of  earthly  punishment,  would  feel 
still  less  compunction  in  swearing  falsely,  if  they  thought  that  no 
proceedings  could  be  taken  against  them  till  the  end  of  a  suit  which 
might  last  for  years. 

What  legal  claim  is  made  out  here  ?  The  Court  does  not  actually 
know  in  what  jurisdiction  it  is  to  make  the  order  asked  for,  or  what 
that  order,  when  made,  is  to  be  called.  What  English  Court  do  we 
represent  ?  Are  we  the  Queen^s  Bench  ?  If  so,  we  have  no  juris- 
diction. Are  we  the  Lords  Justices  in  Chancery  ?  We  have  no 
direct  jurisdiction  in  Equity  in  the  first  instance.  Whether  the  order 
is  to  be  in  form  a  prohibition,  an  attachment  for  contempt,  or  an 
injunction  I  cannot  understand.  We  must  see  that  we  have  some 
definite  power  to  act ;  it  is  not  enough  to  refer  to  abstract  principles. 
What  is  sought  to  be  done  here  ?  It  is  sought  to  restrain  a  proceed- 
ing in  a  Criminal  Court  where  the  proceedings  concern  the  state  more 
than  the  individual.  Therefore  any  person  may  prosecute.  It  is  not 
necessary  that  McDonald  should  lay  the  information ;  even  if  he  is 
restrained,  any  policeman  may  take  up  the  prosecution.  The  public 
have  nothing  to  do  with  civil  proceedings ;  any  member  of  the  public 
may  institute  a  prosecution ;  and  it  as  a  member  of  the  public,  and 
not  a  suitor  that  McDonald  has  taken  this  step.  We  must  also 
remember  that  perjury  is  a  crime  which,  if  allowed  to  go  unpunished, 
strikes  at  the  very  root  of  all  justice ;  and  it  concerns  the  public  in  the 
highest  degree  that  there  should  be  repression  of  such  a  crime. 

It  is  said  that  the  Court  has  some  power  under  an  abstract  idea  of 
its  general  jurisdiction  to  restrain  a  matter  of  this  sort.  But  we  are 
not  here  to  make  laws,  but  to  follow  the  law  already  established.  If 
I  find  nothing  in  the  common  law,  nothing  in  the  statutes,  giving  us 
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1880.       this  power,  I  must  stay  my  hand  and  cannot  make  the  order.      No 
~  authority  in  point  has  been  cited,  and  the  Court  has  to  faU  back  at 

CoopxB.     last  on  an  abstract  idea  as  to  jurisdiction  which  the  Court  possesses  or 
ought  to  possess.      If  this  application  is  sound  in  principle,  there 
must  surely  be  some  authority  in  its  favour.     I  cannot  conceive  it  to 
be  possible  that  while  there  must  have  been  hundreds  of  thousands  of 
cases  in  which  charges  of  perjury  have  been  made  during  pending  suits, 
no  trace  of  any  application  like  the  present  can  be  found.     Granting, 
if  we  go  back  to  the  abstract  theory,  that  there  exists  such  a  juris- 
diction, yet  the  judges  of  England  have  limited  the  application  of  the 
theory  to  certain  cases,  of  which  this  is  not  one,  and  we  ought  not 
to  establish  for  the  first  time  the  principle  of  interference  with 
criminal  jurisdiction,   unless  a  precedent  can  be  found  for  such 
interference.     We  are  sometimes  compelled  to  act  without  precedent ; 
but  when  there  is  no  precedent  in  a  matter  which  must  constantly 
have  occurred,  absence  of  precedent  means  absence  of  law.    The  only 
cases  which  have  been  cited  at  all  approaching  the  borders  of  this 
question  are  Reg.  v.  Ingham,  and  the  two  cases  in  Carrington  and 
Payne.     In  the  latter  cases  the  Court  having  the  whole  matter  before 
it,  and  having  the  undoubted  power  to  proceed  with  or  to  postpone  the 
trial,  granted  a  postponement  till  the  conclusion  of  the  civil  proceed- 
ings, and  there  is  not  the  slightest  doubt  that  if  the  Applicant  should 
be  committed  for  trial  a  similar  application  might  be  made  to  the 
Judge  at  Darlinghurst  upon  the  trial.    But   those  cases  are   no 
authority  for  the  course  now  pursued.      In  the  case  of  Beg»    y. 
Inghavif  the  facts  are  to  a  great  extent  analogous,  and  the  question 
was  whether  the  magistrates,  having  refused  to  hear  the  matter  of  the 
information  and  discharged  the  prisoner  on  the  ground  that  civil 
proceedings  were  pending,  could  be  compelled  by  mandamus  to  enter- 
tain the  matter.     All  the  Court  did,  was,  recognising  the  discretion  of 
the  magistrates, to  refuse  to  interfere  with  theexercise  of  that  discretion. 
I  find  the  following  sentence  in  the  judgment  of  Erie,  G.J. : — "  The 
only  object  of  such  an  examination  before  justices  is  that  the  party 
accused  may  be  put  under  such  terms  as  will  make  it  certain  that  he 
will  be  forthcoming  for  trial.''      That  observation  agrees  with   the 
observation  in  Paley,  where  it  is  said : — "  As  a  general  rule  magistrates 
ought  not  to  entertain  criminal  charges  arising  out  of  civil  proceeding 
which   are  still  pending,   except  for  the  purpose  of  holding    the 
accused  person  to  baiU*     Now  the  effect  of  the  order  which  the 
Court  is  about  to  make  will  be  this,  that  though  possibly  this  man 
may  be  an  outrageous  perjurer,  and   may  feel   certain  of  being 
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convicted,  he  may  escape  altogether ;  whereas,  if  the  magistrates  had       1880. 
been  allowed  to  go  on,  they  would  not  have  heard  the  charge,  but    j. 
would  merely  have  held  the  accused  to  bail,  so  that  if  guilty  he  may     CIoofkr. 
be  broaght  to  justice.     So  by  acting  in  this  case  on  the  prosecutor, 
a  person  who  may  be  guilty  ot  an  offence  striking  at  the  very  root  of 
public  justice,  may  altogether  escape  punishment.      I  think  it  is  a 
very  dangerous  course  to  adopt ;  I  can  find  no  precedent  for  it ;  and 
I  am  not  disposed  to  join  in  making  a  precedent.     I  am  much  afraid 
that  the  old  adage  about  *^  hard  cases  '^  applies  here,  and  that  we  may 
be  establishing  a  precedent  which  will  prove  of  very  great  incon- 
venience hereafter.      I  am  therefore  compelled  to  differ  from  my 
colleagues,  though  in  this  particular  matter  I  am  glad  that  they  can 
see  their  way  to  make  an  order  staying  these  proceedings. 

Paucbtt,  J.,  referred  to  Turner  v.  Turner  (9). 

Sir  W.  Manning,  J.  If  any  of  the  cases  cited  would  have 
altered  my  opinion,  that  case  would.  But  there  the  proceeding 
restrained  was  a  proceeding  by  indictment  against  a  person  for  doing 
the  very  thing  the  Court  had  ordered  him  to  do. 

Order  restrmnmg  Plaintiff  McDonald, 
from  further  proceeding  in  the 
matter  of  the  information. 

Attorney  for  Applicant — 0.  Russell  Jones. 

Attorneys  for  Respondents — Want,  Johnson  and  Want. 


SADDINGTON  v,  HACKETT.  iggo. 


^tal  Property  Act  Amendment  Act  (41   Vie.  No.  18.) — Deeieion  in  favour  qf     j-„.„^  ig 
caveator— Direction  to  Registrar' General — Practice. 

Where  the  juiy,  on  an  issue  directed  nnder  the  Act  41  Yio.  No.  18,  found  in 
hvoQi  of  the  caveator  that  the  land  in  question  was  a  public  recreation  ground, 
the  Court  declared  the  land  so  dedicated,  and  ordered  that  the  Registrar-General 
should  make  snch  entries  in  his  books  and  on  any  certificate  that  should  be  issued, 
and  should  take  such  other  steps  as  should  give  effect  to  the  judgment  of  the 
Court. 

Undek  the  Real  Property  Act  the  Defendant  applied  to  be 
registered  as  proprietor  of  certain  lands  at  St.  Mary's  South  Creek. 

(9)    15  Jur.  218. 


156  CASES    AT    LAW.  [N.  S.  W.  E. 

1880.       The  Plaintiff  entered  a  caveat.     Cases  were  stated  by  the  Plaintiff 

"I  and  the  Defendant,  and  an  issue  was  directed  by  the  Court  under  the 

Saddikgton  ^ 

V,         Real  Property  Act  Amendment  Act  (41  Vic.  No.  18).     At  the  trial 

nACKBTT.    ^jjg  j^^jy   found  a    verdict  for  the  Plaintiff   (the  caveator)  and  also 

found  specially  that  the  land  had  been  dedicated  to  the  public  as  a 

recreation  ground.     The  matter  now  came  on  for  final  hearing  and 

disposal. 

Barley y  Q.O,,  and  Owen  for  the  Plaintiff.  We  ask  that  the 
certificate  should  issue  with  an  indorsement  of  the  finding  of  the 
jury.  Otherwise  the  whole  of  these  proceedings  might  go  for  nothing. 
Section  4  of  the  Act  makes  the  final  decision  binding  qn  the  parties 
and  the  Registrar-General^  but  it  has  no  effect  as  against  third 
parties.  So  that  if  the  Defendant  sold  the  land  to  a  purchaser 
without  notice^  and  he  applied  to  bring  the  land  under  the  Act,  the 
whole  question  would  have  to  be  tried  over  again.  But  if  there  is  an 
indorsement  on  the  certificate,  it  will  be  notice  to  any  purchaser. 

0.  B.  Stephen  for  the  Defendant.  This  is  an  attempt  to  make 
the  Court  do  what  the  Act  says  the  Court  shall  not  do — bind  the 
rights  of  parties  not  before  the  Court.  If  the  question  may  have  to 
be  litigated  over  again,  that  is  the  fault  of  the  Act  which  makes  the 
decision  only  binding  between  the  parties.  Besides,  the  Court  has 
no  power  to  order  the  certificate  to  issue.  Though  the  Defendant 
has  made  an  application  to  bring  the  land  under  the  Act,  he  may 
withdraw  the  application  if  he  thinks  fit,  and  the  Court  will  not 
compel  him  to  take  out  a  certificate  whether  he  will  or  not.  By  the 
24th  Section  of  the  Real  Property  Act  an  applicant  can  withdraw  his 
application  at  any  time.  The  order  should  be  that,  if  the  certificate 
issue,  it  should  bear  the  indorsement. 

Barley  Q.O.  The  24th  section  has  nothing  to  say  to  this  applica- 
tion. It  only  applies  where  two  people  are  claiming  the  same  land, 
but  not  where  there  has  been  a  decision  in  favour  of  one  of  them. 
The  Defendant  has  gone  too  far  to  withdraw  his  application  now. 

Faucett,  J.  I  will  make  no  reference  to  the  24th  section.  We 
intend  to  make  our  decision  the  judgment  of  the  Court.  We  decide 
that  the  land  in  question  is  by  the  judgment  of  this  Court  subject  to 
a  dedication  to  the  public  as  a  recreation  ground.  And  we  further 
direct  that  the  Registrar-General  shall  make  such  entry  in  his  books 
and  on  the  certificate  to  be  issued,  and  shall  take  such  other  steps  as 
will  give  full  effect  to  such  judgment.  I  believe  the  course  that  will 
be  followed  will  be  that  the  Registrar-General  will  enter  a  certificate  in 
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the  book  and  make  an  indorsement  on  the  back  of  the  certificate       1880. 
leaving  it  to  the  party  to  take  out  the  certificate  or  not  as  he  likes.     ~ 

SiE  W.  Manning^  J.  I  think  that  order  will  meet  the  case.  I  hackbtt 
presume  that  the  Registrar-General  will  have  a  folium  in  his  book 
with  this  certificate  on.  However^  if  this  is  not  so,  and  it  should  be 
necessary  to  make  some  indorsement  on  the  deeds  in  the  custody  of 
the  Registrar-Oeneral,  I  think  he  would  have  power  to  do  it  under 
this  order^  though  we  do  not  expressly  direct  it. 

WiNDEYEB,  J.    I  also  assumc  that  the  Kegistrar-General  will 
indorse  the  order  in  the  way  suggested. 

Judgment  accordingly.  Caveator  to 
have  his  costs  from  the  time  of 
entering  his  caveat 


BEER  V.  PATTBICK  asd  Wm.  isso. 


AcUon  on  EnglUh  judgment — PUading^Foreign  judgment.  June  24. 

The  Court  wiU  take  judicial  knowledge  of  the  titles  of  English  Courts  and  the 
effect  of  their  judgments.  Therefore,  when  a  declaration  on  a  judgment  of  the 
High  Court  of  Justice,  Exchequer  Division,  omitted  to  state  in  what  country 
the  Court  was  situated,  or  that  it  was  duly  constituted,  or  that  the  judg- 
ment was  recovered  according  to  the  law  of  the  country  where  the  Court  was 
holden,  or  that  the  Defendants  were  ordered  to  pay  the  amount  of  the  judgment, 
it  was  held,  on  demurrer,  that  the  declaration  was  good. 

The  declaration  stated  that  John  Beer  sued  the  Defendant  for 
that  he,  on  the  7th  day  of  January,  A.D.  1878,  in  the  High  Court 
of  Justice,  Exchequer  Division,  by  the  consideration  and  judgment  of 
the  said  Court,  then  having  lawful  jurisdiction  and  authority  in  that 
behalf,  recovered  against  the  Defendants  the  sum  of  £102  2s.  3d. 
and  £\0  Os.  2d.  for  his  costs  of  suit,  whereof  the  Defendants  were 
convicted,  which  said  judgment  still  remains  in  force  unreversed  and 
unsatisfied,  and  upon  which  the  Plaintiff  hath  not  obtained  any 
execution  or  satisfaction. 

Demurrer  on  the  grounds — 1.  That  the  said  count  does  not  allege 
where  the  Court  therein  mentioned  is  holden,  or  that  it  is  holden 

N.8.W.B.,  Vol.  L,  Law.  D 
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1880.       within  any  country  to    which    the    comity  of   nations   extends ; 

I  2.  That  the  said  count  does  not  allege  that  the  said  Court  was  then 

V.         duly  holden  and  constituted ;  8.  That  the  said  count  does  not  allege 

Pattrick.    |.|j^^  ^jjg  judgment  therein  mentioned  was  recovered  according  to  the 

law  of  the  country  where  the  Court  was  holden;  4.  That  the  said 

count  does  not  allege  that  the  Defendants  were  adjudged  or  ordered 

to  pay  any  sum  by  order  of  the  said  Court ;  5.  That  this  Court  will 

not  take  judicial  notice  of  the  names  and  jurisdiction  of  courts^  or  of 

the  law  administered  by  them,  outside  its  own  jurisdiction ;  6.  That 

it  is  consistent  with  the  said  count  that  the  Defendants  may  not  be 

required  to  pay  the  amount  of  the  judgment  recovered,  as  the  Court 

will  not  take  judicial  notice  of  the  effect  of  foreign  judgments. 

Joinder  in  demurrer. 

Knox,  for  the  Defendants  in  support  of  the  demurrer,  cited 
Bullen  and  Leake's  Precedents  of  Pleading  (1).  The  Plaintiff 
has  not  followed,  as  he  ought  to  have  done,  the  form  of  a 
declaration  on  a  foreign  judgment.  The  Court  will  not  take  judicial 
knowledge  of  any  Courts  outside  its  jurisdiction,  and  everything 
must  be  alleged  which  is  necessary  to  give  the  Plaintiff  a  right  of 
action. 

Pilcher,  in  support  of  the  declaration,  was  not  called  upon. 

Faucett,  J.  If  there  could  be  any  objection  taken  to  this 
declaration,  I  think  it  would  be  matter  for  special  demurrer  only. 
One  matter  has  the  appearance  of  being  substantial.  If  this  were  an 
action  upon  a  judgment,  in  a  strict  sense  foreign,  no  doubt  it  would 
be  necessary  to  state  the  country  in  which  judgment  was  obtained, 
and  whether  it  was  recovered  in  a  Court  of  competent  jurisdiction. 
It  seems  a  strange  objection  to  say  that  we  take  no  notice  of  English 
Courts  when  we  are  bound  by  their  decisions,  perhaps  not  strictly 
speaking,  but  actually ;  and  their  reports  are  every  day  cited  in  our 
Courts.  The  Court  is  called  the  High  Court  of  Justice,  which  is  the 
recognised  legal  term  for  the  Supreme  Court  of  Judicature  in 
England,  and  '' Exchequer  Division '^  is  the  term  applied  to  one  of 
the  divisional  Courts.  I  think  we  are  bound  to  recognise  officially 
the  title  as  named.  The  other  grounds  are,  I  think,  quite  immaterial  ; 
they  are  not  grounds  even  for  special  demurrer.  The  words  "  duly 
constituted ''  are  necessarily  implied  from  the  use  of  the  title  of  the 
Court.  The  allegation  that  the  judgment  was  recovered  according 
to  law  is  immaterial,  and  must  be  necessarily  inferred. 

(1)  p.  108. 
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SiK  W.  ManninGj  J.    I  am  of  the  same  opinion.     It  would  be       1880. 
out  of  the  question  to  hold  that  English  Courts  are  not  duly 
constituted. 

WiNDBYEB,  J.    I  concur. 

JvdgmentfoT  the  Plaintiff. 

Attorneys  for  the  Plaintiff — Allen  and  Alleiu 

Attorneys  for  the  Defendants — Qunnon  and  McLaughlin. 


Reed 

V, 

Pattrick. 


THE  CITY  BANK  v.  READ.  1880. 


Promiaaory  NoU—  Want  qf  C<mndertUu>n^E9idence.  t/une  3. 

In  an  action  brought  upon  a  promissory  note  the  Defendant  pleaded  on  equitable 
groonda  that  the  note  was  a  joint  and  several  note  of  R.  R.  and  G.  F.  R.,  who 
were  partners,  and  was  given  to  the  PlaintifiEs  for  the  pnrrpose  of  being  drawn 
•gainst  to  raise  funds  for  the  partnership,  and  that  "neither  before  nor  at  the 
time  of  the  making  of  the  said  promissory  note,  or  of  the  deUvery  thereof  to  the 
Plaintiffii,  was  any  sum  of  money  paid  to  the  said  R.  R.  and  G.  F.  R.,  or  either  of 
them,  or  to  any  one  on  their  behalf  by  way  of  consideration,  and  the  said 
promissory  note  was  only  a  security  for  any  sum  or  sums  which  might  be  so  as 
aforesaid  drawn  " ;  aUeging  also  that  the  partnership  was  subsequently  dissolved 
and  security  taken  from  R.  R.  alone  in  substitution  of  the  former  security,  and 
that  the  Plaintifis  undertook  to  cancel  the  note. 

At  the  trial  it  was  proved  that  large  advances  had  been  made  before  the  giving 
of  the  note  upon  the  express  undertaking  that  the  note  should  be  given  as 
security,  and  that  large  advances  were  made  on  the  day  the  note  was  given.  The 
Judge,  notwithstanding,  told  the  jury  that  the  all^;ation  in  the  plea  was  made 
outb    ffeldf  no  misdirection. 

Held  also  that  even  without  that  allegation  the  plea  disdoeed  a  good  equitable 
defenoe,  so  that  the  ruling  of  the  Judge  was  immateriaL 

This  was  an  action  brought  by  the  Plaintiffs  against  Ada  Marion 
Read,  the  administratrix  of  the  estate  of  George  Frederick  Read, 
deceased,  to  recover  the  sum  of  £2,000,  being  the  amount  of  a 
promissory  note  made  by  one  Richard  Read  and  George  Frederick 
Read  in  favour  of  the  Plaintiffs.  The  Defendant  pleaded  two  pleas— 
the  first  setting  up  a  defence  at  law  of  no  consideration  for  the  note ; 
the  second  being  the  following  equitable  plea: — ^That  before  the 
a]lq;ed  making  of  the  said  promissory  note  one  Richard  Read  was 
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1880.       carrying  on  business  at  Bathurst^  in  the  said  colony,  as  auctioneer^ 
~     :~        under  the  style  or  title  of  "  Richard  Read  and  Co./'  and  it  was 
r.         agreed  between  the  said  Richard  Read  and  the  said  George  Frederick 
Read.      j^^j  ^^^  ^^^  ^^  George  Frederick  Read  should  become  the  partner 
of  the  said  Richard  Read  in  the  said  business,  and  that  they  should 
make  and  sign  their  joint  and  several  promissory  note  for  the  sum  of 
£2,000  and  deliver  the  same  to  the  Plaintiffs'  Branch  Bank  at 
Bathurst  aforesaid  for  the  purpose  of  being  drawn  against  to  raise 
funds  for  the  said  Partnership.    Averment  that  in  pursuance  of  the 
said  agreement  and  for  the  purposes  aforesaid  and  not  otherwise  the 
said  promissory  note  mentioned  in  the  declaration  and  herein  sued 
upon  was  made  and  delivered  to  the  Manager  of  the  Plaintiflb'  said 
Branch  Bank  at  Bathurst ;  and  the  Plaintiflfs,  by  their  Manager,  well 
knew  the  said  purpose  for  which  it  was  so  as  aforesaid  agreed  that 
the  said  promissory  note  should  be  and  was  in  fact  delivered  to  the 
Plaintiffs.     Averment  that  neither  before  nor  at  the  time  of  the 
making  of  the  said  promissory  note  or  of  the  delivery  thereof 
to    the  Plaintiffs    was    any    sum  of  money   paid  to  the  said 
Richard  Read  or  Oeorge  Frederick  Read,  or  either  of  therrt,  or 
to  any  one  on  their  behalf  by  way  of  consideration,  and  the  said 
promissory  note  was  only  a  security  for  any  sums  which  might  be 
so  a^  aforesaid  drawn.      Averment    that    the    said    Partnership 
continued  only  for  a  short  time,  and  the  fact  of  the  dissolution  was 
communicated  to  the  Plaintiffs  by  and  through  their  Manager   at 
Bathurst  aforesaid,  and  it  was  also  communicated  to  the  Plaintiffs  by 
their  said  Manager  that  the  said  Richard  Read  was  going  by  himself 
to  continue  to  carry  on  the  said  business,  and  the  Plaintiffs  by  their 
said  Manager  agreed  to  accept  from  the  said  Richard  Read  security 
for  any  advances  which  he  might  require  from  the  Plaintiffs  for  the 
purposes  of  such  business,  and  such  security  as  was  required  was 
accordingly  given  to  the  Plaintiffs  by  the  said  Richard  Read ;  and  on 
such  dissolution  of  the  said  partnership,  as  aforesaid,  the  Plaintiffs^  by 
their  said  Manager,  were  required  to  give  up  the  said  promissory  note 
sued  on  to  be  cancelled,  or  to  caincel  and  destroy  the  same,  and  the 
Plaintiffs,  by  their  said  Manager,  undertook  to  cancel  the  same,  and 
the  said  promissory  note  was  left  in  the  possession  of  the  Plaintifia 
only  for  the  purpose  of  being  so  as  aforesaid  cancelled,  and  the 
Plaintiffs,  in  fraud  of  this  said  imdertaking  and  promise,  have  omitted 
to  cancel  the  said  promissory  note,  and  have  since  retained  and  still 
retain  the  same  without  any  value  or  consideration. 
The  action,  which   was  tried  before  Stephen,  A.J.,  at  the  last 


Read. 
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Batharst  Circuity  resulted  in  a  verdict  for  the  Plaintiflfs  on  the  first      1880. 
pica,  and  for  the  Defendant  on  the  second  plea.  crrr  Ba 

Barley,  Q.O.,  and  Pitcher  now  moved  for  a  new  trial  on  behalf  of  _  v, 
the  Plaintiffs  upon  the  following  grounds : — 1.  That  the  verdict  was 
against  evidence.  2.  That  with  reference  to  the  allegation  in  the  second 
plea  that  ''neither  before  or  at  the  time  of  the  making  of  the  said 
promissory  notCj  or  of  the  delivery  thereof  to  the  Plaintiffs^  was  any 
sum  of  money  paid  to  the  said  Richard  Read  or  George  Frederick 
Read  or  either  of  them,  or  to  any  one  on  their  behalf  by  way  of 
consideration^  and  the  said  promissory  note  was  only  a  security  for 
any  sum  of  money  which  might  be  so  as  aforesaid  drawn/'  His 
Honor  told  the  jury  that  no  money,  in  his  opinion,  according  to  his 
construction  of  the  clause,  had  been  so  paid  for  the  promissory  note, 
whereas  the  uncontradicted  evidence  was  that  large  advances  had 
been  made  before  the  making  and  delivering  of  the  said  note  to  the 
Plaintiffs  upon  the  express  undertaking  that  the  note  should  be  given 
as  security,  and  also  that  large  advances  were  made  upon  the  day  the 
note  was  given  and  subsequent  thereto.  8.  That  His  Honor  should 
have  left  to  the  jury  to  determine  whether  or  not  any  sums  of  money 
had  been  paid  as  in  the  said  plea  alleged  by  way  of  consideration 
for  the  said  note.  4.  That  His  Honor  misdirected  the  jury  in  his 
construction  of  the  paragraph  of  the  second  plea  set  out  in  the  second 
ground.  5.  That  large  sums  of  money  remained  due  upon  the 
security  of  the  said  note  which  had  been  advanced  partly  before, 
partly  on  the  same  day,  and  partly  after  the  making  of  the  said  note, 
and  on  the  faith  of  such  note  being  given  to  secure  such  advances. 
6.  That  His  Honor  told  the  jury  that  there  could  be  no  doubt  the 
security  was  given  as  a  matter  of  fact  referring  to  the  evidence  of 
giving  security.  7.  That  His  Honor  misled  the  jury  upon  the 
question,  whether  a  security  was  in  fact  given  by  Richard  Read  to 
the  Plaintiffs,  as  in  the  plea  alleged,  by  telling  the  jury  that  it  was 
plain  the  Plaintiffs  considered  the  equitable  deposit  given  by  Richard 
Read  to  the  Plaintiffs  in  July,  1878,  as  a  security  for  all  Richard 
Read's  indebtedness  to  the  Bank. 

The  arguments  and  evidence  may  be  gathered  from  the  judgments. 
The  case  of  GouUhart  v.  Olementson  (1)  was  mentioned.  After 
hearmg  argument,  their  Honors  adjourned  the  case  for  the  report 
from  the  Judge,  who  reported  inter  alia'  that  as  a  juror  he 
should  himself  have  returned  a  verdict  for  the  Plaintiffs,  but 
proceeded  to  say  that,    inasmuch    as    there  was   evidence  which 

(1)  L.  R.  6  Q.  B.  DiT.  42. 
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1880.       entitled  the  jury  to  find  for  the  Defendant^  he  could  not  say  that  he 
"~      I        was  dissatisfied  with  the  verdict. 

■e.  On  the  7th  of  June^  their  Honors  delivered  judgment  refusing  the 

^"^^'      rule.     The  following  reasons  were  afterwards  given  for  their  Honors' 
judgment. 

Faucstt,  J.  This  action  was  brought  by  the  City  Bank  against 
the  executrix  of  the  late  George  Frederick  Read  to  recover  the 
amount  of  a  promissory  note  for  £2000.  The  note  was^  in  fact,  the 
joint  and  several  note  of  George  Frederick  Read  and  his  brother, 
Richard  Read.  The  Defendant  pleaded  two  pleas — the  first  setting 
up  a  defence  at  law ;  the  second,  on  substantially  the  same  facts, 
setting  up  a  defence  on  equitable  grounds.  The  case  was  tried  at 
the  Bathurst  Circuit  Court,  before  Mr.  Stephen,  Acting-Judge,  when 
a  verdict  was  returned  for  the  Plaintiff  on  the  first  plea  and  for  the 
Defendant  on  the  second  plea.  A  rule  nisi  has  now  been  moved  for 
on  two  grounds ;  first,  that  the  verdict  as  to  the  issue  on  the  second 
plea  was  against  the  evidence ;  and  secondly,  that  the  learned  Judge 
misconstrued  the  plea,  and  so  misdirected  the  jury.  The  second 
plea  states,  in  substance,  that  Richard  Read  and  George  Frederick 
Read  had  entered  into  partnership  for  the  purpose  of  carrying  on 
business  under  the  name  and  firm  of  Richard  Read  and  Co. ;  that 
the  promissory  note  was  given  to  secure  advances  to  be  made  by  the 
Plaintiffs  to  the  partnership  for  the  purpose  of  carrying  on  the  said 
business;  that  the  partnership  continued  only  a  short  time;  that 
notice  of  its  dissolution,  and  also  that  Richard  Read  was  going  by 
himself  to  carry  on  the  said  business,  was  given  to  the  Plaintiffs,  and 
that  the  Plaintiffs  agreed  to  accept  security  from  Richard  Read  for 
any  advances  that  he  might  require,  and  that  such  security  was 
given.  The  plea  further  alleges  that  on  the  dissolution  of  partnership 
the  Plaintiffs  were  required  to  deliver  up  the  promissory  note  to  be 
cancelled,  or  to  cancel  the  same,  and  that  they  promised  to  cancel  it, 
and  that  it  was  left  with^them  for  the  purpose  of  being  so  cancelled ; 
but  that  they,  in  fraud  of  their  said  promise,  omitted  to  cancel  the 
same,  and  that  the  same  is  now  held  without  consideration.  We 
have  had  a  report  from  the  learned  Judge  who  tried  the  case,  stating 
that  if  he  had  been  on  the  jury  he  would  have  found  a  verdict  for 
the  Plaintiffs,  but  that  he  is  not  dissatisfied  with  the  verdict.  And  I 
am  of  opinion  that  there  is  no  ground  for  disturbing  the  verdict. 

First,  as  to  the  misdirection  complained  of;  the  principal  objection 
to  the  Judge's  direction  is,  that  in  reference  to  the  statement  in  the 
plea^  that  no  money  was  paid  by  way  of  consideration  for  the  making 
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of  the  note^  be  told  the  jury  that^  according  to  his  construction  of  the  1880. 
plea,  no  money  had  been  so  paid.  I  think  that  his  construction  of 
that  part  of  the  plea,  and  his  direction  upon  it,  was  substantially 
correct.  The  statement  referred  to,  taken  altogether,  in  my  opinion,  K*ai>. 
means  that  the  promissory  note  was  given  only  as  a  security  to  cover 
advances  to  be  made  by  the  bank,  and  that,  it  seems,  is  what  the 
Judge  meant.  Next,  according  to  the  evidence,  the  partnership  was 
entered  into  between  the  two  brothers  in  the  beginning  of  April, 
1877,  and  the  promissory  note  was  given  on  the  7th  April,  1877. 
It  was  given  to  Mr.  Strachan,  the  manager  of  the  Plaintiff's  Branch 
Bank  at  Bathurst,  through  whom,  on  behalf  of  the  Plaintiffs,  all  the 
transactions  in  question  were  conducted.  Some  advances  were 
made — at  all  events  I  so  assume — ^before  the  note  was  given,  and 
these  advances  were  made  in  view  of  the  note  being  given,  and  were 
to  be  covered  by  it.  The  partnership  having  continued  but  a  short 
time,  was  dissolved  on  the  7th  of  June,  1877.  In  fact,  George 
Frederick  Read,  who  had  been  previously  engaged  in  one  of  the 
Banks  at  Bathurst,  returned  at  that  time  into  the  service  of  the  same 
Bank,  and  according  to  some  custom  or  the  rules  of  the  Bank, 
was  not  allowed  while  in  their  service  to  be  engaged  in  any 
other  business.  The  jury  found — and  I  think  they  were  quite 
justified  in  so  finding — that  the  Plaintiffs,  through  their  manager, 
Mr.  Strachan,  had  notice  of  the  termination  of  the  partnership. 
On  this  point  the  jury  believed  Richard  Read^s  evidence ;  and,  besides, 
it  is  reasonable  to  suppose  that  Mr.  Strachan,  the  manager  of  the 
Plaintiff's  Branch  Bank,  knew  that  George  Frederick  Read  had  returned 
into  the  service  of  another  Bank  in  the  same  place,  and,  therefore,  could 
not  continue  to  be  engaged  in  other  business.  The  jury  also  found  that 
the  Plaintiffs,  through  their  Manager,  entered  into  a  new  agreement 
with  Richard  Read.  Taking  the  plea  in  a  fair,  broad,  and  equitable 
sense,  it  comes  to  this : — ^That  Richard  Read,  upon  the  retirement  of 
his  brother,  undertook  to  carry  on  the  business  alone  on  his  own 
account,  and  agreed  to  give  fresh  security  to  the  Bank.  Now,  there 
is  no  doubt  that  the  Bank  continued  to  carry  on  the  account,  but  still 
under  the  name  of  Richard  Read  and  Co. ;  and,  as  they  carried  it  on 
with  notice  of  George  Frederick  Read's  retirement,  the  jury  were 
justified  in  finding  that  there  was  a  new  agreement,  and  that  the 
account  was  carried  on  under  such  new  agreement.  The  plea  also 
alleges  a  promise  on  the  part  of  the  Plaintiffs  to  give  up  the 
promissory  note.  It  is  objected  that  this  promise  is  not  alleged  to 
have  been  a  part  of  the  new  agreement.    Strictly  speaking,  perhaps, 
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1880.  it  is  not,  as  it  is  stated,  rather  as  a  aubseqaent  promise ;  but  taking 
"T~^^~~"the  whole  plea  together,  I  consider  that  it  forms  part  of  the  one 
V,  transaction.  The  Manager  no  donbt  denied  that  any  such  promise 
^'^^*  had  been  made,  as  he  denied  having  knowledge  of  the  dissolution  of 
the  partnership,  and  that  any  notice  had  been  given  to  him;  but 
when,  upon  the  evidence,  the  jury  found  in  favour  of  the  first  part  of 
the  plea,  they  might,  not  unreasonably,  find  that  the  Manager  was 
mistaken  in  his  evidence  as  to  this  part  also.  Further,  as  to  the 
Bank  dealing  with  Richard  Bead  upon  the  footing  of  the  new 
agreement,  it  appears  that  security  was  actually  given  by  Richard 
Bead  to  the  extent  of  about  £8000,  and  there  seems  no  ground  for 
saying  that  George  Frederick  Bead  was  in  any  way  concerned  in  this. 
The  Bank  account  then  shows  that,  at  the  time  of  the  dissolution  of 
the  partnership,  there  was  an  indebtedness  on  the  part  of  the  firm  to 
a  considerable  amount.  The  Bank  could  then  have  sued  George 
Frederick  Bead;  but,  instead  of  doing  so,  they  kept  the  account 
open  all  the  time  in  the  name  of  Bichard  Read  and  Co.  Payments 
were  made  by  Bichard  Bead,  which  went  to  the  credit  of  the  account ; 
and  in  October,  1877,  some  months  after  the  retirement  of  George 
Frederick  Bead,  the  debit  balance  was  reduced  to  the  sum  of  £34  7s. 
8d.  Yet  the  Bank,  having  had  notice,  according  to  the  finding  of 
the  jury,  of  the  retirement  of  George  Frederick  Bead,  continued  to 
deal  with  Bichard  Bead,  and  receive  security  from  him.  These 
dealings  are  continued  up  to  the  death  of  George  Frederick  .Bead, 
which  took  place  in  May,  1878,  and  for  some  time  after.  And  now, 
when  Bichard  Bead  has  become  insolvent,  an  Inspector  of  the  Bank, 
having  found  this  promissory  note  in  the  Branch  Bank  at  Bathurst, 
the  Bank  tries  to  make  the  estate  of  Gkorge  Frederick  Bead  liable  for 
it.  The  promissory  note  was  manifestly  given  to  secure  advances 
made  to  Bichard  Bead  and  George  Frederick  Bead  while  the 
partnership  continued,  and  the  Bank  cannot  recover  against  the 
estate  of  George  Frederick  Bead  for  advances  made  after  the  termina- 
tion of  the  partnership,  and  notice  of  such  termination.  It  is  for 
such  advances  the  Bank  is  now  suing.  The  case  of  Coulthart  v. 
Olementson  (1)  has  been  mentioned  to  us.  In  that  case  the  case  of 
Harris  v.  Fawcett  (2)  is  referred  to.  These  cases  show  that  a  claim, 
such  as  this  on  the  part  of  the  Plaintiffs*  is  inequitable,  and  cannot 
be  supported.    I  am  of  opinion  that  the  rule  nisi  ought  to  be  refused. 

(1)  K  B,  5  Q.  B.  Div.  4?,  (2)  L,  R.  15  Eq.  311, 
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Sib  William  Manning,  J.  I  concur  with  Mr.  Justice  Faucett  in  1880. 
refusing  the  rule.  At  the  dose  of  the  argument,  some  days  since, 
I  had  made  up  my  mind  upon  all  the  points  submitted  to  us,  unless  v, 
it  were  on  that  as  to  the  verdict  being  against  the  evidence,  upon  Kb^- 
which  I  was  induced  to  hesitate  slightly,  because  it  was  stated  that 
the  Acting-Judge,  who  presided,  was  dissatisfied  with  the  verdict. 
On  that  statement  I  agreed  to  a  postponement  of  our  judgment  until 
we  should  have  obtained  a  report  from  the  Judge  himself;  such  as 
we  should  have  received  in  Court  fit)m  the  presiding  Judge  if  he  had 
been  a  member  of  the  Bench  and  present  at  the  motion..  We  have 
now  received  it,  and  we  find  that  the  statement  of  counsel  is  partially 
borne  out  by  the  Judge's  statement  of  his  belief  that,  as  a  juror,  he 
shoold  himself  have  returned  a  verdict  for  the  Plaintiffs ;  but,  as  he 
proceeds  to  say  that,  inasmuch  as  there  was  evidence  which  entitled 
the  jury  to  find  for  the  Defendant,  he  could  not  say  that  he  was 
dissatisfied  with  the  verdict,  the  report  does  not  come  up  to  what 
we  required  as  a  ground  for  questioning  the  verdict.  In  cases  in 
which  a  presiding  Judge  has  stated  that  he  was  ''  not  satisfied  "  with 
the  verdict,  but  will  not  say  that  he  is  '^  dissatisfied,^'  the  Court  has 
refused  to  recognize  the  report  as  sufficient  for  the  purpose;  but, 
where  he  declares  himself  dissatisfied,  it  gives  weight  to  his  superior 
opportunities  for  rightly  estimating  the  evidence,  and  the  Court  will 
eommonly  go  so  far  as  to  grant  the  rule  to  show  cause.  In  this  case  the 
former  part  of  the  Judge's  report  amounts  to  no  more  than  that  he  was 
''not  satisfied;"  whilst  the  latter  negatives  ''dissatisfaction,"  and 
gives  for  a  reason  "  that  there  was  evidence  which  entitled  the  jury 
to  find  for  the  Defendant."  This  is  not  only  a  reason  for  the  Judge's 
withholding  the  expression  of  dissatisfaction,  but  it  is  in  itself  a 
ground  for  our  refusing  to  disturb  the  verdict.  I  also  concur  with 
the  Judge  that  there  was  such  evidence ;  and  for  my  part  I  have  no 
hesitation  in  saying  that  upon  the  evidence  before  us,  I  should  as  a 
juror  have  agreed  with  the  jury  in  finding  for  the  Defendant.  I  will 
refer  again  to  this  point  presently ;  but  will  first  dispose  of  points  on 
which  the  Plaintiffs'  counsel  laid  much  stress,  but  which  I  think 
clearly  untenable,  and  also  immaterial  in  the  presence  of  the  other 
faets  of  which  the  jury  were  satisfied.  One  is  the  subject  of  the  2nd, 
3rd,  and  4th  grounds  set  out  in  the  Plaintiffs'  "  memorandum  "  or 
notice  of  motion,  which'  take  exception  to  the  Judge's  interpretation 
of  the  Defendant's  allegation,  wherein  it  is  stated  that  no  money  was 
paid  before  or  at  the  making  or  delivery  of  the  promissory  note  "  by 
way  of  consideration."     I  agree  with  the  Judge  in  interpreting  the 
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1880.       allegation^  of  which  this  is  only  part,  as  meaning  only  that  there  had 

been  no  consideration  in  the  sense  of  a  discount  or  purchase  of  the 

t^.  note,  as  distinguished  from  its  deposit  by  way  of  security  for  the 

^^^i>-  purpose  of  being  drawn  against  as  occasion  might  require  by 
the  firm  of  Richard  Eead  and  George  Frederick  Read.  The 
object  of  the  allegation  is  unmistakably  shown  in  the  aUegation 
itself,  and  is  in  exact  keeping  with  the  rest  of  the  facts  relied 
upon  in  the  plea;  and  the  evidence  was  exclusively  to  the  same 
efiect.  It  is  true  that  some  moderate  advances  were  made  both 
before  and  at  the  actual  date  and  delivery  of  the  promissory  note, 
but  supposing  them  really  to  have  had  any  relation  at  all  to  the 
note,  and  not  to  have  been  a  mere  continuation  of  Richard  Read's 
existing  credit,  that  relation  arose  upon  the  promise  to  make  and 
deposit  the  note  as  a  security.  The  Judge  was  therefore  quite  right 
in  taking  upon  himself  to  say  that  there  was  no  evidence  to  go  to 
the  jury  of  any  '^  payment  by  way  of  consideration '^  within  the 
meaning  of  the  allegation.  But  if  we  could  accept  a  different  view 
either  as  to  the  interpretation  or  the  evidence,  it  is  clear  to  me  that 
the  points  are  quite  immaterial,  inasmuch  as  the  other  statements 
put  forward  in  the  plea,  and  adopted  by  the  jury,  are  amply  sufficient 
by  way  of  equitable  defence.  Another  objection,  forming  the  subject 
of  the  sixth  and  seventh  grounds  in  the  memorandum,  was  that  the 
Judge  misled  the  jury  upon  the  question  whether,  as  alleged  in  the 
plea,  Richard  Read  had  given  and  the  Bank  had  accepted  from  him 
other  security  for  all  his  indebtedness,  including  that  for  which  the 
promissory  note  is  put  in  suit  in  this  action.  To  this  there  are  two 
answers ;  of  which  the  first  ^is,  that  the  Judge  reports  that  he  left  the 
question  unreservedly  to  the  jury ;  and  the  other,  that  there  was  very 
sufficient  evidence  for  their  finding  upon  that  question.  Further,  I 
think  that,  even  if  there  were  any  difficulty  upon  this  part  of  the 
case,  this,  also,  would  be  immaterial,  if  the  other  allegations  of  the 
plea  were  rightly  found  by  the  jury  for  the  Defendant.  Let  us  see 
what  would  still  remain  in  the  plea.  It  would  amount  to  this :  That 
Richard  Read  was  carrying  on  business  as  an  auctioneer  in  Bathurst, 
alone,  but  in  the  name  of  Richard  Bead  and  Co. ;  that  it  was  agreed 
between  him  and  George  Frederick  Read,  that  the  latter  should 
become  a  partner  in  his  business,  and  that  they  should  make  their 
joint  and  several  promissory  note  for  dS2000,  and  deliver  it  to  the 
Plaintiffs'  bank,  for  the  purpose  of  being  drawn  against  to  raise  funds 
for  the  partnership ;  that  in  pursuance  of  that  agreement,  and  for 
that  purpose  and  not  otherwise,  which  purpose  the  Plaintiffs'  Bank 
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Manager  well  knew,  the  promissory  note  was  made  and  was  delivered       1880. 
to  him ;  that  the  partnership  continued  only  for  a  short  time,  and  ^      ^ 
that  the  fact  of  a  dissolution  and  the  further  fact  that  Richard  Bead         v, 
was  going  to  carry  on  the  business  by  himself,  were  communicated  to 
the  Manager;   that  the  Manager  agreed  to  accept  security  from 
Richard  Bead  for  such  advances  as  he  might  require ;  and  that  upon 
such  dissolution  the  Plaintiffs  were  required  to  give  up  the  note 
to  be  cancelled,  or  to  cancel  and  destroy  the  same ;  and  that  they 
undertook  and  promised  to  cancel  the  same,  and  that  it  was  left  in 
their  possession  only  for  the  purpose  of  being  so  cancelled,  and  was 
retained  by  them  in  fraud  of  their  undertaking.   This  would  constitute 
a  sufficient  equitable  defence,  and  that  defence  could  not  be  weakened 
by  the  fact  of  any  of  the  earlier  advances  being  susceptible  of  treatment 
as  payment  by  way  of  consideration,  when  the   substance  of  the 
transaction  was  as  otherwise  stated ;  and  though  it  would  certainly 
be  strengthened  by  the  actual  taking  of  substituted  security  from 
Richard  Bead,  the  case  would,  I  conceive,  be  strong  enough  without 
that  fact.     Let  us  next  see  what  the  evidence  is  by  which  the  plea 
was  supported.     Bichard  Bead  had  carried  on  his  business  separately 
in  the  name  of  "  Bichard  Bead  and  Co.,''  and  in  that  name  had  an 
account  at  the  Plaintiffs'  Bank  before  George  Frederick  Bead  joined 
him,  and  whilst  the  latter  was  an  officer  in  another  Branch  Bank  at 
Bathurst.     George  Frederick  Bead  resigned  his  appointment,  and 
became  a  partner  with  Bichard  Bead  early  in  April,  1877,  and  on 
that  occasion  the  promissory  note  was  made  and  lodged  as  a  security 
for  advances  to  be  made  by  the  Bank  to  the  firm.     During  his  con- 
tinuance in  the  firm  the  business  and  the  bank  account  were  carried 
on  exactly  as  before.    A  few  advances  were  made  before  the  actual 
making  and   delivery  of  the  promissory  note,  and  on  the  faith,  as 
alleged  for  the  Bank,  of  its  having  been  promised,  and  more  was 
advanced  on  the  day  of  delivery.     During  the  partnership  the  over- 
draft fluctuated  from  small  amounts  and  may  have  reached  dS2000, 
but  never  went  beyond  it.     In  a  short  time  George  Frederick  Bead 
withdrew  from  the  firm,  and  returned  to  his  bank  appointment,  of 
which  the  Plaintiffs'  Bank  Manager  was  aware.    The  time  of  his  con- 
tinuance in  the  firm  is  not  clear  from  the  evidence,  but  does  not 
appear  to  have  exceeded  two  months,  and  was  perhaps  only  one 
month.    On  his  retirement,  the  business  was  carried  on  in  the  same 
luune  and  style  by  Bichard  Bead  alone,  for  two  full  years,  during 
aboat  one-half  of  which  time  George  Frederick  Bead  was  holding  his 
bank  appointment,  and  was  entirely  out  of  the  business,  and  during 
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1880.       the  other  half  he  was  dead.    At  the  time  of  his  retirement^  the 

debtor  balance  at  the  Bank  may,  as  I  have  said,  have  reached  <£2000 ; 

V,         but  this  is  uncertain,  as  the  date  was  not  satisfactorily  fixed,  and  if 

^^^'  the  partnership  was  dissolved  at  the  earliest  mentioned  date,  t.e., 
after  one  month,  less  than  £500  was  due.  But  whatever  the 
amount  at  the  dissolution,  the  bank  account,  as  subsequently  carried 
on  between  Richard  Read  and  the  Bank,  was  operated  on  by  deposits 
and  drawings  of  much  larger  amount,  and  in  the  course  of  its  fluctu- 
ations it  ran  down  as  low  as  dE34  78.  6d.  on  the  2nd  of  October  in 
the  same  year.  It  is  significant,  as  indicating  that  some  new  element 
of  credit  must  have  been  introduced  after  G^rge  Frederick  Read's 
retirement,  that  the  debtor  balance  often  went  far  beyond  iK2000. 
At  one  time  it  exceeded  £7000 ;  and  even  a  short  time  after  the  disso- 
lution it  touched  £5000  and  upwards :  and  it  was  proved  that 
security  by  way  of  equitable  deposit  was  in  fact  given  by  Richard 
Read  to  the  Bank  in  the  following  year  much  exceeding.  £2000,  and 
which  has  been  pronounced  by  the  jury  to  have  been  given  as  a 
security  for  the  bank  account.  During  all  the  time  subsequent  to 
the  dissolution,  no  daim  was  shown  to  have  been  made,  or  warning 
given  to  George  Frederick  Read,  or  his  administratrix,  on  the  subject 
of  the  promissory  note ;  but  Richard  Read  was  apparently  carrying  on 
his  business  on  his  individual  credit  with  the  Bank  until  the  middle  of 
1879,  when  his  account  was  closed,  with  a  debtor  balance  to  the  Bank  of 
£6856;  and  now  the  Bank  is  suing  the  administratrix  of  George 
Frederick  Read  on  the  promissory -note  to  cover  a  part  of  that  balance. 
From  these  facts,  apart  from  minor  pieces  of  evidence,  I  think  the  jury 
were  justified  in  finding  as  they  did ;  and  if  it  be  that  their  inferences 
were  stronger  than  the  presiding  Judge  thought  reasonable,  it  should 
be  remembered  that  the  Bank  had  a  great  advantage  through  the 
death  of  the  person  who  would  necessarily  have  been  cogni- 
zant of  the  facts,  and  best  able  to  prove  them,  and  that 
the  administratrix  was  under  a  corresponding  disadvantage. 
It  is  probable,  also,  and  not  unreasonable,  that  the  jury  may 
have  given  weight  to  the  argument  that  the  Plaintiffs'  Manager 
must,  as  such,  have  quite  understood  that  when  Mr.  George 
Frederick  Read  left  the  auctioneering  business  and  returned  to  his 
bank  appointment,  it  was  o£ScialIy  incompatible  with  his  position 
that  he  should  continue  in  any  way  connected  with  his  brother's 
business,  and  that  it  must  have  been  contemplated  that  the 
promissory  note  security  should  be  cancelled.  It  is  also  probable^ 
and  reasonable,  that   they  shodd   have   considered    Mr.  Gecnrge 
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Frederick  Read's  connection  with  the  husiness  so  ephemeral^  as  not  1880. 
to  have  altered  or  affected  the  business,  and  that  upon  his  retirement 
the  business  had  returned  to  the  statfis  ante,  and  was  subsequently  _  9. 
continued  as  if  he  had  never  been  thus  temporarily  connected  with 
it.  Altogether^  from  the  whole  course  of  the  evidence  and  of  the 
dealings^  I  think  the  inferences  of  the  jury  were  justified^  even 
though  there  may  have  been^  from  the  loss  of  Mr.  George  Frederick 
Read's  evidence,  some  deficiencies  in  the  direct  proofs.  We  were 
Bomewhat  pressed  in  the  argument  by  an  appeal  to  the  effect  that  as 
the  plea  charged  the  Plaintiffs  with  fraud,  the  issue  involved  a 
question  of  character,  and  that  we  ought  therefore  to  be  disposed  to 
allow  a  reconsideration.  But  this  is  no  charge  of  moral  fraud  on  the 
Plaintiffs'  part.  All  that  is  meant  is,  that  it  is  against  equity  to  sue 
or  proceed  further  under  the  circumstances  stated  and  proved ;  and  it 
is  consistent  with  the  plea  that  the  Plaintiffs,  by  their  directors,  were 
unaware  of  the  facts  until  they  were  proved  in  Court,  and  that  they 
are  even  now  unconvinced.  In  that  case  it  was  not  fraudulent  on 
their  part  to  sue  in  the  first  instance,  or  even  now  to  persist  in  their 
claim ;  but  what  the  Court  has  to  see  is  whether,  upon  proof  of  the 
facts  to  the  satisfaction  of  the  jury,  equity  will  permit  the  admini- 
stratrix to  be  pressed  upon  the  legal  liability  prima  fade  arising 
upon  this  note.  If  not,  the  proceeding  may  be  called  a  ''  fraud ;" 
but  no  moral  imputation  is  necessarily  involved.  One  more  point 
remains  to  be  noticed.  It  is  the  fifth  in  the  memorandum :  upon 
which  it  was  argued  that,  inasmuch  as  there  was  (as  contended) 
iE2000  due  on  the  retirement  of  Mr.  George  Frederick  Read,  the 
subsequent  occurrences  did  not  preclude  the  Bank  from  treating  the 
promissory  note  as  a  continuing  security  for  that  balance.  I  am 
clearly  of  the  contrary  opinion.  The  promissory-note  was,  it  is  true, 
given  for  the  drawings  of  the  firm,  as  alleged  by  the  plea,  and 
therefore  the  balance  due  at  the  dissolution  might  then  have  been 
charged  to  it;  but  when  the  Bank  consented  to  carry  on,  and  did 
carry  on  the  identical  account  with  Richard  Read  alone,  it  must  have 
been  understood  on  all  hands  that  the  assets  of  the  firm  would  be 
taken  over  by  Richard  Read,  and  the  debts  with  the  assets ;  and  it 
may  be  assumed  that,  during  the  subsequent  carrying  on  of  the 
bunness,  the  assets  actually  went  to  the  credit  of  the  account.  In 
fiict,  we  have  seen  that  the  balance  was  in  a  few  months  down  to  a 
nominal  amount.  Even  apart  from  the  facts  as  to  the  taking  of 
separate  securities  from  Richard  Read,  and  the  agreement  alleged, 
and  believed  by  the  jury,  for  the  cancellation  of  the  note,  it  would  be 
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1880.       out  of  the  question  to  fall  back  upon  the  balance  at  the  time  of  the 
"""I        dissolution  after  the  continuation  of  the  same  debtor  and  creditor 
V.  account  with  Richard  Read  alone  for  a  period  of  two  years. 


RiAD. 


BtUe  refused. 
Attorneys  for  the  Plaintiff — John  Dawson  and  Son. 


1880.  THE    QUEEN  v.  WILLIAMS. 


June  4.  Criminal  Law —Foreign  Corporation — JShnbessUemtnt — lAmited  lAahiUty, 

The  Prifloner  ww  convicted  on  an  information  which  chaxged  him  with 
embezzling  a  promissory  note,  the  property  of  F.  and  others  his  masters.  It 
appeared  on  the  evidence  that  the  Prisoner  was  in  the  employ  of  a  Joint  Stock 
Company  registered  and  incorporated  under  the  law  of  the  colony  of  Victoria,  of 
which  F.  was  one  of  the  members. 

Hdd  that  the  conviction  was  wrong. 

Special  Case  stated  for  the  opinion  of  the  Court  under  the  18 
Vic.  No.  8,  by  Windeyer,  J. 

**  The  information  in  this  case  charged  the  Prisoner  with  embezz- 
ling a  promissory  note  the  property  of  William  Fehon  and  others  his 
masters.  Mr.  Fehon  stated  in  his  evidence  that  the  partnership  of 
which  he  was  a  member  trading  under  the  style  of  W.  McCuUoch 
and  Co.  (Limited)^  and  to  whom  the  cheque  belonged^  was  in- 
corporated in  Victoria  under  the  provisions  of  a  certain  Victorian 
Act  entitled  *  An  Act  for  the  Incorporation^  Regulation,  and  winding 
up  of  Trading  Companies  and  Associations,'  but  that  it  was  not 
incorporated  in  this  colony.  It  was  objected,  on  behalf  of  the  Prisoner, 
that  the  information  was  bad,  because  the  property  was  not  laid  in  the 
Corporation  and  described  as  the  property  of  W.  McCulloch  and  Co. 

"  At  the  request  of  the  Prisoner's  Counsel,  the  Prisoner  having  been 
convicted,  I  reserved  the  point  for  the  consideration  of  the  Court.'' 

Pilcher  for  the  Prisoner.  A  corporation  must  necessarily  prosecute 
in  its  corporate  name;  Beg.  v.  Pepper  (1).      It  is  only  proper  to  lay 

(1)  1  Leach,  287. 
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the  property  in  A.  and  others  when  it  belongs  to  an  unincorporated       l$80. 
partnership ;  Reg.  v.  Sherrington  (2).  A  corporation  is  entirely  distinct       I 

from  the  different  members  who  compose  it ;  they  may  all  change  to-  v. 

morrow,  bat  the  corporation  in  contemplation  of  law  remains  the  same. 
Therefore  the  note  was  not  the  property  of  Fehon  and  others,  but  of 
a  person  in  law  entirely  distinct  from  them.  A  corporation  in  one 
country  must  be  a  corporation  all  over  the  world.  If  it  is  allowed  to 
trade  in  this  colony  it  can  only  hold  property  as  a  corporation.  The 
property  is  acquired  by  the  body  in  its  corporate  capacity,  and  not  by 
the  individual  members  jointly  or  severally,  so  how  can  it  be  said  to 
be  theur  property  7  Besides,  on  the  principle  of  the  comity  of  courts, 
fcMreign  corporations  have  been  allowed  to  sue  in  their  corporate 
Dames  in  English  Courts,  and  their  existence  as  corporations  thus 
recognised.  [Favcett,  J.  Does  this  shew  more  than  that  the 
property  might  be  laid  in  the  corporation?  Does  it  shew  that  it 
must  be  so  laid  ?  ]  We  submit  that  there  is  no  difference  whatever 
in  this  respect  between  foreign  and  domestic  corporations,  and  that 
the  property  of  the  latter  must  be  laid  in  the  corporation  is  certain ; 
ArMold's  Criminal  Pleading  (3);  Reg.  v.  Beacall  (4).  [Sie 
W.  Manning,  J.  In  that  case  the  guardians  of  the  poor  were 
prosecutors.  They  had  no  personal  interest  whatever  as  individuals 
in  the  property ;  it  was  only  as  members  of  the  corporation  that  they 
were  entitled  to  it  in  any  way.  Here,  in  a  certain  sense,  the  property 
must  be  admitted  to  belong  to  the  different  members  of  the 
corporation  jointly.]  Legally  they  have  no  interest  whatever  as 
individuals.  They  have  no  personal  rights  or  liabilities  in  respect  of 
that  property.  They  cannot  sue  and  recover  it  in  any  action ;  nor 
can  they  be  sued  upon  any  liabilities  of  the  Company.  Suppose  a 
steamer  belonging  to  a  foreign  company  ran  down  a  boat,  could  a 
member  of  that  company  be  sued  as  one  of  the  owners  of  the 
steamer  7  It  has  been  distinctly  held  that  he  cannot :  Ooieral  Steam 
Navigation  Company  v.  Ouillou  (6),  [He  also  cited  Couch  v. 
Ooodman  (6),  and  Dicey  on  ParUes  (7).] 

Pitcaim  for  the  Crown.  No  case  has  been  cited  in  which 
property  belonging  to  a  joint  stock  company  has  been  held  wrongly, 
laid  in  one  partner  and  others.      On  the  contrary,  Reg.  v.  Watts  (S), 

(2)  2  Leaeh,  578.  (6)  2  Q.  B.,  580. 

(3)  p.  47.  (7)  p.  163. 

(4)  Moo.  CO.,  16.  (8)  2  Den.  CO.,  U. 

(5)  11  M.  k  W.,  877. 
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1880.  Bm  v.  Bea/rd  (9),  Beg.  v.  Pritchard  (10),  and  Chapman  v.  MUvain 
jj^^  (11),  8hew  that  it  is  the  proper  coarse  to  adopt  in  cases  of  embezzle- 
V.  ments  by  servants  of  joint  stock  companies.  [Faucbtt,  J.  In  all 
those  cases  the  companies  were  unincorporated].  That  makes  no 
difference ;  the  members  of  this  company  are  "  partners  in  trade.'' 
Again,  there  is  no  proper  evidence  of  the  incorporation  of  this 
Company.  If  the  Crown  had  amended  the  information  upon  such 
evidence,  it  would  have  been  a  fatal  objection  on  the  part  of  the 
Prisoner  that  there  was  no  evidence  of  incorporation.  The  Victorian 
Act  is  different  from  our  Companies'  Act;  and  this  Court  will  not 
recognise  Victorian  Companies  which  are  established  under  a  different 
law  and  have  different  incidents. 

Faucett,  J.  No  doubt  there  is  considerable  difficulty  in  this  case, 
and  if  the  business  of  the  Court  was  not  so  overwhelming,  I  should 
have  been  better  pleased  to  have  had  an  opportunity  of  considering 
it.  So  far  as  my  decision  is  concerned,  and  for  myself,  I  shall  be 
very  cautious  of  going  beyond  the  present  case,  because  I  see  that  a 
question  is  raised  involving  many  results. 

It  appears  that  the  Prisoner  was  charged  with  having  embezzled  a 
promissory  note,  the  property  of  one  Fehon  and  others,  his  masters. 
It  turns  out  in  the  evidence  that  these  persons  are  really  the  members 
of  a  trading  company  incorporated  in  Victoria  by  the  Victorian 
Companies'  Statute.  Of  course  we  are  bound  by  that  statement 
in  the  special  case,  and  must  assume  that  the  company  was  duly 
incorporated. 

The  question  is,  not  merely  whether  the  property  was  correctly 
laid  in  Fehon  and  others,  but  also  and  principally  whether  Fehon  and 
others  were  the  Prisoner's  masters.  We  have  to  consider  how  far 
our  Courts  recognize  the  incorporation  of  companies  in  other 
colonies,  which  do  not  comply  with  the  provisions  of  our  own 
Companies'  Act.  The  fact  is  here  that  the  persons  carrying  on  this 
business  are  incorporated  under  the  title  William  McCuUoch  and  Co. 
(Limited),  the  last  word  being  an  essential  pait  of  the  title.  But  our 
Act  virtually  says  that  no  Company  shall  carry  on  business  with 
limited  liability  unless  it  complies  with  certain  conditions  as  to 
registration,  etc.,  which  have  not  been  complied  with  here.  To 
acknowledge  the  power  of  incorporation  in  such  a  case  may  seem  to 
be  doing  away  with  the  effect  of  our  own  Act.      It  is  possible  that 

(9)  8  a  &  P.,  143.  (11)  5  Ex.,  561. 

(10)  8  Cox.,  463. 
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unless  the  Legislature  should  interfere^  such  a  Company  might  come       1880. 
up  here  and  trade  with  limited  liability  without  complying  with  a       T 
tingle  condition  imposed  by  our  Statute.  v.  * 

But  I  think  it  is  possible  to  decide  this  case  apart  from  these  WUiUAiu. 
considerations.  It  is  stated  as  a  necessary  part  of  the  information 
that  certain  persons  were  the  Prisoner's  masters.  The  question  is^ 
was  this  proved  ?  Was  he  the  servant  of  the  individuals  forming 
the  Company^  or  of  the  Company  as  distinct  from  the  individuals  f 
I  am  inclined  to  think  that  he  was  the  servant  of  the  Company. 
His  contract  of  service  would  be  with  the  Company  incorporated 
under  the  Act.  The  contract  would  clearly  not  be  made  with  the 
individuals^  but  either  with  the  Company  in  its  corporate  name  or 
some  one  representing  the  Company.  It  seems  to  me,  according 
to  all  the  principles  that  govern  the  law  of  incorporated  Companies, 
that  the  Company  would  be  his  employer.  He  is  alleged  to  have 
embezzled  moneys  received  by  virtue  of  his  employment.  I  cannot 
say  that  he  was  employed  by  the  individual  members  of  the  Company 
or  thait  he  received  the  moneys  by  virtue  of  that  employment.  That 
being  so,  I  must  hold  that  the  charge  was  wrongly  brought  in 
consequence  of  this  technical  difficulty.  We  are  dealing  with  a 
contract  made  between  a  company  and  its  own  servant  and  it  is  not 
necessary  to  go  any  further. 

But  the  question  may,  some  day,  arise,  whether  by  recognising  the 
incorporation  of  such  a  Company  for  this  purpose,  we  recognise  it  for 
all  purposes.  That  is  not  the  question  now  before  us,  and  I  shall 
avoid  saying  that  a  Company  with  limited  liability  in  another  Colony 
can  come  into  this  Colony  and  deal  with  persons  here  with  limited 
liabihty,  unless  it  expressly  so  deals.  I  do  not  intend  to  offer  any 
opinion  upon  the  point.  Our  Act  is  intended  for  the  protection  of 
persons  who  deal  with  such  Companies  and  in  favour  of  trade.  If 
they  do  not  comply  with  our  Act,  it  remains  a  question,  whether 
they  are  entitled  to  the  privileges  conferred ;  whether  their  incor- 
poration is  any  protection  as  against  third  parties.  Looking  at  this 
case  apart  from  these  considerations,  and  seeing  that  this  was  a 
contract  of  service  between  the  Prisoner  and  an  incorporated 
Company  and  not  between  him  and  the  individuals,  changing  from 
time  to  time,  who  compose  the  Company,  I  am  of  opinion  that  the 
objection  to  the  conviction  must  be  sustained. 

SiK  W.  Manning,  J.  I  am  of  the  same  opinion,  confining 
myself  strictly  to  the  particular  charge,  embezzlement,  which  is  a 
matter  entirely  inter  se.    It  depends  not  so  much  on  the  question 
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1880.  of  property,  on  which  I  might  have  come  to  a  different  condoaion^ 
"rZ"  but  on  the  question  who  is  master.  The  criminality  depends  on  the 
V. '  contract  of  service.  It  is  charged  that  the  persons  composing  the 
Company  are  the  Prisoner's  masters.  How  are  they  his  masters  ? 
He  was  engaged  by  the  Company,  perhaps  two  years  ago.  How  was 
he  engaged  by  the  Company  ?  Probably  by  a  contract  either  with 
the  Company  in  its  corporate  name,  or  with  the  manager  representing 
the  Company.  No  doubt  at  that  time  the  Company  was  composed 
of  certain  individuals  who  may  or  may  not  be  the  same  as  the  present 
members.  It  is  difficult  to  see  how  there  could  be  any  binding  or 
continuing  contract  of  service  at  all,  unless  it  were  made  with  the 
corporation  as  a  corporation,  its  individuality  continuing  though  the 
members  change. 

Perhaps  I  should  be  wiser  if  I  were  as  cautious  as  his  Honor  in 
expressing  an  opinion  on  the  question  of  property.  But  the  question 
has  been  raised  and  discussed,  and  I  think  I  am  fully  entitled  to 
give  an  opinion  on  the  point.  It  is  very  important,  because  the 
probability  is  that  nine  of  ten  cases  arising  with  reference  to  the 
property  of  such  companies  would  not  be  cases  of  embezzlement. 

It  must  be  borne  in  mind  that  no  country  has  power  to  make  laws 
to  bind  another  country.  The  Victorian  Legislature  cannot  say  that 
Companies  formed  in  Victoria  shall  be  limited  Companies  in  New 
South  Wales  ;  it  can  only  legislate  within  its  own  jurisdiction.  This 
point  arises  on  the  question  of  property,  the  question  whether  we  are 
bound  not  merely  to  recognise  the  incorporation  in  Victoria  of  this 
Company  in  transactions  between  it  and  its  own  servants,  bat  to 
recognise  it  to  such  an  extent  as  to  exclude  the  laying  of  property  in 
any  one  else ;  whether  we  are  bound  to  say,  ^'  These  are  really  the 
owners  of  the  property,  but  it  will  not  do  to  lay  the  property  in 
them,  because  they  are  a  body  corporate  in  Victoria.''  I  am  not  at 
all  inclined  at  present  to  think  that  that  would  be  so.  We  have  an 
Act  of  Parliament  in  pom  materia.  In  that  our  Legislature  has 
thought  fit  not  to  sanction  partnerships  with  limited  liability  unless 
they  have  at  least  seven  members.  There  is  a  very  good  reason  for 
that^  as  the  presence  of  seven  partners  gives  more  security  of  bona 
fides.  I  find  that  the  Victorian  Act  allows  limited  partnerships  with 
only  five  members;  and  the  question  may  arise,  whether  we  are 
bound  to  recognise  Companies  assuming  to  trade  in  New  South  Wales 
with  limited  liability  and  yet  not  subject  to  the  restrictions  imposed 
by  our  Act. 

The  £nglish  cases  do  not  seem  to  me  in  point.    Of  course  if  ihere 
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IB  an  official  corporation  like  churchwardens  or  guardians  of  the  poor,      1880. 
the  different  members  have  no  official  entity  at  all.    The  property       T 
belongs  to  nobody  if  it  does  not  belong  to  the  corporate  body  in  its  __   v.  * 
corporate  capacity.    In  this  case  the  property  is  really  and  truly  the 
property    of   the    members    of  the  Company  in  their  individual 
capacities,  and  are  we  bound  to  recognise  a  foreign  Company  claiming 
limited  liability  so  far  as  to  reject  an  indictment  laying  the  property 
in  the  persons  of  whom  the  Company  is  composed  7 

The  question  of  limited  liability  is  a  very  serious  one.  Limited 
liability  is  wholly  unknown  to  the  common  law  and  entirely  the 
creature  of  statute.  Very  much  doubt  has  been  expressed  whether  it 
is  expedient  to  allow  it  at  all ;  but  at  any  rate  it  is  certain  that  it 
ought  to  be  guarded  with  very  great  care.  We  ought  to  provide 
against  such  a  thing  as  five  persons  who  reside  here  going  to 
Melbourne  and  forming  a  limited  Company  there  to  trade  in  New 
South  Wales.  I  am  not  prepared'to  do  anything  which  might  lead 
to  such  a  result  as  that. 

WiNDiTiB,  J.  I  concur  with  their  Honors.  During  the 
argument  I  had  some  doubts.  I  doubted  whether  it  was  obligatory 
to  recognise  the  Victorian  incorporation  of  this  Company.  But 
whilst  I  agree  with  their  Honors  I  wish  to  guard  myself  against  the 
effect  of  our  judgment  being  to  give  any  status  to  such  foreign 
Companies.  I  am  sorry  the  amendment  was  not  adopted  which  I 
suggested  at  the  trial. 

Faucitt,  J.  In  such  a  case  it  is  always  best  to  insert  a  number 
of  counts  in  the  information, 

Oonviction  quashed. 
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1880.  MILLER  V.  GULLIVER. 


/tNi€  3  k  17.  AgrumeiUStaivie  qf  Fraudi-^omtract  for  the  sale  qfan  intereH  in  lands— Crop  of 

Sugar  Cane — Practice. 

The  Plaintiff  leased  certain  lands  to  the  Defendant,  the  lease  to  commence  from 
a  fatore  date,  and  by  a  separate  contemporaneous  agreement^  the  Defendant  was 
to  take  inmiediate  possession,  and  the  crop  of  sugar  cane  growing  npon  the  land 
was  to  remain  the  property  of  the  Plainti£^  and  he  was  to  be  at  liberty  to  cnt  it. 
In  an  action  upon  the  agreement,  the  Defendant  pleaded  the  Statute  of  Fraads. 

Held  that  the  agreement  was  collateral,  and  was  not'  a  contract  for  the  sale  of 
an  interest  in  lands,  and  did  not  require  to  be  in  writing. 

On  the  argument  of  a  demurrer,  when  one  counsel  has  been  first  heard,  another 
counsel  cannot  resume  the  aigument  for  him. 

Declabation:  That  the  Plaintiff  on  or  about  the  2nd  day  of 
September^  in  the  year  1879^  leased  certain  lands  to  the  Defendant 
for  a  term  to  commence  on  the  first  day  of  October  then  next 
following ;  and  at  the  time  of  the  making  of  the  said  lease^  it  was 
agreed  by  and  between  the  Plaintiff  and  Defendant  that  tbe  Plaintiff 
should  permit  the  Defendant  at  once  to  make  use  of  and  occupy  tbe 
said  lands^  and  that  a  certain  crop  of  sugar  cane  belonging  to  tbe 
Plaintiff  then  growing  on  part  of  tbe  said  lands  should  remain  and 
continue  to  be  the  property  of  the  Plaintiff^  and  that  the  Plaintiff 
should  be  at  liberty  to  cut  the  said  cane,  and  that  the  Defendant 
should  draw  the  same  for  the  Plaintiff  to  a  place  then  agreed  upon 
for  tbe  sum  of  one  shilling  per  ton,  to  be  paid  by  the  Plaintiff  to  the 
Defendant.  Averment  of  fulfilment  of  all  conditions  precedent. 
Breach,  that  the  Defendant  did  not  allow  the  Plaintiff  to  cut  the 
said  cane. 

Flea :  That  the  said  agreement  was  and  is  a  contract  for  the  sale 
of  an  interest  in  and  concerning  land,  and  that  the  said  agreement 
was  not  in  writing,  and  that  there  was  no  note  or  memorandum 
thereof  in  writing  and  signed  by  the  Defendant  or  any  person 
thereunto  by  him  lawfully  authorised. 

Demurrer  on  the  grounds  that  the  agreement  declared  on  is  not 
one  required  to  be  in  writing  under  the  Statute  of  Frauds. 

This  case  being  part  heard,  came  on  for  further  argument  on  the 
17th  of  June,  when  M.  E.  Stephen,  Q.O.,  informed  the  Court  that 
he  held  a  brief  to  argue  the  case  instead  of  Simpgon,  who  appeared 
for  tbe  Defendant  on  the  first  argument. 
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G.  B.  Stephen,  for  the  Plaintiff^  objects  to  his  being  heard.  1880. 

PsR  Curiam  :  This  cannot  be  done,  but  Mr.  Stephen  may  cite  any  ^luj^^ 
cases  he  thinks  fit  on  the  point  as  amicus  curice.  The  following  v, 
cases  were  then  cited  for  the  Defendant : — Vaughan  v.  Hancock  {1), 
Earl  of  Falmouth  v.  Thom^as  (2),  Kelly  v.  Webster  (8),  Oocking  v. 
Ward  (4).  The  following  cases  were  cited  in  argument  for  the 
Plainti£F : — Jones  v.  Flint  {S),  Swainsbury  v.  Matthews  {6),  Evams 
V.  Boberts  {7),  Pa/rker  v.  Staniland  {S),  Cullen  v.  Pearse  {9), 
Angell  v.  Duke  (10).  The  argoments  may  be  sufficiently  gathered 
from  the  judgment  of  Faucett,  J. 

Faucett^  J.    No  doubt  the  refinements  in  these  cases  are  very 
subtle.    The  distinction  drawn  seems  to  me  to  be  this :  That  where 
an  agreement  as  to  the  removal  of  crops  is  part  of  the  agreement  for 
letting^  then  it  must  be  in  writing ;  but  when  it  is  collateral^  then 
it  need  not  be  in  writing.      If   the  cases  had    gone  all  along 
on  that  principle^  there  would  be  very  little  difficulty^  but  subtle 
refinements  have  been  introduced.     But  this  distinction  is  clearly 
drawn  in  the  case  of  Angell  v.  DvJce.    In  that  case  the  Plaintiff  had 
objected  to  become  tenant  to  the  Defendant  of  a  furnished  house 
on  the  grounds  that  the  house  and  premises  were  in  imperfect  order 
and  repair  and  were  insufficiently  furnished  for  the  purpose  of  the 
Plaintiff;    and  the  Defendant^  in    order  to  induce  the    Plaintiff 
to  become  his    tenant,  verbally    promised  the  Plaintiff   that  he, 
the  Defendant,  would,  within   a  reasonable  time  after  the  com- 
mencement of  the  tenancy,  do  such  works  and  repairs,  and  send 
such  additional  furniture  into  the  house  as  might  be  necessary  for 
repairing  and  furnishing  the  same  and  rendering  it  sufficient  for  the 
purpose  of  the  Plaintiff.    The  Court  treated  that  agreement,  not  as 
part  of  the  agreement  to  lease,  but  as  a  separate  and  collateral 
agreement  altogether.    The  only  question  is,  "Have  we  the  same  thing 
in  this  case?''     Here  we  have  a  distinct  agreement  for  letting  to 
commence  from  the  1st  October,  1879.    That  agreement  must  be  in 
writing,  but  the  other  agreement  is  different;  it  was  in  effect  a 
license  to  the  Defendant  to  enter  upon  the  lands  leased  before  he  was 
otherwise  entitled  to  enter  upon  them ;  and  there  was  an  agreement 
that  the  Plaintiff  should  be  at  liberty  to  cut  a  crop,  being  the  annual 
produce  brought  about  by  the  labour  of  the  agriculturist,  like  a  crop 

(1)  3  C.  B.  766.  (6)  4  M.  &  W.  343. 

(2)  1  G.  &  M.  89.  (7)  6  B.  &  G.  829. 

(3)  21  L.  J.  G.  P.  163.  (8)  11  East  362. 

(4)  1  G.  B.  868.  (9)  3  S.  G.  B.  200.  — 

(5)  lOA.  &B.  753.  (10)  L.  B.  lOQ.  B.  174. 
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18S0.       of  potatoes.   This  agreement  is  not  part  of  the  agreement  for  letting; 

~T  it  is  a  distinct  and  coUateral  agreement^  altogether  apart  from  it. 

V,         That  being  so^  the  only  difficolty  that  remains  is^  whether  the 

OvLuvxB.   agreement  to  let  into  possession  is  not  an  agreement  for  the  sale  ct 

an  interest  in  land.     On  the  whole  I  think  it  is  not. 

Sib  W.  ManminO;  J.  I  have  come  to  the  same  oondosion  with 
hesitation.  I  approach  the  case  with  a  disposition  to  be  subtle  in  the 
direction  of  right  and  justice^  instead  of  favouring  such  a  point  which 
is  not  entitled  to  any  favour  on  the  part  of  the  Court.  If  we  are 
compelled  by  the  authorities  to  do  so^  we  must  decide  for  the 
Pefendant ;  but  the  Court  will  not  be  astute  in  favour  of  a  defence 
of  this  kind.  If  this  crop  of  sugar  had  been  sold^  there  can  be  no 
doubt  that^  on  the  authority  of  the  case  of  Oullen  v.  Pearse,  an 
agreement  for  sale  would  not  require  to  be  in  writings  nor  would  this 
agreement  itself  require  to  be  in  writing.  This  is  a  crop  of  sugar^ 
not  of  fruity  but  of  stems^  which^  in  the  process  of  cultivation^  are  cut 
once  a  year,  but  it  is,  just  as  much  as  fruit,  an  annual  crop.  It  has 
been  contended  that  this  is  a  reservation  out  of  the  lease  of  the 
land,  but  I  think  it  may  be  held  to  be  a  collateral  agreement  on  tlus 
ground :  it  is  stated  in  the  declaration  that  the  lease  was  made  to 
commence  on  a  future  day,  and  that  on  the  same  day  that  the  lease 
was  made,  an  agreement  was  made  allowing  the  lessee  to  go  upon  the 
land  before  the  commencement  of  the  lease;  I  think  that  may 
reasonably  be  held  to  be  a  collateral  agreement. 

WiNDETER,  J.  I  concur.  I  think  this  case  comes  within  the 
case  of  Angell  v.  Duke,  If  the  executory  agreement  were  carried  out, 
it  would  not  entitle  the  party  to  maintain  a  possessory  action. 

Judgment  for  the  Plaintiff. 

Attorney  for  the  Plaintiff— PF.  /.  Hill 
Attorneys  for  the  Defendant — Deane  and  Deane. 


VOL.  L]  XUn   VICT.  179 


THE  dTT  BANK  tr.  ALLEN.  isao. 


IMriUiy  <if  JHredcr^-^Ckeque  drawm  /or  proceeds  qffor^erji    BvUdmg  Sodeiy^     June  XL, 


The  Secretary  of  a  Baildmg  Society  disooonted  a  f otged  fafll,  poiportiiig  to  be 
agned  by  the  Def akdant  and  others^  with  tiie  Fbintifib,  and  the  proceeds  were 
carried  to  the  credit  of  the  Society.  Afterwards  cheqnes  were  drawn  by  the 
Defendant  and  others,  as  DirectorB  of  the  Sodety,  and  paid  by  the  Fbintifb  out 
of  the  proceeds  of  the  forged  bilL  The  Plaintifls  sued  tiie  Defendant  for  money 
paid  and  money  lent. 

HM^  that,  as  the  Flainti£Bi  by  the  eyidenoe  appeared  to  haTo  giren  credit  to 
the  Defendant  as  one  of  the  DirectorB  of  the  Society,  and  not  in  his  personal 
capacity,  th^  coold  not  recorer  from  the  Defendant  in  this  action. 

HM  also  that,  though  the  mles  of  the  Society,  which  were  certified  by  the 
Attorney-General  and  transmitted  to  tiie  Clerk  of  the  Peace,  were  not  confirmed 
by  the  Qoarter  Sessions,  the  Society  was  legally  institated. 

Action  for  money  lent^  monqr  paid,  and  money  due  on  accounts 
stated.    Flea:  never  indebted. 

The  trial  took  place  before  Fancett^  J.,  and  a  jnry  of  fonr,  on  the 
8th,  9th^  and  12th  of  May,  1879,  and  a  verdict  was  found  for  the 
Ddendant.  A  rule  nisi  for  a  new  trial  was  afterwards  obtained  on 
the  grounds: — 1.  That  the  verdict  was  against  evidence;  2.  That 
his  Honor  admitted  in  evidence  as  against  the  Flamtiffs,  the  rules  of  a 
Society  calling  themselves  the  Fhoenbc  Investment  and  Building 
Society;  8.  That  upon  the  evidence  the  Flaintiflb  were  in  law 
entitled  to  recover  the  amount  sought  to  be  recovered  against  the 
Defendant,  whether  the  Society  was  or  was  not  duly  established  under 
the  Act  11  Vic,  No.  10;  4.  That  the  only  question  of  fact  which  lus 
Honor  left  to  the  jury  was  an  immaterial  issue,  and  that  the  verdict 
based  upon  the  finding  upon  such  issue  was  by  the  jury  avowedly 
found  under  lus  Honor's  direction;  5.  That  his  Honor  told  the  jury 
that  the  FlaintifFs  had  in  thdr  own  wrong  paid  away  the  money 
sought  to  be  recovered  upon  the  Defendant's  cheques;  6.  That  his 
Honor  told  the  jury  that  in  determining  whether  the  Defendant  was 
personally  liable,  they  should  consider  whether  he  was  acting  under 
the  rules  of  the  Society,  and  whether  the  Flaintiffs  gave  credit  to  the 
Defendant  personally  or  to  the  Society;  7.  That  his  Honor  told  the 
jury  that  if  the  Flaintiffs  in  paying  cheques  gave  credit  to  the 
Society  only  and  not  to  the  Defendant,  the  Defendant  was  not  liable. 


AiiLiir. 
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1880.  At  the  trial  the    following    facts    appeared  in  evidence.    The 

"T~rT~"  Defendant  was  in  1872  Director  of  the  Phosnix  Investment  and 
9.  Building  Society^  of  which  one  Treeve  was  the  Secretary.  At  a 
meeting  of  the  Directors,  in  November,  1872,  it  was  resolved  that 
circulars  should  be  sent  to  each  member  in  arrear  requesting  payment 
at  once  in  order  to  close  the  Society,  and  that  on  receipt  of  the 
arrears,  the  final  general  meeting  of  the  Society  should  be  called.  On 
the  8rd  of  December,  1872,  Treeve  discounted  with  the  Plaintiffs  a 
bill  for  £4,950,  and  the  proceeds  (£4,841  ISs.  6d.)  were  passed  to 
the  credit  of  the  Society.  The  bill  purported  to  be  signed  by  the 
Defendant  and  others,  but  afterwards  turned  out  to  be  a  forgery. 
Afterwards,  in  the  course  of  winding  up  the  Society,  cheques  were 
drawn  by  the  Defendant  and  another  Director  (since  dead)  and 
countersigned  by  Treeve,  by  which  amounts  were  drawn  out  of  the 
Bank  for  payment  to  the  different  members  of  the  Society.  The 
funds  out  of  which  the  cheques  were  paid  were  chiefly  the  proceeds 
of  the  forged  bill.  On  the  19th  of  February,  1873,  the  Society  was 
finally  wound  up,  and  the  dissolution  was  advertised.  For  some 
years  afterwards,  renewals  of  the  forged  bill  were  accepted  by  the 
Plaintiffs  from  Treeve,  the  renewals  also  being  forged,  until  at  last  the 
forgery  was  detected,  and  Treeve  was  tried  and  convicted.  The 
Plaintiffs  brought  an  action  against  the  Defendant  on  the  forged  bill, 
but  were  nonsuited,  the  bill  being  proved  to  be  a  forgery,  and  afterwards 
this  action  was  brought  in  respect  of  the  cheques  drawn  by  the 
Defendant  and  paid  by  the  Plaintiffs.  The  cheques  were  drawn  in 
the  followiog  form  :— 

Phosnix  Investment  and  Building  Society. 

Sydney, 186 

No. 

The  City  Bank. 

Pay or  bearer 


£. 


>  Directors. 

Countersigned. 
Secretary. 

In  the  ledger  of  the  Plaintiffs  the  account  was  headed  ''Phoenix 
Investment  Society.''  It  appeared  that  by  the  rules  of  the  Society 
the  Directors  were  authorised  to  draw  cheques  and  promissory  notes 
on  behalf  of  the  Society.    At  the  trial  a  question  was  raised  as  to  the 
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legality  of  the  constitution  of  the  Society.     It  appeared  that  the  rales      1880. 
were  duly  submitted  to  and  certified  by  the  Attorney-General  and  were 
afterwards  lodged  with  the  Clerk  of  the  Peace  and  filed  by  him^  but         v. 
there  was  no  evidence  that  they  had  been  confirmed  by  the  Court  of     ^^^'i'^' 
Quarter  Sessions.     Faucett  J.  admitted  the  rules  in  evidence.     He 
afterwards  told  the  jury  that  the  main  question  for  them  to  consider 
was  whether  the  Plaintiffs  gave  credit  to  the  Defendant  and  the 
other  Directors  personally,  or  whether  they  gave  credit  to  the  Society, 
and  that  if  the  credit  was  given  to  the  Society  the  verdict  ought  to 
be  for  the  Defendant. 

Barley  Q.O.  and  Pilcher  in  support  of  the  rule.  The  amount 
passed  to  the  credit  of  the  Society  as  the  proceeds  of  the  forged  note 
did  not  cease  to  be  the  property  of  the  Bank  and  therefore  the  money 
drawn  out  by  the  Defendant's  cheques  belonged  to  the  Plaintiffs  and 
can  be  recovered  by  them.  The  Plaintifls  being  under  no  obligation 
to  honour  those  cheques,  the  amounts  of  them  may  be  recovered 
either  as  money  lent  or  as  money  paid  at  the  Defendant's  request. 
Jones  V.  Riley  (1) ;  Wilkinson  v.  Johnson  (2) ;  8ton>e  v.  Marsh  (3) ; 
Price  V.  Taylor  (4) ;  and  Bottomley  v.  Fisher  (5),  were  cited.  The 
Building  Society  was  not  duly  incorporated  under  the  Acts,  and  if 
the  Defendant  was  not  liable  as  a  Director,  he  was  liable  as  one  of 
the  members  of  an  unincorporated  Company :  Beg.  v.  Oodolphin 
(6) ;  Bear  v.  Wade  (7) ;  Jewhurst  v.  Clerkson  (8). 

If.  H.  Stephen  J  Q.O.,  Davis  and  0,  J,  Manning  who  appeared 
for  the  Defendant  to  shew  cause,  were  not  called  upon. 

Judgment  was  delivered,  discharging  the  rule  with  costs.  Leave 
to  appeal  to  the  Privy  Council  having  been  obtained,  their  Honors 
subsequently  gave  the  following  written  reasons  for  their  judg- 
ments :-— 

Habobaye,  J.  In  this  case  there  were  only  two  points 
argued  before  the  fiill  Court,  viz. — ^first,  whether  Mr.  Justice 
Paucett  was  right  in  admitting  as  evidence  the  rules  of  a  Society 
calling  themselves  the  Phoenix  Investment  Building  Society;  and 
secondly,  whether  the  verdict  and  the  special  finding  were  against 
evidence.  Upon  the  first  point  it  was  contended  that  some  omission 
had  taken  place  in  the  registration  of  these  rules  under  our  colonial 


(1) 

5  Tannt.,  487. 

(5) 

1  U.  &  C,  211. 

(2) 

3  B.  &  C,  428. 

(6) 

8  A.  &  E.,  338. 

(3) 

6  B  &  0..  661 ;  2  C  ft  F,  280. 

(7) 

1  B.  &  Ad.,  861. 

(*) 

6  H.  ft  N.,  640. 

(8) 

3  B.  ft  B..  194. 
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1880.  statutes^  and  that^  consequently^  the  Society  was  illegal,  or  became  a 
~r~^r~r  nonentity.  I  think,  however,  that  as  the  Plaintiffs  and  Defendant 
V.  acted  npon  these  roles,  and  as  the  banking  account  of  the  Directors 
^^''^'^'  of  the  Society  with  the  Plaintiffs  was  in  the  name  of  the  Society,  any 
irregularity  in  the  formation  or  registration  of  their  rules  was  wholly 
immaterial  to  the  issue  in  this  cause  between  the  parties.  The  Jadge 
was  bound  to  admit  the  rules  in  evidence  as  part  of  the  res  geatm 
between  the  parties  to  the  banking  account ;  and  the  rules  could  not 
properly  be  excluded  from  the  consideration  of  the  jury,  the 
Plaintiffs'  books  having  accepted  the  Society  as  the  owners  of  the 
banking  account  as  against  themselves.  2.  As  to  the  second  point, 
I  have  listened  to  the  evidence  as  read  before  me,  and  also  perused 
the  documentary  evidence,  such  as  the  headings  of  the  Plaintiffs' 
ledger,  the  cheques  by  ''the  Directors,''  the  promissory  notes  by 
''the  Directors,"  and  all  the  written  evidence  in  this  cause;  and  it 
seems  to  me  impossible  for  the  jury  to  have  found  any  other  verdict 
than  that  which  they  did  specially,  viz.,  "  That  the  Bank  treated  the 
Defendant  and  the  other  Directors  simply  as  Directors,  and  not  on 
their  own  personal  responsibility."  8.  As  regards  this  particular 
Director,  as  he  had  a  separate  and  distinct  account  with  the  Plainti£b, 
in  his  own  name,  it  seems  almost  absurd  to  contend  that  the  Bank, 
in  their  banking  account  with  this  Defendant,  as  one  of  the  Directors 
of  the  Society,  gave  this  Defendant  any  credit  in  that  account  on  his 
own  personal  responsibility.  For  these  reasons,  I  think  this  rule 
nisi  for  a  new  trial  ought  to  be  discharged  with  costs. 

Faucett,  J.  I  am  of  opinion  the  rule  should  be  discharged. 
The  grounds  of  application  for  a  new  trial  in  this  case  may  be 
reduced  to  three — that  I  improperly  admitted  the  rules  of  the  Phoenix 
Building  Society  in  evidence ;  that  I  was  wrong  in  leaving  it  as  a 
question  to  the  jury  whether  the  Plaintiffs  gave  credit  to  the 
Defendant  and  the  Directors  of  the  Society  on  their  responsi- 
bility, or  treated  them  merely  as  officers  or  agents  of  the  Society; 
and  that,  upon  the  evidence,  the  Plaintiffs  were,  as  a  matter  of  law, 
entitled  to  a  verdict.  As  to  the  first  point,  I  am  of  opinion  that  the 
rules  of  the  Society  were  properly  admitted  in  evidence,  as  showing 
the  existence  and  the  constitution  of  the  Society  with  which  the 
Plaintiffs  had  been  dealing,  and  the  position  of  the  Defendant  as  a 
Director  of  the  Society.  But  it  was  objected  that  the  rules  were  not 
confirmed  in  accordance  with  the  Friendly  Societies'  Act,  7  Vic,  No. 
10.  As  to  this,  it  was  proved  that  the  rules  had  been  duly  certified 
by  the  Attorney-General,   as  required  by  the  Act;    and  that  a 
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transcript  of  the  rules  so  certified  had  been  duly  transmitted  to  the  1880. 
Clerk  of  the  Peace,  and  had  been  'filed  and  registered'  among  the""  I 
records  in  his  office;  and  the  transcript  so  certified,  filed,  and  v, 
registered,  was  produced  out  of  his  custody.  It  was  not,  indeed, 
proved  that  they  were  confirmed  by  the  Justices.  But,  without 
acting  on  the  principle  omnia  rite  acta,  and  inferring  that  the  Clerk 
of  the  Peace  had,  as  it  was  his  duty  to  do,  laid  the  rules  before  the 
Justices  and  obtained  their  confirmation,  I  think  that,  as  the  third 
section  of  the  Act  makes  the  rules  binding  "  firom  the  time  when  the 
same  shall  be  certified  by  the  Attomey-Grcneral,''  the  omission  by  the 
Clerk  of  the  Peace  to  get  them  confirmed  by  the  Justices  ought  not 
to  render  them  invalid  and  void.  The  Society  had  done  all  it  could 
do,  and  ought  not  to  be  prejudicial,  because  the  Clerk  of  the  Peace — 
an  officer  over  whom  they  had  no  control — omitted  to  do  his  duty. 
Besides,  getting  the  rules  confirmed  by  the  Justices  was  a  mere 
formal  act,  required  probably  with  a  view  to  their  being  filed  among 
records  of  the  Sessions.  It  would  be  otherwise  if  the  Attorney- 
General  had  refused  to  certify,  and  the  rules  were  in  consequence 
submitted  to  the  Justices,  because  then,  under  section  4,  the  Justices 
would  have  to  exercise  a  judicial  discretion.  I  think,  therefore, 
according  to  the  cases  cited,  that  the  word  **  filing''  is  complied  with 
by  delivering  to  be  filed.  Some  difficulty  was  caused  on  this  point 
by  the  negative  words  used  in  the  5th  section.  But  the  first  part  of 
that  section  was  complied  with,  as  a  transcript  of  the  rules  had  been 
deposited  with  the  Clerk  of  the  Peace ;  and  the  last  clause  of  the 
section,  which  says  that  no  such  rule,  alteration,  &c.,  shall  be 
binding  until  confirmed  by  the  Justices,  refers,  I  rather  think,  to 
new  rules,  or  possibly  to  rules,  in  respect  to  which  the  Attorney- 
Gkneral  has  refused  to  certify.  But,  in  any  case,  I  do  not  think 
that  those  words  ought  to  override,  and  in  effect  repeal  the 
affirmative  words  of  section  3,  which  makes  the  rules  binding  from 
the  time  they  are  certified  by  the  Attomey-Greneral.  The  second  and 
third  grounds  amount  in  reality  to  the  same  thing.  There  was  some 
question  as  to  the  form  of  the  declaration,  to  which  I  attach  no 
weight.  There  was  a  count  for  money  had  and  received,  and  a 
count  for  money  paid  at  Defendant's  request.  If  the  daim  of  the 
Bank  could  be  sustained  at  all,  it  would  probably  be  on  the  latter 
count,  as  the  money  was  paid  on  cheques  signed  by  the  Defendant, 
but  never,  in  fact,  came  into  his  hands.  One  thing  is  clear,  that  the 
Defendant  when  he  signed  the  cheques  never  intended  that  they 
should  be  paid  out  of  any  moneys  that  did  not  belong  to  the  Society. 
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18S0.       The  Bank  also  in  paying  the  cheques^  believed  that  they  were  paying 
~      T        them  out  of  moneys  belonging  to  the  Society,  and  did  not  intend  to 
pay  out  of  any  other  monies ;  in  other  words,  they  believed  they  had 
moneys  of  the  Society  in  their  hands,  or  a  balance  to  its  credit, 
sufficient  to  meet  the  cheques.    Now,  there  can  be  no  doubt  that  in 
some  cases  money  obtained    by  means  of   forgery,  if  it  can  be 
traced,    may   be   recovered,  just   as    trust   money   diverted  from 
its     proper   use,     if     it     can    be    traced,    may    be    recovered. 
And,     laying     aside    any     question    of   fraud,    if    money    woe 
paid  under  a  mistake  of  fact,  as,  for  instance,  from  an  error  in 
accounts,  or,  as  in  the  present  case,  under  a  mistaken  belief — ^no 
matter  how  caused — that  there  were  funds  to  meet  the  demand,  in 
many  cases  such  money  might  be  recovered.    But  in  all  such  cases, 
whether  arising  from  fraud  or    from    a  mere  mistake    of   facts, 
without     any    fraud,    the     question    must    be,    who    has    got 
the    money    or    who    caused    it    to    be    paid,    and   for    whose 
benefit     was     it  paid  f     Now,    according    to    the     evidence,    the 
money  in  the  present  case  went  to  the  Society,  and  for  the  benefit 
of  the  Society,  and  not  to  the  Directors  who  drew  the  cheques.     The 
Directors  were,  in  fact,  merely  the  officers  or  agents  of  the  Society,  in 
drawing  the  cheques,  and  the  Bank  dealt  with  them  as  such  officers 
or  agents.    This  was  clearly  shown,  as  well  by  the  form  of  the  cheques, 
as  by  the  heading  of  the  account  in  the  Bank's  books.    The  heading 
was, ."  The  Phoenix  Building  Society  in  account,  &c,''  and  in  the 
margin  of  the  account  were  the  names  of  the  Directors  who  were  to 
act  for  the  Society.     The  case,  in  my  opinion,  is  thus  taken  out  of 
the  principle  on  which  Higgins  v.   Senior  and  Price  v.  Taylor, 
and  that  class  of  cases  were  decided.     I  think  the  question  was 
properly  left  to  the  jury,  and  that  the  jury  came  to  a  right  conclusion. 
I  shall  only  further  add  that  it  appeared  to  me  at  the  trial  that  the 
Bank  was  guilty  of  negligence  in  taking  on  account  of  the  Society  a 
promissory  note  for  iE4,950,  which  was  largely  in  excess  of  any 
promissory  note  previously  given  by  the  Society,  and  also  in  renewing 
the  note  from  time  to  time,  even  after  February,  1873,  when  the 
Society  ceased  to  exist.     Mr.  Neill,  the  Manager  of  the  Bonk,  how- 
ever, says  that  he  did  not  know  that  the  Society  had  been  wound  up. 
On  the  other  hand,  it  may  fairly  be  said  that  if  the  Directors  had  heea 
more  careful  they  might  have  detected  the  fraud  sooner,  or  possibly 
prevented  it  altogether.    But  no  doubt  both  sides  were  misled  and 
thrown  ofi^  their  guard  by  the  great  confidence  reposed  in  Treeve,  the 
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Seeretary  at  the  time^  and  the  general  belief  in  his  integrity.    I  tbink       1880. 

the  rule  onsht  to  be  refused.  ^ 

^^  Crrr  Bank 

Sir  William  Manning,  J.  I  concur  with  their  Honors  in  ^  «. 
tlimbng  that  the  verdict  given  for  the  Defendant  ought  to  stand. 
At  the  same  time  I  cannot  but  see  that  the  Plaintiffs'  claim  to 
recover  the  large  amount  at  stake  is  in  itsdf  exceedingly  strong,  and 
that  it  is  therefore  not  to  be  wondered  at  that  they  should  have  been 
advised  to  make  this  further  effort  to  reach  the  Building  Society 
through  the  prominent  member,  by  means  of  whose  cheques  the 
money  in  question  passed  out  of  the  Bank's  possession.  The  loss 
was  originally  that  of  the  Society  alone,  having  been  caused  by  the 
embezzlements  of  Raynes  and  Treeve,  of  whom  one  was  a  Director 
and  the  other  Secretary  to  the  Society  ;  and  then,  when  the  Society 
was  about  to  be  wound  up  at  the  end  of  its  term  of  limited  currency, 
those  persons,  in  order  to  escape  the  inevitable  detection  which 
would  at  once  arise,  forged  the  promissory  note  to  d£4,950,  and 
through  Treeve,  as  Secretary,  procured  its  discount  by  the  Bank  on 
account  of  the  Society.  Thereupon,  the  proceeds  reimbursed  the 
Society  to  the  fall  extent  of  the  embezzlements,  and  thus  the  loss 
was  shifted  on  to  the  shoulders  of  the  Bank.  Implicit  confidence 
appears  to  have  been  reposed  in  Baynes  and  Treeve  by  the  Defendant 
and  other  Directors  of  the  Society ;  and  perhaps  by  that  means  like 
confidence  was  established  on  the  part  of  the  Bank's  Manager;  and 
the  result  was  that  the  latter  was  led  to  discount  the  forgery  at  the 
instance  of  the  Society's  officer ;  and  the  Defendant  was  led  to  adopt 
the  balance  in  the  pass-book  without  investigation,  and  to  act  upon 
it.  The  proceeds  of  the  forgery  caused  the  Society  to  have  a  stated 
balance  in  its  pass-book,  which  was  what  it  ought  to  have  honestly 
been  if  there  had  been  no  embezzlements;  and,  thereupon,  the 
Defendant  joined  Baynes  in  signing  the  appropriate  cheques  for  the 
distribution  of  the  Society's  funds  upon  its  termination.  He  did  not 
himself  receive  any  of  the  money,  but  was  simply  a  medium  for 
passing  the  various  amounts  into  the  hands  of  those  who,  as  between 
themselves  and  the  Society,  were  legitimate  claimants.  If  the 
Defendant  had  looked  at  the  pass-book  he  would  have  seen  the  large 
credit  recently  entered ;  and,  although  the  marks  indicating  that  the 
entry  was  upon  a  discount  had  been  erased,  he  might  possibly  have 
been  led  to  the  discovery  of  the  fraud ;  but  he  seems  to  have  been 
aatisfied  with  the  correctness  of  the  general  balance  stated  by  the 
Bank,  and  to  have  thereupon  signed  the  cheques  in  perfect  good 
£utb.    In  thus  signing  cheques  with  one  other  Director,  he  followed 
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1880.       the  aeeastomed  course  between  the  Society  and  the  Bank.    It  was, 
T~~~I        however,  urged  against  the  Defendant  that  the  proceeds  of  a  forgery 
V.         may  be  followed  when  sufficiently  ear-marked,  as  they  were  in  this 
case ;  and  that  by  drawing  the  cheques  the  Defendant  had,  in  fact, 
taken  out  money  which,  consequently,  belonged  to  the  Bank.     But 
admitting  that  the  proceeds  of  a  forgery  may,  under  yarious  circum- 
stances, be  followed,  I  cannot  see  how  the  argument  can  touch 
the  Defendant  individually  under  the  circumstances  of  this  case. 
Ordinarily  the  loss  occasioned  by  a  forgery  falls  upon  him  who  has 
had  the  misfortune  to  take  it    as    a  genuine  instrument;    and, 
although  it  may  be  that  he  can  in  some  cases  recover  from  those 
who  have  received  the  benefit  of  it,  the  Defendant  here  is  not  in  that 
position.    The  course  which  the  Bank  was  led  to  take,  through  the 
fraud  of  Baynes  and  Treeve,  amounted  to  this — ^that  they  informed 
the  Society's  Board  of  Directors  that  so  much  money  belonging  to 
it  was  in  the  Bank's  hands  for  withdrawal  at  the  pleasure  of  the 
Society,  and  that  the  Directors  were  therefore  at  liberty  to  draw  to 
that  extent,  and  in  the  usual  course.    This  was  a  direct  authority  for 
the  Defendant  and  some  co-Director  to  draw  these  cheques  in  the 
right  of  the  Society,  and  as  against  its  own  funds,  and  not  as  upon 
any  credit  granted  or  accepted ;  and  as  the  Defendant  did  no  more 
than  Was  thus  authorized,  I  think  it  impossible  for  the  Bank,  on 
subsequently  discovering  the  forgery,  to  charge  him  with  responsibility 
for  the  money.  I  do  not  say  that  the  Society  at  large  might  not  be  made 
liable  to  restore  the  amount  which  has  in  fact  been  drawn,  and  for  its  use 
and  behoof,  by  its  Directors,  in  excess  of  its  own  legitimate  balance;  but 
that  is  not  the  present  question;  nor  should  I  be  justified  in  expressing 
any  opinion  upon  it  now.    In  this  matter  the  Defendant  acted  only  in 
a  representative  character,  which  was  known  to  and  recognised  by  the 
Bank,  and  whatever  legal  inference  might  possibly  arise  against  the 
Society,  upon  proof  of  the  forgery,  it  is  clear  that  no  credit  to  the 
Defendant  was  ever  thought  of  at  the  time,  or  could  now  riae 
inferentially.    All  that  he  did  was  to  draw  cheques  in  a  representa- 
tive character,  which  the  Bank  had,  in  effect,  told  him  he  was  quite 
free  to  draw  in  that  capacity.    Next  as  to  the  admission  in  evidence 
of  the  Society's  certified  rules.    I  think  the  Judge  was  right ;  and^ 
moreover,  I  do  not  see  how  their  admission  or  rejection  affects  thia 
case.    The  Bank  necessarily  knew  from  the  title  of  the  Society  that 
it  purported  to  be  a  Society  under  the  Act  of  11  ViCj  No.  10;  and 
they  must  be  taken  to  have  known  the  legal  tenor  of  that  Act 
and  of  the  Act  of  7  Vic,  No.  10,  which  it  partially  incorporated* 
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Conseqaently^  they  most  have  understood  that  it  was  a  Society  of      1880. 
probably  many  members,  having  a  form  of  government  under  certified  ^^^  ^ 
rules ;  and  if  it  was  not  satisfied  as  to  its  being  duly  constituted  and         v. 
governed,  it  knew  from  the  Act  where  to  look  for  information.    But     •^^'''^• 
irrespectively  of  the  special  constitution  of  the  Society,  the  Bank 
must  at  least  have  been  aware  that  it  was  an  Association  governed  by 
Directors,  and  that  the  Defendant  was  one  of  the  Board,  and  acted 
only  as  a  representative  person.     In  the  course  of  the  argument  I 
referred  to  the  well-known    and    recognised    distinction    between 
ordinary  partnerships   at  common  law  and  joint  stock  concerns^ 
eoDsisting  principally   in  this,    that  the  latter  are  known  to  be 
SBsodations  under    a  delegated  management,    and  in    which  the 
individual  members  have  surrendered  the  common  law  right  of 
partners  to  act  as  equals  or  participators  in  management,  otherwise 
than  at  general  meetings  of  shareholders.      This  was  disputed  by 
eonnsel,  who  contended  that  unincorporated  joint  stock  companies 
are  not  recognised  otherwise  than  as  common  law  partnerships ;  but 
I  consider  it  unquestionable  that  the  distinction  exists,  and  that 
persons  dealing  with  joint  stock  associations  can  only  deal  through 
the  governing  body.      Whether  this    be    referable  to  law  or  to 
usage  and   notice,    it    is  not  now  necessary  to  inquire.      It    is 
at  least  sufficient  in  this  case  that  the  Piaintiffs  recognised  the 
existence  of  an  associated  body,  whose  individual  members  took 
no  part  in  the  management^  and  which  was  governed  by  Directors, 
of  whom    any    two    could    operate    on    its  funds  at  the  Bank. 
The  further  question  whether  the  Society  was  legally  established 
without  a  confirmation  of  its  rules  by  Justices  in  Quarter  Sessions, 
appears  also  to  be  immaterial  in  my  view  of  this  case.    Perhaps,  if  the 
Bank  should  wish  to  sue  the  Society  it  may  become  material,  but  I  do 
not  see  the  present  relevancy  of  the  question.    As,  however,  it  has 
been  raised,  and  has  been  made  the  subject  of  a  ruling  at  nisiprius, 
and  of  decision  by  my  learned  colleagues  on  this  occasion,  I  will 
state  what  occurs  to  me  on  the  subject.    There  is  no  doubt  that  the 
Building  Societies'  Act  expressly  incorporates  portions  of  the  first 
Friendly  Societies'  Act— <7  Vic,  No.  10— and  that  the  subsequent 
repeal  of  the  latter  Act,  and  the  passing  of  a  new  Friendly  Societies' 
Act,  has  not  cancelled  that  incorporation.     Consequently  the  provi- 
sions of  7  Yic,  No.  10,  are  still  in  force  with  reference  to  Building 
Societies  so  far  as  they  are  thus  incorporated ;  but  I  am  not  disposed 
to  think  that  the  provision  of  7  Yic,  demanding  that  the  rules  of 
Friendly  Societies  shall  be  allowed  and  confirmed  by  Justices  in 
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1880.       Quarter  Sesnous^  is  one  of  the  so  incorporated  provisions;  nor,  if  it 
T      I        be  80,  am  I  prepared  to  hold  that  such  allowance  and  confirmation  is 
V,         essential  to  the  full  establishment  of  the  Society.    The  4th  section  of 
All«n.      Yl  Vic,  No.  10,  purports  to  incorporate  the   7  Vic,  No.  10,  only 
^*  so  far  as  the  same  or  any  part  thereof  may  be  applicable  to  the 
purpose  of  any  benefit  Building  Society,  and  to  the  framing,  certify- 
ing, enrolling,  and  altering  the  rules  thereof ;''  and  it  seems  to  me  at 
least  questionable  whether  ''the  purposes''  of  a  Building  Society 
are  such  as  to  render  applicable  to  them  the  requirement  of  allowance 
and  confirmation  by  Justices.     In  the  case  of  Friendly  Societies,  their 
purposes   were    susceptible    of    infinite  variety;  and  hence  it  was 
required  that  the   rules  of  each  such  Society  should   ''  declare  the 
intents  and  purposes  for  which  such  Society  is  established,''  and  that 
''  no  secret  Society  having  signs,"  &;c.,  should  be  within  the  Act. 
Hence,  also,  in  the  case  of  Friendly  Societies  it  might  have  been  thought 
expedient  to  require  allowance  and  confirmation,  valerent  quantum, 
by  the  justices  in  Quarter  Sessions  ;  but  in  the  case  of  societies  under 
the  Building  Act,  the  ''purposes"  are  stated  and  approved  by  the 
Act  itself,  and  therefore  can  need  no  approval  by  justices.    And  if  we 
examine  the  rest  of  the  incorporative  enactment  in  11  Vic,  we  find 
only  these  further  words,    "applicable  to  the  framing,   certifying, 
enrolling,  and  altering  the  rules ;"  and  these  certainly  do  not  extend 
to  the  process  of  confirmation  and  allowance  by  justices.    But  even 
if  this  process  be  included  in  the  incorporation,  it  does  not  appear  to 
be  essential  to  the  due  establishment  of  the  Society.    The  direction 
for  it  arises  in  this  way  only.     Two  copies  of  the  rules  are  to  be  laid 
before  the  Attorney-General  or  appointed  barrister,  who,  on  approving 
of  them,  is  to  return  one  copy  with  his  certificate  of  approval  to  the 
Society,  which  is  not  thereupon  required  to  take  any  further  step. 
But  the  other  copy  is  to  be  forwarded  by  the  Attorney-General  or 
barrister  to  the  Clerk  of  the  Peace,  and  is  to  be  laid  by  that  officer 
before  the  justices;  by  which  statutory  direction  an  official  duty  is 
cast  upon  him  in  respect  of  which  the  Society  has  no  control,  and 
for  which  it  ought  not  to  be  under  any  responsibility.   Moreover,  this 
allowance  and  confirmation  is  a  purely  formal  act,  in  those  cases  in 
which  the  Attorney-General  or  barrister  has  certified  his  approval, 
though  it  is  not  so  upon  his  refusal  and  upon  a  consequent  appeal  to 
the  justices,  under  section  4.     In  the  former  case  the  Act  expressly 
"requires"  the  allowance  and  confirmation  to  be  made  by  the 
justices  even  "without  motion" ;  but,  in  the  latter  case,  the  justices 
have  a  judicial  duty  to  perform,  which  is  of  the  essence  of  the  matter. 
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In  addition  to  these  grounds  T  find  a  provision  in  section  3^  which       1880. 
appears  to  leave  no  room  for  doubt  that  the  certificate  of  approval  by "";      ~~ 
the  Attorney-General  or  barrister  is  conclusive^  for  it  is  there  said : —  v. 

"And  all  rules^  from  the  time  when  the  same  shall  be  certified  by     ^^^^n. 
the  said  Attorney-General  or  barrister^   shall  be  binding  on  the 
several  members  and  officers  of  the  said  Society^  and  all  other  persons 
having  interest  therein/' 

Rule  discharged  with  costs. 

Attorneys  for  the  PlaintifiB — John  Dawson  and  Son. 
Attorneys  for  the  Defendant — Allen  and  Allen. 


EX  PARTE  DIXON.  1880. 


ToU8—JEseemptumr-**  Attending  Funerala.**—iS  OuL  IV.  No.  12.  June  15. 

A  heane  and  moaming  coaches  passing  throagh  a  toll-bar  on  their  way  to  the 
house  where  the  corpse  is  lying  are  not  exempt  from  toll.  {Per  Faucbtt,  J.  and 
WnrDSTEB)  J.,  Sir  W.  Manning,  J.  dissentiente,) 

Ex  parte  Meek  8  S.  C.B.  53  considered. 

On  the  1st  of  June  a  rule  nisi  for  a  prohibition  directed  to  Charles 
Henry  Newman  and  certain  justices  was  obtained  upon  the  ground 
that  an  undertaker^  bond  fide  driving  an  empty  hearse  and  mourning 
coaches  to  a  place  where  a  corpse  awaited  burial^  was  '^  attending 
a  funeral "  within  the  meaning  of  the  Act.  2  Gul.  IV.  No*  12,  S.  8. 
The  Applicant  had  been  charged  on  the  information  of  the  collector  at 
the  Newtown  Toll-Bar  with  forcibly  passing  through  the  toll-bar  with 
a  hearse  and  three  mourning  coaches,  by  reason  whereof  the  payment 
of  the  toll,  amounting  to  3s.  6d.,  was  avoided ;  and  was  fined  20s. 
with  costs. 

M.  E.  Stephen,  Q.O.  and  Tarleton  for  the  Applicant  cited  Ex  parte 
Meek  (1) ;  Ex  parte  Ooodin  (2) ;  and  HaTrison  v.  James  (3). 

Barley y  Q.O.  and  C.  B,  Stephen  showed  cause. 

(1)  8  S.  C.  R.  63.  (3)    2  Chit  647. 

(2)  lOS.  C.  R.386. 
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1880.  Faucbtt,  J.   The  question  is  whether  under  the  words  "  attending 

,  funerals  "  a  hearse  and  mouminfi:  coaches  were  under  certain  circum- 

!X    PARTE  °  11, 

Dixon,  stances  exempted  from  toll.  The  circumstances  were  that  the  under- 
taker was  taking  an  empty  hearse  and  mourning  coaches  to 
Newtown  to  a  house  where  the  body  to  be  buried  was  lying  and  had 
to  pass  through  the  toll-bar.  He  refused  to  pay  the  toll,  an 
information  was  laid  against  him,  and  the  magistrates  convicted  and 
fined  him. 

I  confess  that  if  the  matter  were  res  Integra  and  there  were  no 
decisions  on  the  point,  I  should  be  disposed  to  give  a  liberal  construc- 
tion to  the  words  of  the  statute,  and  say  that  "  attending  a  funeral " 
meant  going  to  the  house  for  the  body,  attending  in  the  procession, 
and  returning.     It  appears  to  me  that  all  taken  together  form  only 
one   transaction.      However,    some   of  the    decisions   seem    to  be 
contrary  to  this  construction.     It  appears  that  there  are  other  words 
in    the   same   section   of  the   Act — ''going  to  or  returning    from 
church. ''     There  the  going  to  church  and  the  returning  from  church 
are  alike  privileged.     Then  come  the  words  "  or  any  horse,  beast, 
carriage,  or  other  vehicle  attending  funerals."     Now,  in  the  English 
Act  the  words  are ''  going  to  or  returning  from  attending  funerals,'^ 
therefore  it  would  seem  by  the  omission  of  these  words  in  our  Act 
that "  attending "  was  meant  to  be  confined  to  actually  going  with 
the   corpse   to   the   grave.     But  the  decision  in  ex  parte    Ooodin 
is  that  returning  is  still  ''  attending ''  so  long  as  the  funeral  cortege 
is  kept  up.     The  decisions  take  the  place  of  burial   as  the   central 
point  and  say  that  going  to  and  returning  from  the  point  in  proces- 
sion is  '*  attending,^^  but  it  would  seem  to  follow  that  going  to  the 
house  for  the  purpose  of  attending  the  funeral  is  not ''  attending.'' 
The  reason  given  by  Sir  Alfred  Stephen  in  Ex  parte  Meek  includes 
this  case.     I  am  of  opinion  that  it  would  be  going  against  the  whole 
spirit  of  these  decisions  to  hold  that  in  this  case  the  hearse  was 
exempt  from  toll.     I  see  the  effect  of  this  decision  ;  I  see  that  now 
persons  attending  funerals  will  very  probably  not  be  exempt  at  all ; 
but,  on  the  whole,  I  feel  that  I  cannot  go  against  these  decisions  and 
the  spirit  of  them. 

Sir  W.  Manning,  J.  My  own  opinion  differs  from  his  Honor's. 
I  understand  his  Honor  to  say  that  if  the  matter  were  res  integra 
his  opinion  would  be  the  same  as  mine  now.  At  first  I  was  very 
much  struck  with  the  difference  in  the  language  used  in  the  Act  as  to 
churches  and  funerals.  But  '' attending '*  church  means  an  act 
done   at  a  particular  spot,  and  persons  going  to  or  from  church 
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^DDOt    be    said    to    be  ^'attending"   church.     Funerals  are  very       1880. 
different;   they  are   matters  of  progression^  and   a  person   who   is""! 
merely  present  in  the  churchyard  cannot  be  said  to  be  "  attending  ^'      Duon. 
the  funeral.     The  true  sense  of  the  words  "  attending  funerals ''  is 
going  to  the  grave   and   coming  back^  and  therefore^  though  the 
words  "  going  to  and  coming  from  "  are  not  used,  it  comes  to  the 
same  thing*     I  am  disposed,  like  his  Honor,  to  favour  a  liberal  con- 
struction of  the  exemption. 

The  only  difficulty  is  about  the  decided  cases.  If  I  saw  that  the 
point  bad  been  deliberately  decided,  I  might  feel  myself  bound  by 
the  decision.  But  the  question  arises,  do  the  former  cases  decide 
this  matter  ?  It  has  been  decided  that  carriages  going  to  a  funeral 
with  a  body  are  exempt,  and  it  has  also  been  decided  that  carriages 
returning  without  the  body,  so  long  as  they  form  part  of  the  cortege, 
are  exempt.  But  no  case  has  ever  been  decided  like  this,  where  a 
hearse  and  mourning  coaches  were  undoubtedly  going  for  the  corpse, 
and  the  mourners  were  undoubtedly  going  for  the  very  purpose  of 
foUowing  the  body  to  the  grave.  In  Meek's  Case  it  was  only 
decided  that  a  carriage  separated  and  distinct  from  the  funeral 
procession  was  not  exempt  from  toll.  But  the  Court  there  held  that 
a  carriage  in  the  procession,  though  returning  from  the  burial,  was 
exempt.  And  the  expression  is  used,  '^  part  of  the  funeral  proces- 
sion." But  in  returning  from  the  grave  the  hearse  would  be  empty. 
Strictly  speaking,  the  procession  of  hearse  and  mourning  coaches 
would  be  no  more  a  funeral  procession  than  in  the  present  case.  In  the 
same  judgment  Sir  Alfred  Stephen  points  out  the  chance  of  a  carriage 
travelliug  from  Bathurst  or  Goulbum,  and  claiming  exemption  from 
tolls  all  the  way  to  Sydney,  on  the  ground  that  it  was  going  to 
attend  a  funeral.  But  is  there  any  practical  likelihood  of  a  hearse 
and  three  empty  mourning  coaches  doing  anything  of  that  sort  ?  I 
take  it  as  an  illustration  of  what  their  Honors  meant  in  deciding  that 
an  individual  carriage  separated  from  the  rest  of  the  procession  could 
not  claim  exemption,  and  I  think  that  is  all  that  the  decision  came 
to.    I  therefore  think  that  this  case  is  within  the  exemption. 

To  decide  in  this  way  is  no  infringement  of  private  rights.  The 
tolls  are  public,  and  the  same  public  to  whom  they  belong  may  say 
that  certain  ceremonials  shall  be  exempt  from  payment.  The  lessee 
takes  the  toll-bar  subject  to  the  contingencies  in  the  Act.     We  are 

not,  it  appears  to  me,  to  allow  ourselves  to  be  hampered  by  the 
consideration  that  to  extend  the  privilege  would  be  to  infringe  the 

rights  of  the  lessee. 
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1880.  WiNDEYER^    J.      I   haye   uo   di£Sculty   in    concurring  with  his 

"I  Honor.  Mr.  Justice  Faucett.  that  this  rule  should  be  discharRed.    It 

Bx  PARTE 

Dixon,  seems  to  me  that  the  exemption  in  the  Act  was  not  intended  in 
favour  of  undertakers  as  a  class.  There  is  no  reason  at  all  why  they, 
in  passing  through  a  toll  in  the  exercise  of  their  business^  should  be 
privileged  from  paying.  The  exemption  is  intended  in  favour  of 
public  decency  and  in  deference  to  the  feelings  of  persons  attending 
funerals^  to  whom  it  would  be  painful  if  they  were  called  upon  at 
such  a  time  for  the  payment  of  tolls.  I  think  therefore  that  the  case 
of  ex  parte  Meek  was  well  decided.  In  this  case  the  vehicles  were 
passing  through  a  toll-bar  to  go  to  the  place  from  which  the  funeral 
was  to  start.  That  cannot  be  said  to  be  going  to  the  funeral.  At 
the  same  time  I  do  not  think  it  absolutely  necessary  for  carriages, 
in  coming  back  from  a  funeral  in  order  to  claim  exemption,  to  form 
part  of  the  cortege.  I  think  they  might  well  be  said  to  be  attending 
a  funeral. 

Rule  discharged  without  costs. 

Attorney  for  the  Applicant — Cahill. 

Attorneys  for  the  Respondent — Oannon  and  McLaughlin, 


1880. 


June  25. 


ENGUSH    SCOTTISH    AND    AUSTRALIAN     CHARTERED    BANK 

V,    BARKER. 

PrmcipaX  and  Agent — Banker  and  Customer — Mistake  qf  Bank — Agency — Manager 

qf  Branch, 

Defendant,  as  agent  of  B.  and  K.,  who  held  a  number  of  blocks  of  land  in 
S.  Australia  under  lease  from  the  Crown,  instructed  the  Plaintiffs  to  tel^;raph  to 
their  manager  at  Palmerston  to  pay  £50  for  B.  and  K.  for  rents  before  the  Ist  of 
January.  A  telegram  was  accordingly  sent  to  that  effect.  The  next  day  the 
following  telegram  dictated  by  the  Defendant,  but  signed  by  the  Plaintifb* 
manager  in  Sydney,  was  sent  to  the  manager  at  Palmerston : — "  B.  and  K.'s 
rent  to  be  paid  on  blocks  727  to  746  on  parallel  19."  B.  and  K.  intended  to 
forfeit  their  other  blocks,  but  this  was  not  made  known  to  the  Plaintiffs.  The 
manager  at  Palmerston  paid  rent,  not  only  on  blocks  727  to  746,  but  on  the 
other  blocks  held  by  B.  and  K. 

Held,  affirming  the  decision  of  the  District  Court  Judge,  that  the  Defendant 
was  liable  to  repay  the  Plaintifiis  the  money  so  paid. 
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This    was  an   action  for  money  paid    by  the  PlaintiflPs  for  the       1880. 
Defendant  at  his  request.     The  following  telegram  was  sent  by  the 


Plaintifis  at  the  Defendant's  reqaest  to  the  manager  of  the  Bank  at   '  bank' 
Pahnerston : — "Please  pay  rents  before  Ist  January  of  following      .         ^^ 

.  .  .  Brown  and  Kilgour  £60.  Defendant  was  acting  as  agent 
for  Messrs.  Brown  and  Kilgour^  who  had  taken  up  certain  blocks  of 
eoontry  in  South  Australia^  and  held  them  under  leases  from  the 
Crown.  On  the  next  day  the  Defendant^  finding  out  that 
Messrs.  Brown  and  Kilgour  desired  to  forfeit  some  of  their  blocks^ 
went  to  the  Bank  in  Sydney  and  wrote  the  following  telegram : — 
''Brown  and  Kilgour's  rent  to  be  paid  on  blocks  727  to  746  on 
parallel  19.''  The  telegram  was  written  and  paid  for  by  the  Defend- 
anty  but  signed  by  the  PlaintifiPs  manager  in  Sydney  and  directed 
to  the  Plaintiff's  manager  at  Palmerston.  The  manager  at  Palmer- 
iton  assuming  that  the  two  telegrams  were  distinct^  paid,  the  rent  on 
the  whole  of  Brown  and  Kilgour's  blocks.  The  amount  so  paid  was 
£99.  The  case  came  on  in  the  District  Court  and  the  Plaintiffs 
recovered  a  verdict^  the  Judge  finding  as  a  matter  of  fact  that  the 
officers  of  the  Bank  in  Sydney  understood  that  the  £50  was  to  be 
paid  on  the  blocks  mentioned  in  the  second  telegram.  The  Defend- 
ant now  appealed. 

Barley,  Q.G.  and  Want,  in  support  of  the  appeal.  What  request 
was  there  from  Barker?  If  the  telegrams  were  ambiguous^  the 
Bank  was  as  much  responsible  as  Barker  for  the  ambiguity.  [Sir  W. 
Manning  J.  The  manager  was  requested  to  forward  a  telegram  in 
ipsissimis  verbis.']  Yes,  but  he  made  himself  responsible  by 
signing  it.  We  say  there  was  no  ambiguity  in  the  second  telegram 
at  all.  It  was  clearly  explanatory  of  the  first.  [Sir  W.  Manning, 
J.  You  selected  the  manager  of  the  Bank  at  Palmerston  as  your 
agent.]  No :  our  only  arrangement  was  with  the  Bank  in  Sydney. 
Hie  mistake  arose  entirely  from  the  gross  negligence  of  officers  of 
the  Bank.  Even  if  there  was  an  ambiguity,  there  was  plenty  of  time 
to  correct  it. 

If.  jff.  Stephen,  Q.  0.  and  Pilch&r  for  the  Plaintiffs.  There  was 
a  dear  request  in  the  second  telegram  to  pay  for  certain  blocks  of 
country.  The  blunder,  if  there  was  any,  was  as  to  the  money  paid 
under  the  first  telegram.  The  other  side  should  have  shown  that  by 
the  second  telegram  the  payment  was  limited  to  the  blocks  there 
specified.  At  any  rate,  was  not  the  Judge  justified  in  saying  that  the 
telegram  was  a  direction  by  the  Defendant  to  the  manager  of  the 
Bank  at  Palmerston  f     Was  there  no  evidence  to  justify  his  finding  ? 

N.aW.R.,  Vol.  L,  Law.  C^ 
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1880.       The  Bank  was  not  the  Defendant's  agent  for  the  purpose  of  sending 
E.  S  A  A  c  *^^  telegram.     The  only  duty  of  the  Bank  was  to  find  the  money. 

^^"^  Barley ,  Q.O,  in  reply.      There  was  no  request  at  all  because  the 

Babksr.  money  was  paid  into  the  Bank  before  the  telegram  was  sent. 
[Faucett^  J.  Then  ought  the  Bank  to  have  sent  an  additional 
telegram  ?]  There  was  no  occasion  for  an  additional  telegram.  The 
telegrams  were  clear  enough.  A  similar  case  would  be  if  a  telegram 
was  sent  to  Sydney  ''  Pay  A.  B.'s  wine  account/'  followed  by  a  tele- 
gram ''  Pay  A.  B.'s  wine  account  to  C. 

Faucbtt,  J.  I  confess  if  I  had  been  a  juror  in  this  case^  and  if  there 
had  been  only  these  telegrams^  I  would  probably  have  found  a  yerdict 
the  other  way^  because  there  seems  to  me  no  sufficient  ambiguity  in 
the  telegrams.  But,  fortunately  for  the  Plaintiffs^  we  are  entitled  to 
look  at  the  other  evidence  in  the  case.  I  see  in  the  first  place  that 
Barker  does  not  go  to  the  Bank  and  tell  the  manager  to  pay  the 
money  at  Palmerston ;  if  that  had  been  so  the  case  would  be  clear ; 
but  he  virtually  makes  the  manager  of  the  Bank  at  Palmerston  his 
agent.  He  instructs  the  Bank  in  Sydney  not  merely  to  pay  but  to 
telegraphy  and  in  so  doing,  goes  beyond  the  usual  course  of  dealing. 
But  taking  that  in  the  Defendant's  favour^  and  assuming  that  I  am 
wrong  in  holding  that  he  made  the  manager  at  Palmerston  his  agent^ 
still  it  is  quite  clear  that  whatever  instructions  there  were  to  go,  were 
to  go  to  the  manager  at  Palmerston  and  he  was  to  construe  them.  The 
first  telegram  was  wide,  uncertain,  indefinite ;  and  did  not  mention  in 
respect  of  what  the  money  was  to  be  paid.  Next  day  the  other  tele- 
gram was  sent.  There  was  nothing  in  it  to  shew  that  the  rent  was 
the  same  as  that  directed  to  be  paid  in  the  first  telegram.  Now  let 
us  see  how  easily  the  manager  up  there  might  make  a  mistd^e. 
According  to  Kilgour,  Barker  made  a  blunder  in  sending  the  first 
telegram.  If  so,  the  agent  at  Palmerston  might  easily  make  a 
blunder.  The  agent  there  treated  the  first  telegram  as  a  request  to 
pay  iE50  on  the  runs,  and  the  second  as  a  request  to  pay  on  other 
runs  which  the  £50  would  not  cover.  Taking  the  two  documents 
with  the  rest  of  the  evidence,  it  seems  to  me  that  they  were  capable 
of  such  a  construction.  I  am  therefore  not  prepared  to  say  that  there 
was  no  evidence  to  support  the  verdict. 

Sir  W.  Manning,  J.  I  am  of  the  same  opinion.  It  is  much  to 
be  regretted  that  the  parties  were  not  content  with  the  decision  of  the 
District  Court  Judge  in  a  matter  where  £49  only  are  involved.  I  take 
it  that  upon  this  appeal  it  is  not  merely  an  open  question  whether 
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the  Plaintiff  or  the  Defendant  were  in  the  rights  but  whether  the       1880. 

Jadge  was  bo  wrong  that  we  ought  to  reverse  his  decision.      What  ^  a  ^j^q 

took  place  in  Sydney  was  this.     Brown  and  Kilgour,  by  Barker  their       Bakk 

agent,  go  to  the  Bank  and  ask  the  manager  to  send  a  telegram  up  to    babxkr. 

the  manager  at  Palmerston.     Barker  gives  the  ipsissima  verba  which 

are  signed  by  the  manager,  but  nothing  more  whatever  is  done  in 

Sydney.      The  question  is,  what  the  manager  at  Palmerston  had 

before  him.      Three  words  would  have  removed  aD  ambiguity.      If 

instead  of  merely  specifying  certain  blocks,  the  words,   ''and  no 

others  '^  had  been  added,  there  would  have  been  no  difficulty  about 

the  matter.      Bat  the  manager  at  Palmerston  does  not  know  what 

took  place  here.      Nor  did  Mr.  Dowling,  the  manager  in  Sydney, 

know  that  there  was  any  ambiguity,  or  that  Brown  and  Kilgour  had 

any  other  runs  than  those  mentioned  in  the  second  telegram.     All 

that  the  manager  at  Palmerston  knows  is,  that  they  have  runs  which 

will  be  forfeited  if  the  rent  is  not  paid  before  the  first  of  January. 

He  reads  these  telegrams  and  is  evidently  misled  by  them.      He  does 

what   he  thinks  right,   and   tries  to  protect  the  interests  of  these 

parties.      Seeing  that  the  telegram  was  so  ambiguous  and  seeing  also 

that  no  one  connected  with  the  Bank  was  ever  informed  that  it  was 

intended  to  forfeit  some  of  the  runs,  I  think  the  appeal  should  be 

dismiaaed. 

WiNDXTEB.  J.  During  the  course  of  the  argument  I  have  had 
considerable  difficulty,  but  after  weighing  the  arguments,  I  have 
come  to  the  same  conclusion  as  their  Honors.  Here  the  Bank  only 
carried  out  precise  instructions,  and  if  a  person  employs  another  to 
send  messages  in  express  words,  and  that  is  done,  and  a  mistake 
arises,  the  person  who  caused  the  mistake  should  bear  the  brunt  of 
it.  Suppose  there  had  been  no  second  telegram,  and  the  money  had 
been  paid  on  the  wrong  runs,  the  Defendant  would  have  been 
responsible.  As  the  second  telegram  was  dictated  by  him,  it  appears 
to  me  that  he  has  nothing  to  complain  of  on  the  part  of  the  Bank. 
On  the  whole,  it  seems  more  just  that  he  should  bear  the  loss  than 
the  Bank. 

Appeal  dismUeed  wUh  costs. 

Attorneys  for  the  Plaintiffs-^JIfcOar^&y,  Robertson  and  Fisher. 
Attorney  for  the  Defendant — A.  E.  McOulloch,  jun. 
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1QQA 

ALCORN  V.  THE  COMMISSIONER  OF  RAILWAYS. 

JLugtui  26* 

Oovemment  JRouhoays^DutUs  f^  carriers— Special  conditions— Carriage  partly 

by  sea,  paHly  by  land— 22  Vic.  No,  19  s.  s.  115, 116, 118, 

Goods  aboye  the  iralue  of  £5  were  delivered  to  the  Defendant  at  Singleton  to 
be  carried  to  Sydney.  The  receipt  for  the  goods  stated  that  they  were  to  be 
conyeyed  subject  to  the  by-hhws.  One  of  the  by-laws  provided  that  the  Defendant 
should  not  be  liable  for  the  loss  of  goodi^  over  £5  in  value,  unless  they  were 
described  and  declared,  and  a  special  rate  paid  by  way  of  insurance.  The  goods 
were  lost  on  the  transit  by  steamer  between  Newcastle  and  Sydney. 

Held,  that  the  contract  for  carriage  from  Singleton  to  Sydney  was  entire,  and 
was  subject  to  the  by-laws,  so  far  as  applicable,  during  both  the  sea  and  the  land 
carriage,  although  the  Commissioner's  power  to  make  by-laws  extends  only  to  the 
railway  lines,  and  that  the  Plaintiff,  not  having  declared  the  goods  or  paid  the 
extra  rate,  could  not  recover. 

Action  for  damages  for  the  noD-delivery  of  goods  delivered  to  the 
railway  authorities  at  Singleton  to  be  carried  to  Sydney. 

Plea,  that  the  contract  for  carriage  was  made  subject  to  a  special 
condition  that  the  Commissioner  would  not  be  responsible  for  the 
loss  of  or  any  damage  done  to  goods  above  the  value  of  £5,  unless 
they  were  properly  described  and  the  value  declared  at  the  time 
of  booking,  and  the  insurance  rate  at  Commissioner's  risk  had  been 
paid  in  addition  to  the  authorised  rates,  and  that  the  goods,  being 
above  that  value,  were  not  so  described  or  the  insurance  rate  paid. 
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At  the  trial  before  Sir  W.  Mannings  J.  it  appeared  in  evidence  that       1880. 
the  goods  in  question  were  booked  at  Singleton  and  were  lost  between  ~" 

Newcastle  and  Sydney^  while  being  carried  by  the  A.  S.  N.  Go.  who  9. 
had  a  contract  with  the  Commissioner  for  carrying  goods  by  sea.  ItCoioassiow'E 
was  admitted  that  the  A.  S.  N.  Go.  carried  for  the  Commissioner  as 
common  carriers  and  subject  to  no  special  conditions.  By  the 
direction  of  the  learned  Judge^  a  verdict  was  given  for  the  Plaintiff 
for  the  full  amount  claimed^  leave  being  reserved  to  the  Defendant 
to  move  that  the  verdict  should  be  entered  for  him.  The  receipt 
given  for  the  goods  were  in  the  following  terms: — "Received 
from  Mr.  0.  Saunders^  the  undermentioned  goods  for  conveyance  to 
Sydney  Station  for  Mr.  Thomas  Ivory^  Surry  Hills,  per  carrier  J. 
Scanbury,  weight  and  contents  unknown,  and  to  be  conveyed  subject 
to  the  by-laws  made  by  the  Commissioner  for  Railways,  at 
risk,  as  per  classification  sheet.''  The  46th  by-law  was  as  follows : — 
"  The  Commissioner  will  not  be  responsible  for  the  loss  of  or 
damage  done  to  any  goods  above  the  value  of  £5,  unless  they  be 
properly  described  and  the  value  declared  at  the  time  of  booking,  and 
the  insurance  rate  at  Commissioner's  risk  have  been  paid  in  addition 
to  the  authorised  rates." 

A  rule  nisi  was  obtained  on  the  ground  that  his  Honor  should 
have  held  that,  on  the  contract  as  disclosed  by  the  receipt  for  the 
goods  and  the  by-laws,  the  Defendant  was  entitled  to  a  verdict. 

0.  J.  Manning,  in  support  of  the  rule.  There  is  no  case  exactly  in 
point.  The  Bristol  8p  Exeter  Railway  Co.  v.  Collins  (I),  is  the  nearest 
authority.  There  goods  were  lost  by  fire  on  the  Bristol  and  Exeter 
Railway,  and  the  Company  was  sued  for  the  loss.  The  contract  had 
been  made  with  the  Great  Western  Railway  Co.,  who  were  protected 
by  a  by-law,  but  the  Bristol  and  Exeter  Railway  Company,  over  whose 
lines  the  goods  were  to  be  carried  and  on  which  they  were  lost,  had 
no  such  by-law.  The  decision  went  upon  another  point,  but  there 
are  dicta  in  the  judgment  of  Chelmsford,  L.C.,  in  favour  of  the 
Defendant.  Le  Couteur  v.  The  South  Eastern  Railway  Co,  (2), 
and  Hall  v.  The  North  Eastern  Railway  Co.  (3),  shew  that 
it  is  one  continuous  contract.  In  neither  of  those  cases  did  the 
Plaintiff  think  of  suing  the  original  contractor.  We  say  the  by- 
laws are  applicable  during  the  whole  journey  in  the  same  way  as  if 
the  railway  extended  from  Singleton  to  Sydney. 

(1)  7  H.  L.  194.  (3)  L.  R.  10  Q.  B.  437. 

(2)  L.  K  1  Q.  B.  54. 
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1880.  Da/rley,  Q,G,,  and  0.  B.  Stephen.    There  are  here  two  distinct 

contracts.     It  was  proved  that  the  Commissioner  had  a  contract  with 


V.  the  A.S.N.  Co.  under  which  they  carried  goods  without  any  special 
^^•5^'*^"^  conditions.  The  Company  carried  as  common  carriers.  If  it  were 
held  that  the  special  conditions  applied  to  the  sea  transit,  this 
absurdity  would  follow,  that  the  Commissioner  could  recover  the 
value  of  these  goods  from  the  A.S.N.  Co.,  while  the  Plaintiff  could 
not  recover  from  anyone.  He  could  not  sue  the  Steam  Company: 
The  Bristol  and  Exeter  Railway  Co.  v.  Oollins  shews  that.  Besides, 
we  contend  that  the  regulation,  so  far  as  it  applies  to  sea  carriage,  is 
ultra  vires.  The  Commissioner  has  only  power  to  make  regulations 
for  the  carriage  of  goods  by  railway.  [Sib  W.  Manning  J. :  Then 
you  contend  that  if  goods  were  sent  from  Gk)ulbum  to  be  delivered  in 
Sydney,  the  by-law  would  not  apply  to  carriage  in  a  cart  from  the 
station.]  Yes ;  it  certainly  would  not.  [Sib  W.  Manning  J.  This 
by-law  is  one  which  is  equally  applicable  to  sea  and  land  carriage.] 
The  result  of  holding  that  the  Commissioner  is  exempt  from  liability, 
except  in  the  case  of  insurance,  on  goods  lost  between  Newcastle  and 
Sydney,  would  be  that  the  Commissioner  would  be  entitled  to  charge 
insurance  where  he  did  not  incur  any  risk.  Wilby  v.  TheWest  Cornwall 
Railway  Co.  (4)  shews  that  it  is  not  ultra  vires  for  the  Commissioner 
to  carry  beyond  his  line,  but  that,  if  he  does  so,  he  is  only  a  common 
carrier.  We  do  not  dispute  that  the  Commissioner  could  make  a 
contract  protecting  himself  from  liability  for  loss  during  sea  transit, 
but  the  question  here  is  whether  such  a  contract  was  made.  The 
parties  intended  by  the  reference  to  the  by-laws  to  incorporate  them 
in  the  contract  only  so  far  as  they  were  legally  binding.  The 
Commissioner  could  only  make  by-laws  affecting  the  traffic  on  the 
Gk)vernment  Railways.  The  contract  must  be  taken  to  have  been 
intended  to  limit  the  application  of  the  by-laws  to  the  railway  transit, 
to  which  alone  they  were  properly  or  legally  applicable.  It  is  dear 
from  the  terms  of  some  of  the  by-laws  that  they  were  intended  to 
extend  to  the  railway  only.  {Zunz  v.  South  Eastern  RaUway  Co.  (5) 
was  also  referred  to.] 

Manning  was  not  called  upon  in  reply. 

Sib  James  Mabtin,  C.J.  This  action  was  brought  against  the  Com* 
missioner  for  Railways  as  a  general  carrier  for  damages  for  the  loss  of 
certain  goods  delivered  to  him  to  be  carried  from  Singleton  to  Sydney. 
It  was  proved  at  the  trial  that  the  goods  could  not  be  carried  further 

(4)  2  H.  &  N.  703.  (5)  L.  R.  4  Q.  B.  539. 
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than  Newcastle  by  train^  from  which  point  they  had  to  be  carried  to       1880. 
Sydney  by  steamer ;  but  the  Plaintiff  made  one  entire  contract  with     ~ 
the  Commissioner  for  the  whole  journey.     The  Defendant  pleaded         v, 
that  there  was  a  special  contract^  one  of  the  conditions  of  which  w^^ot^rSwayb 
that  he  should  not  be  liable  for  the  loss  of  any  goods  above  the  value 
of  £5  unless   the  goods  were  described^  and  the  value  declared^ 
and  insurance  paid  at  the  time  of  booking.     The  plea  went  on  to 
state  that  the  goods  were  not  so  described^  and  the  insurance  was  not 
paid.      Under  a   Statute^    to   which   we    have  been   referred^   the 
Commissioner  has  power  to  make  by-laws^  and  among  the  by-laws  he 
has  made  is  one  which  frees  him  from  liability  under  the  circum- 
stances stated  in  the  plea.     The  question  now  submitted  for  our 
decision   is   whether  the    exemption    in    this  by«law  protects  the 
Defendant  from  liability  during  that  portion  of  the  journey  which 
takes  place  by  sea.     It  is  contended  that  this  by-law  cannot  have  any 
operation  beyond  the  railways  under  the  control  of  the  Conmiissioner^ 
bnt  must  be  confined  to  them^  and  that^  outside  that  portion  of  the 
journey^  the  Commissioner  is  merely  a  common   carrier.      It  is  a 
new  pointy  for^  so  far  as  we  can  see^  there  has  been  no  express 
decision.     But  opinions  have  been  expressed  which  would  seem  to 
shew  how  the  contract  would  be  construed  if  the  point  arose.     In  the 
case  of  the  Bristol   and  Exeter  Bailway   Oo.  v.   Collins,   Lord 
Chelmsford  said : — "  I  think  therefore  that  the  contract  was  entire — 
was  for  the  whole  journey  from  Bath  to  Torquay^  and  was  made  with 
the  Oreat  Western  Railway  Company  alone;    that  the  goods  were 
carried  on   the   Defendant's  railway   under  the  contract^  and  that 
consequently  the  Defendants  are  either  not  liable  at  all^  as  no  agree- 
ment was  entered  into  with  them^  or  that  if  the  contract  in  any  way 
attaches  to  them,  the  exception  as  t<\loss  by  fire  accompanies  it  and 
exonerates  them  from  liability .''      Well,  it  seems  to  me  that,  though 
that  was  not  the  point  then  before  the  House  of  Lords  for  decision, 
the  view  taken  by  Lord  Ohehnsford  is  the  correct  view.      I  have  no 
doubt  that  is  so  in  the  present  case,  and  that  the  entire  contract  is 
subject  to  the   special  stipulation.      It  appears  to   me   that  that 
condition  governs  the  entire  performance  of  the  contract  whether  by 
sea  or  land.      To  my  mind,  there  cannot  be  any  doubt  that  this 
action  wiU  not  lie  under  the  circumstances,  and  the  verdict  should  be 
entered  for  tj^e  Defendant. 

Faucstt,  J.  I  am  of  the  same  opinion.  There  can  be  no  doubt 
that  the  opinion  of  the  Lord  Chancellor,  expressed  when  sitting  in 
the  House  of  Lords^  is  almost  equivalent  to  a  decision,  and  ought  to 


200  CASES    AT    LAW.  [N.  8.  W.  E. 

1880.       hare  potent  weight  with  the  Court.  In  that  case  there  was  thoaght  to  be 

]  one  contract — here  it  is  still  more  so,  becaase  no  reference  is  made  in 

V.         the  contract  to  the  different  modes  of  transit.    We  are  asked  to  divide 

^"^^JJ^^^ygthe  contract  into  two  contracts^  one  subject  to  one  set  of  conditions, 

the  other  subject  to  another.      That  is  one  difficulty  in  the  Plaintiff's 

way.      But  further,   suppose  that   a   private  person   and   not  the 

Commissioner  is  a  carrier,  and   chooses  to  insert  in  his  contract 

for  carriage   by   sea  or  land,   that  he   will   carry   subject   to  the 

by-laws  of  the  Government  Railways,  what  is  to  prevent  him  from 

introducing  such  a  condition  ?     Here,  there  is  one  single  contract 

made   subject   to    certain    by-laws.      We    must   interpret  that  to 

mean  subject  to  the  by-laws  so  far  as  they  are  applicable.     Some 

of  the  by-laws  apply  only  to  land  carriage,  but,  so  far  as  they  are 

applicable  to  sea  traffic,  there  seems  no  reason  why  they  should  not 

apply. 

In  the  case  of  Zunz  v.  The  South  Eastern  Railway  Go., 
Cockbum,  C.J.,  says  : — However  harsh  it  may  appear  in  practice  to 
hold  a  man  liable  by  the  terms  and  conditions  which  may  be  inserted 
in  some  small  print  upon  the  ticket  which  he  only  gets  at  the  last 
moment  after  he  has  paid  his  money,  and  when,  nine  times  out  of 
ten,  he  is  hustled  out  of  the  place  at  which  he  stands  to  get  his 
ticket  by  the  next  comer — ^however  hard  it  may  appear  that  a  man 
shall  be  bound  by  conditions  which  he  receives  in  such  a  manner, 
and  moreover  when  he  believes  that  he  has  made  a  contract  binding 
upon  the  company  to  take  him,  subject  to  the  ordinary  conditions  of 
the  general  contract,  to  the  place  to  which  he  desires  to  be  conveyed — 
still  we  are  bound  by  the  authorities  to  hold  that  when  a  man  takes  a 
ticket  with  conditions  on  it,  he  must  be  presumed  to  know  the 
contents  of  it,  and  must  be  bound  by  them.'^  Those  remarks  apply 
to  the  present  case.  The  Plaintiff  is  therefore  bound  by  the  condi- 
tions,  and  the  conditions  make  no  distinction  between  land  and  sea 
traffic. 

We  cannot  divide  this  contract  into  two,  and  interpret  it  as  if  it 
were  subject  to  the  by-laws  so  long  as  the  goods  were  on  the  railway, 
but  subject  to  no  by-laws  elsewhere. 

Sir  W.  Manning.  J.  I  am  of  the  same  opinion.  I  confess  to 
some  sympathy  with  the  Plaintiff  and  regret  at  our  decision.  These 
things  are  generally  done  in  a  very  off-hand  way,  and  I  confess  I  do 
not  lilce  such  conditions  except  when  applied  to  things  like  precious 
stones  or  gold,  &c.  But  where  the  parties  contract  for  themselves, 
the  Court  cannot  help  them.    Here  the  Commissioner  for  Railways  says. 
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"For  your  convenience  I  will  carry  yonr  goods «  not  only  to  New-       1880. 

castle,  but  all  the  way  to  Sydney,  but  only  upon  certain  conditions.*'      ~  ~ 

Here  it  might  be  argued  that  it  was  ultra  vires  for  the  Commissioner         v. 

to  UDdertake  to  carry  at  sea  at  all.     But  the  Plaintiff's  case  assumes  ^'g^JJJ'^^ 

that  it  was  intra  vires.     Then   if  so,   why  not   introduce   special 

conditions?     Mr.  Darl^  had  to  admit,   that  the   same  argument 

would  apply  to  a  delivery  in  town,  and  that  if  a  loss  occurred  in  a 

cart  delivering  the  goods,  he  would  have  to  argue  that  the  conditions 

would  not  apply.      Where  there  is  added  convenience,  I  do  not  see 

why  there  should  not  be  additional  protection.      Besides,  in  this  case 

the  condition  is  one  which  does  apply  to  sea  carriage  just  as  much  as 

to  carriage  by  land.      Such  a  condition  is  often  inserted  in  bills  of 

ladmg — ^in  fact  we  know  that  gold  and  valuables  always  have  to  be 

declared  when  shipped,  and  are  not  carried  upon  the  usual  terms. 

Rule  absolute  with  costs  to  enter  a 
verdict  for  the  Deferidant. 

Attorney  for  the  Plaintiff — S.  0.  Brown. 

Attorney  for  the  Defendant — WilUa/ms,  (Crown  Solicitor.) 


THE  QUEEN  v,  ADA  HILL  AND  JOHN  TIGHE.  1880. 


Criminal  Law — Keeping  Diaorderly  House — No  outward  disturbance,  August  27. 

H  a  bonae  is  kept  as  a  brothel,  the  persona  keeping  it  are  indictable  even  if  it 
IS  not  conducted  in  a  disorderly  manner,  or  in  such  a  way  as  to  be  an  open 
nuisaiioe  to  the  neighbourhood. 

Case  reserved  for  the  opinion  of  the  Court  under  the  Act  1 3  Vic. 
No.  8,  by  Bowling,  C.Q.S. 

"  The  two  prisoners  were  tried  on  the  charge  of  keeping  a  bawdy- 
house.  The  information  was  in  the  usual  form.  The  evidence  was 
overwhelming  to  prove  that  the  prisoners  kept  the  house  as  a  brothel. 
The  evidence  that  it  was  regarded  as  a  nuisance  by  the  immediate 
neighbours  was  weak,  although  it  was  sufficient,  if  such  was  required, 
to  Warrant  a  verdict  of  guilty.     Mr.  Want  contended  that,  however 
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1880.  wrong  it  might  be  to  keep  a  brothel,  yet  the  keepers  were  not 
indictable  as  long  as  it  was  not  a  nuisance  to  the  neighbourhood.  I 
,;. '  told  the  jury^  amongst  other  things,  that  the  keeping  of  a  bawdy- 
HttL  AND  house  was  a  common  nuisance,  both  on  the  ground  of  its  corrupting 
public  morals  and  of  its  endangering  the  public  peace  by  drawing 
together  dissolute  persons.  The  jury,  having  retired  for  some  time^ 
returned  into  court,  and  through  their  foreman  stated  that  they 
found  specially  that  the  prisoners  kept  a  brothel ;  that  it  was  not  a 
nuisance  to  the  neighbourhood,  nor  was  it  kept  in  a  disorderly 
manner.  Mr.  Want  asked  me  to  accept  that  verdict  as  a  verdict  of 
not  guilty,  which  I  declined  to  do.  I  again  stated  the  law  to  the 
jury  as  above  mentioned,  and  further  read  the  law  as  laid  down  in 
the  case  of  The  Queen  v.  Rice  and  Wilson  (1).  The  jury  again 
retired,  and,  after  a  short  time,  returned  a  verdict  of  guilty.  Both 
prisoners  were  sentenced  to  Darlinghurst  gaol.  The  question  is, 
whether  I  was  right  in  not  accepting  the  special  verdict  as  one  of  not 
guilty.*' 

No  counsel  appeared  for  the  Defendant. 

Pitcaim,  for  the  Crown,  refers  to  Reg.  v.  Meaney  (2),  and  Reg. 
V.  Yeadon  (3).  Those  cases  show  that  a  Judge  is  not  bound  to 
receive  the  first  verdict  of  a  jury,  but  may  direct  them  to  reconsider 
it.  But  th^  first  verdict  was  really  a  verdict  of  guilty,  for  Reg.  v. 
Rice  and  Wilson  (1),  is  clear  on  the  point. 

Sib  James  Martin,  C.J.  There  is  nothing  in  this  point,  take  it 
either  way.  The  conviction  must  be  affirmed.  It  is  quite  dear  that 
the  offence  of  keeping  a  bawdy-house  is  indictable,  though  the 
neighbourhood  is  not  at  all  disturbed. 

Faucett,  J.,  and  Sib  W.  Manning,  J.,  concurred. 

Oonviction  sustained. 


(1)  L.R.  1,  C.C.R.  21 ;  35  L. J.,  M.C.         (2)  L.  A  C.  213 ;  32  L. J.,  M.C.  24. 
93 ;   10  Cox,  C.C.  155.  (3)  L.  &  C.  81 ;  32  L.  J.,  M.C.  70. 
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DICKSON    V.    EYLES.  1880. 


DitMet  Courts  Act^  «.  9^--8«Mimg  Supnme  Ctmrt  Isme  to  Dutriei  Oo«ri—       Awgmd  24. 


An  order  remoTing  a  cuue  from  the  Supreme  Comt  to  the  District  Court  is 
not  bad  for  ordering  the  cause  to  be  tried  "at  the  present  sittingB  "  of  the  District 
Court.  Snch  an  order  does  not  control  the  disctetion  of  the  District  Coort  Judge 
in  fixing  a  day  for  the  trial  of  the  canse. 


Motion  on  notice  to  rescind  an  order  in  chambers  of  Windeyer, 
J.^  in  the  following  terms : — ''I  order  that  the  trial  of  this  canse  be 
removed  firom  the  Supreme  Comt  at  Sydney  to  the  present  sittings 
of  the  Metropolitan  and  Hunter  District  Court  at  Sydney^  and  I 
further  ord^  that  the  costs  of  this  application  be  costs  in  the  cause 
to  both  parties/' 

PUcaim^  in  support  of  the  motion.  There  has  been  an  excess  of 
jurisdiction.  The  Judge  in  Chambers  has  no  power  to  fix  the  time 
for  the  hearing  of  the  cause ;  that^  by  s.  98  of  the  District  Courts 
Act^  is  left  to  the  District  Court  Judge. 

0.  B.  StepKenj  contra^  was  stopped  by  the  Court. 

Faucbtt,  J.  The  only  complaint  is  as  to  the  word  ''present/^  in 
this  order.  It  is  a  very  common  order  to  remove  a  case  to  the  next 
sittings^  and  I  do  not  see  why  it  should  not  be  sent  to  the  present 
sittings.  But  I  do  not  think  such  an  order  controls  the  discretion  of 
the  District  Court  Judge.  He  must  set  down  the  cases  to  suit  the 
general  convenience^  and  if  the  list  is  full  when  the  case  is  sent  down, 
it  may  be  that  it  will  not  be  heard  until  the  next  sittings.  In  that 
ease  I  do  not  think  the  order  would  lapse.  The  application  is  futile, 
and  ought  to  be  refused  with  costs. 

Sm  W.  Manning,  J.    I  am  of  the  same  opinion. 

Motion  dismissed  with  costs. 

Attorney  for  the  Plaintiff — A.  H.  McOulloch,  jun. 
Attorney  for  the  Defendant— L.  F,  Dixon. 
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1880.  ZEPLIN  V.  THE  NORTH  GERMAN  INSURANCE  CO. 


8q>temher  14.  q^^  ^  CommUghn—  Witness  qftertoards  examined  at  trial— Practice, 

The  coste  of  examining  a  witness  on  commission  in  another  colony  will  be 
allowed,  notwithstanding  that  the  witness  afterwards  came  to  Sydney  of  his 
own  accord,  and  was  present  at  the  trial. 

Motion  on  notice  to  rescind  an  order  of  Windeyer  J.  reviewing 
the  Prothonotary's  taxation  of  costs  and  directing  the  allowance  to  the 
Defendants  of  the  costs  of  a  commission  to  Melbourne.  The  Defend- 
ants took  out  a  commission  and  examined  one  witness  under  it  in 
Melbourne.  Afterwards  the  witness  came  to  Sydney,  and  was  sub- 
pcBuaed  and  examined  as  a  witness  at  the  trial.  The  Prothonotary's 
ground  for  disallowing  the  costs  was  that,  the  witness  being  present  in 
Sydney  at  the  time  of  the  trial,  the  examination  on  commission  could 
not  have  been  used. 

Smyth,  for  the  Plaintiff,  in  support  of  the  motion.  This  was  a 
matter  entirely  for  the  Prothonotary's  discretion,  which  he  exercised 
in  our  favour,  and  the  Judge  could  not  interfere  with  it.  Ridley  v. 
Sutton  (1),  Potter  v.  Rankin  (2),  and  Yglesiaa  v.  The  Royal 
Exchange  Oorporation  (8),  shew  that  the  Court  will  not  interfere 
when  the  taxing  officer  has  a  discretion.  [Sib  W.  Manning,  J. 
Here  the  Prothonotary  went  upon  a  principle  that  if  the  witnesses 
were  here,  the  costs  of  the  examination  would  not  be  allowed.  That 
is  not  an  exercise  of  discretion,  but  a  decision  on  a  question  of 
principle.]  If  it  was  a  matter  of  principle  the  Prothonotary  was 
right ;  Curling  v.  Robinson  (4).  In  that  case  the  costs  of  interroga- 
tories were  disallowed  when  the  witness  examined  under  them  was 
present  at  the  trial. 

Faucett,  J.  In  one  sense,  every  man  who  defends  an  action  takes 
every  step  for  his  own  protection.  If  that  consideration  were  to  regulate 
the  question  of  costs,  very  little  would  be  allowed.  That  appears  to 
have  been  the  principle  of  the  case  last  cited,  and  I  confess  I  do  not 
understand  the  decision.  But  this  case  may  be  distinguished.  Here 
it  was  an  act  of  absolute  necessity  for  the  Defendants  to  take  out  a 
commission  to  examine  a  witness  in  Melbourne.    They  could  not  force 

(1)  32  L.J.  Ex.  122.  (3)  L.  R.  5C.  P.  151. 

(2)  L.  R.'4  C.  P.  76.  (4)  13  L.  J.  C.  P.  169. 
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iiim  to  come  here  to  give  evidence.     These  were  necessary  costs       1880. 
incurred  by  the  Defendants  for  their  own  protection  against  an  action      I 
which  has  turned  oat  to  be  unjust.     Costs  fairly  and  necessarily         v. 
incurred  are  always  allowed.  ^*b?^^ 

Sib  W.  Manning^  J.  I  see  no  possible  reason  to  doubt  that  his 
Honor  was  right  in  his  decision.  The  Defendants  had  no  power  to 
make  the  witness  come  to  Sydney ;  the  only  way  in  which  they  could 
get  the  evidence  was  by  sending  a  commission  to  Melbourne.  I  can 
onderstand  that,  if  they  had  afterwards  brought  up  the  witness  them- 
Bclyes,  being  dissatisfied  with  the  evidence  he  gave  in  Melbourne  and 
threw  over  their  own  commission,  the  costs  ought  to  have  been  dis- 
allowed. But  that  is  not  the  case  here.  The  witness  comes  up  of  his 
own  accord,  and,  being  here,  is  subpcBuaed.  It  is  said  that  we  should 
not  interfere  with  the  discretion  of  the  Frothonotary ;  but  this  is  not 
a  question  of  discretion,  but  of  principle. 

WiNDETEB,  J.  concurred. 

Motion  dismissed  with  costs. 

Attorneys  for  the  Plaintiff — Stephen^  Laurence  and  Jaques, 
Attorneys  for  the  Defendant — Shorter,  Fitzgerald  and  Asher. 


MULHOLLAND  v.  BEYERS.  1880. 


ArhUralkm^Atoard — Costs— Btferenee  sileant  as  to  Costs — Cause  and  all  matters  qf  August  27. 

difference  rtferred. 

An  action  and  "  all  matters  in  dispute  "  were  referred  at  the  trial  to  two  of  the 
jury  as  arbitrators.  They  found  a  verdict  for  the  Defendant,  and,  so  far  as  they 
bad  the  power,  awarded  the  Defendant  the  costs.  Afterwards  the  Defendant's 
eotts  of  the  reference  and  award  were  taxed  and  allowed  by  the  Frothonotary. 
The  Plaintiff  appealed  to  a  Judge  in  Chambers,  who  disallowed  the  costs.  On 
motion  to  rescind  the  Judge's  order,  it  was  conceded  that  if  the  costs  had  been 
mentioned  at  the  time  of  the  reference,  they  would  have  been  included  in  the 
reference. 

The  Court  therefore  amended  the  reference  nunc  pro  tune,  so  as  to  give  the 
arbitrators  power  to  award  the  costs. 

Whether  under  the  original  reference;  the  costs  of  the  reference  were  costs  in 
the  cause  and  followed  the  event,  qucere  ? 

On  the  24th  August,  a  rule  nisi  was  obtained  on  behalf  of  the 
Defendant  calling  on  the  Plaintiff  to  shew  cause  why  an  order  of 
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1880.       Windeyer^  J.,  reviewing  the  Prothonotary's  taxation  of  certain  costSi 
71  should  not  be  rescinded.      The  action  was  for  tresspass  to  dams  on  a 

MVLHOLLAND        .  .  ... 

v.  gold  field.  At  the  trial  before  Faucett^  J.  the  Plaintiff  and 
BsTSRs.  Defendant  agreed  to  refer  "the  case  and  all  matters  in  dispute''  to 
two  of  the  jury  as  arbitrators^  who  found  a  verdict  for  the  Defendant, 
and  expressed  their  intention  of  giving  the  Defendant  the  costs  if 
they  had  the  power.  Nothing  was  said  at  the  time  of  the  reference 
about  the  costs  of  the  submission  and  award,  and  no  formal 
submission  was  drawn  up.  The  costs  of  the  reference  and  award 
were  taxed  and  allowed  by  the  Prothonotary  as  part  of  the  costs  of 
the  action.  On  appeal,  Windeyer,  J.  reviewed  the  Prothonotary's 
taxation  and  disallowed  the  costs. 

Da/rleyy  Q,0.  and  0,  B.  Stephen,  in  support  of  the  rule.  The 
Defendant  is  entitled  to  these  costs  in  one  of  two  vrays.  They  are 
either  costs  in  the  cause,  there  having  been  a  mere  change  of  tribunal 
from  four  jurymen  to  two,  or  else  he  is  entitled  under  the  terms  of 
the  reference  itself,  his  Honor's  note  being,  ''this  case  and  all 
matters  in  dispute.''  "  Case  "  includes  costs.  The  rule  is  that  where 
an  arbitrator  is  merely  substituted  for  the  jury,  the  costs  of  the 
reference  and  award  are  costs  in  the  cause :  Russell  on  Awards  (I). 

M.  H.  Stephen,  Q.O.  and  Pring  for  the  Plaintiff  shew  cause.  We 
admit  that,  if  costs  had  been  mentioned,  they  would  probably  have 
been  included  in  the  reference.  But  they  were  not  mentioned. 
Here  the  arbitrators  were  not  merely  substituted  for  the  jury,  and 
the  cases  cited  in  Russell  on  Awards  can  be  distinguished. 
Tregoning  v.  Attenhorough  (2),  was  a  case  of  mere  substitution. 
Here  the  arbitrators  were  not  put  in  the  position  merely  to  give  a 
verdict,  but  were  given  powers  which  the  jury  has  not.  In  Taylor  v. 
Lady  Gordon  (3),  it  was  held  that  the  costs  of  an  arbitration  under 
an  order  at  nisi  prius,  where  there  was  no  mention  of  costs,  were  not 
costs  in  the  cause.  [Sib  James  Martin,  C.  J.  In  that  case  the 
arbitrators  went  outside  the  matters  which  could  have  been  gone  into 
at  the  trial.]  Bradley  v.  Tunstow  (4),  is  an  authority  to  shew  that 
the  reference  of  the  matters  in  question  in  the  sidt  does  not  give 
arbitrators  a  right  to  award  the  costs  of  the  reference.  [Brown  v. 
Nelson  (6),  was  also  referred  to.] 

Sir  James  Martin,  C.J.    In  this  case,  when  the  matter  came  on 


(1)  p.  352. 

(2)  1  DowL,  226  ;  7  Bing.,  733. 

(3)  9  fiing.,  570. 


(4)  7  Tannt.  213 ;  I  B.  &  P.,  84. 

(5)  13  M.  A  W.»  397. 
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for  trial  before  a  jury,  his  Honor  Mr.  Jastice  Faucett  suggested       1880. 
tliat  the  matter  in  dispute  should  be  referred  to  two  of  the  jury  as  77 
arbitrators.     The  suggestion   was   assented   to  by  all  parties;  but         v. 
nothing  was  said  about  the  costs  of  the  reference  and  award.     It  is     ^*^''^ 
now  conceded  that  if  the  matter  had  been  mentioned,  the  costs  would 
have  been  expressly  included  in  the  reference.   The  parties  afterwards 
went  before  the  arbitrators,  who  ultimately  found  that  the  verdict 
should  be  entered  for  the  Defendant.     The  Defendant  brought  in  his 
bill  of  costs  including  the  costs  of  the  reference  and  awards,  a  large 
sum,  amounting  to  about  £400.     VThen  the  bill  came  before  the 
taxing  officer,  the  attorney  for  the  Plaintiff  made  no  objection  to  the 
indnsion  of  these  costs,  and  stated  that  he  had  consulted 'counsel. 
I  Afterwards  things  took  such  a  turn — the  amounts  allowed  were  so 
considerable — ^that  he  stood  on  his  rights  and  went  before  a  Judge  in 
Chambers,  and  on  his  application,  the  Judge  reviewed  the  taxation. 
The  motion  now  is  to  rescind  that  order. 

The  matter  is  not  free  from  difficulty.  It  is  difficult  to  gather 
from  the  cases  any  general  rule.  No  doubt  the  general  rule  is  that 
where  nothing  is  said  about  costs,  each  party  pays  his  own.  But 
what  took  place  here  ?  Evidently  all  the  parties  at  the  time  thought 
that  the  costs  would  follow  the  result  of  the  reference.  The  words 
noted  down  by  his  Honor  seem  to  go  a  long  way  in  that  direction. 
Upon  the  whole  I  think  we  ought  to  amend  the  reference  so  as  to 
enable  the  arbitrators  to  deal  with  the  costs  of  the  reference  and 
award,  and  that  the  order  of  Mr.  Justice  Windeyer  should  be  set 
aside.     All  this  should  be  done  without  costs. 

Faucett,  J.  It  is  quite  clear  that,  though  the  general  rule  is  as 
has  been  stated,  the  particular  circumstances  have  to  be  taken  into 
consideration  in  every  case.  There  can  be  no  doubt  whatever  that, 
if  the  matter  had  been  mentioned  at  the  time,  the  costs  would  have 
been  allowed  to  follow  the  event.  We  are  now  merely  doing  what 
both  parties  would  have  done  at  the  time  if  the  question  had  been 
raised.  I  am  disposed  to  think  that  under  the  reference,  as  it  stands, 
the  arbitrators  had  power  to  award  the  costs.  '^AU  matters  in 
difference "  would,  I  think,  include  the  costs.  However,  it  will  be 
the  safest  course  to  make  the  order  mentioned  by  his  Honor  nunc 
pro  tunc, 

Sm  W.  Manning,  J.  I  am  of  the  same  opinion.  As  the  order 
stood^  I  am  very  doubtful  whether  it  gave  the  arbitrators  power  to 
award  the  costs — at  any  rate,  it  gave  them  no  discretion.  If  the  order 
stood  as  at  first,  I  have  no  doubt  that  Mr.  Justice  Windeyer's  order 
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was  right.     I  think  if  the  matter  had  come  before  me  at  the  trial,  I 
should  have  suggested  that  the  costs  should  be  in  the  discretion  of 
v.         the  arbitrators.     We  now  give  that  discretion  to  the  arbitrators  so  as 
BsYEBs.     ^Q  validate  the  award. 

Rule  absolute  without  costs  to  set  cuide 
the  order.     Reference  a/mended. 

Attorney  for  the  Plaintiff — Slattery. 

Attorney  for  the  Defendant — A.  H.  McOulloch^  jun. 


1880. 


August  27. 


THE  QUEEN  o.  DAVIS. 
CrimmcU  Law — EmbeakmaiU — Ma^er  ani  Servani^BaiUffand  Deputy. 

Prisoner  waa  employed  aa  deputy-bailiff  by  P.,  the  bailiff  of  the  Small  Debta  Court, 
the  latter  not  being  authorised  by  the  Act  to  appoint  deputies.  The  Regiatnur  of 
the  Small  Debts  Court  issued  a  precept  directed  to  the  bailiff  (naming  him)  and  to 
the  deputy  bailiffs  (not  naming  them)  requiring  them  to  levy  on  the  goods  of  R,  a 
defendant  in  a  case  in  that  Court.  The  Prisoner  received  moneys  from  B.  which 
he  did  not  pay  over  either  to  the  Registrar  or  the  bailiff. 

Held,  that  the  Prisoner  was  P.'s  servant,  that  the  moneys  were  to  be  regarded  as 
P.'s  moneys,  and  that  he  received  them  by  virtue  of  his  employment  by  P. 

Special  case  stated  for  the  opinion  of  the  Judges  under  the  Act 
13  YiC;  No.  8.  The  Prisoner  was  tried  at  Darlinghurst  on  an 
information  which  charged  that^  being  employed  as  servant  to  John 
Palmer,  and  by  virtue  of  his  employment,  he  did  receive  £Z  18s,  7d. 
for  and  in  the  name  and  on  account  of  John  Palmer,  his  master ;  and 
then  did  embezzle  the  said  money,  and  did  in  manner  and  form 
aforesaid  feloniously  steal  the  said  money,  the  property  of  John 
Palmer,  his  master.  A  judgment  having  been  obtained  in  the  Ck>urt 
of  Petty  Sessions  in  Sydney,  commonly  called  the  Small  Debts  Court, 
the  then  Registrar,  William  Crane,  issued  what  is  called  a  precept 
in  the  nature  of  a  fi,  fa,,  addressed  to  the  said  John  Palmer, 
bailiff  of  the  said  Court,  and  to  the  deputy  bailiffs  (not  naming  any), 
duly  authorized  and  appointed  to  execute  the  processes  of  the  Court, 
and  to  each  and  every  of  them,  requiring  them  to  levy  on  the  goods 
of  the  Defendant  in  the  action  to  satisfy  the  debt  and  costs.     The 
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precept  farther  required,  after  levy  daly  made  thereof,  forthwith  to       1M>. 
pay  the  same  into  the  office  of  the  Court.    The  precept  was  in  the 


form   given  in  the  achedole  C  to  the  Act  10  Vic,  No.  10.    John         «. 
Palmer   had   been  appointed   the  bailiff  of  the  Coort  by  the  said      ^^"^^ 
William  Crane,  the  Police  Magistrate  of  the  Court,  by  virtue  of  the 
statutes  in  that  behalf.     After  the  date  of  the  precept  in  question,  on 
the  ]  1th  September,  1879,  John  Palmer  appointed  by  writing  the 
Pnaon^r  as  his  deputy  bailiff  to  execute  process  out  of  the  Small 
Debts  Court ;  and  the  Prisoner,  also  in  writing,  agreed  with  John 
Palmer  to  act  as  deputy  bailiff  to  execute  process  at  the  rate  of  7s.  per 
day  of  21  hours  when  in  possession.    There  was  no  clause  in  the 
statute  empowering  a  bailiff  to  appoint  a  deputy  bailiff.     The  27th 
section  of  10  Vic,  No.  10,  refers  to  deputy  bailiffs,  and  form  C 
in  the   schedule  does  likewise.     The  bailiff  is  paid  by  fees,  and 
if    in     possession    one    day,    would     be    entitled    to    a    fee    of 
8s.  6d.  under  the  statute.     It  was  admitted  that,  if  the  Prisoner  re- 
ceived that  sum,  he  would  be  entitled  to  claim  it  in  part  payment  of 
the  78.     It  was  proved  that  the  particular  precept  was  delivered  to 
the  Prisoner  on  the  12th  September,  who,  by  virtue  of  it,  levied  on 
the  goods  of  the  defendant  in  the  action,  and  that  the  latter  paid  to 
the  Prisoner  the  moneys  referred  to  in  the  information,  who  embezzled 
the  same  instead  of  paying  it  over  to  John  Palmer  or  to  the  office. 
Mr.  Palmer  had  to  make  good  to  the  Registrar  the  moneys  so  em- 
bezzled.   By  one  of  the  rules  made  by  the  said  Police  Magistrate,  it 
was  declared  that  "  the  Registrar  shall  receive  all  moneys  that  may 
be  paid  into  the  court  before  or  after  the  trial,  which  he  shall  pay 
over  to  the  parties  entitled  thereto,  upon  demand  being  made   by 
them  or  authorised  agent.''    The  Prisoner  was  undefended ;  but  as 
it  seemed  to  the  Chairman,  according  to  the  case  of  The  Queen  v. 
Glover  (1),  extremely  doubtful  whether  the  Prisoner  was  the  servant 
of  John  Palmer,  in  order  to  have  that  point  settled,  as  the  like 
appointment  was  of  frequent  occurrence,  his  Honor  ruled  that  he 
was  a  servant.    It  also  occurred  to  the  Chairman  that  it  was  extremely 
doubtful  whether  the  moneys  embezzled  could  be  laid  in  the  infor- 
mation as  the  moneys  of  John  Palmer,  the  moneys  in  question  not 
being  his  property,  but  rather  the  property  of  the  Registrar;  for, 
according  to  the  wording  of  the  precept  and  the  said  rule  of  Court 
the  money  received  by  the  Prisoner  ought  to  have  been  paid  over  to 
the  Registrar  as  being  his  property.    The  two  questions  arising  on 

(1)  L.  *C.,  466. 
K.8,W.E.,  Voi^  L,  Law.  H 
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1880.       the  above  statement  of  facts  were  reserved  by  the  Judge  daring  the 

trial.     If  the  Prisoner  received  the  moneys  by  virtue  of  the  precept, 

y^ '       could  it  be  said  that  he  received  them  by  virtue  of  his  employment  as 

Davis.  the  alleged  servant  to  John  Palmer  7  The  Prisoner  was  found  guilty. 
The  following  questions  were  reserved : — 1.  Whether  the  Prisoner  was 
a  servant  to  John  Palmer  f  2.  Whether  the  moneys  could  be  laid  as 
in  the  information?  8.  Did  the  Prisoner  receive  the  moneys  by 
virtue  of  his  employment  as  servant  to  John  Palmer? 

Pitcaim  appeared  for  the  Crown ;  the  Prisoner  was  not  repre- 
sented by  counsel.     Counsel  for  the  Crown  was  not  called  upon. 

Sib  Jamis  Mabtin>  C.J.  In  this  case  one  Palmer  was 
appointed  bailiff  of  the  Small  Debts  Court.  There  is  no  express 
provision  in  the  Act  establishing  these  Courts,  enabling  him  to 
appoint  deputies^  but  from  the  nature  of  the  case  he  must  employ 
agents.  The  question  now^  is^  whether  an  agent  so  employed  is  the 
servant  of  the  person  who  employs  him^  or  of  the  Registrar  of  the 
Court.  I  am  of  opinion  that  there  is  no  privity  between  these 
persons  and  the  registrars^  but  that  they  are  the  servants  of  those 
who  employ  them^  and  that  the  money  received  by  them  by  virtue  of 
that  employment  is  the  money  of  the  person  employing  them.  I 
think^  therefore^  that  the  property  was  rightly  laid  in  Palmer. 

Faucett,  J.     I  am  of  the  same  opinion. 

Sib  W.  Manning^  J.  I  am  also  of  the  same  opinion.  In  Beg. 
V.  Olover  the  sub-bailiff  was  appointed  by  the  Judges,  and  the 
money  received  by  him  had  to  be  paid  to  the  Registrar. 

Oonvictian  sustained. 
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Contempi — ArUde  r^fieetmg  on  conduci  of  Judge — Power  of  (hurt  to  orighuUe     j^^g^  99  ^  31, 

Proceedings — Jurisdiction. 

8qjtember  24. 

Tho  Court  hM  power,  of  iti  own  motion^  to  hzing  before  it  and  poniBh  penont 
guilty  of  oontempt. 

To  pnUiah  of  *  Jndge  of  a  Supreme  Court  that  he  **  has  had  another  opportunity 
of  shewing  his  utter  want  of  judicial  impartiality,  and  from  the  Bench  has  delivex^ 
once  more  a  hitter  and  one-sided  advocate's  speech,"  and  that  "with  such  a 
■ystem  of  judicial  adyocacy,  it  ib  only  when  the  jury  are  exceptionally  intelligent, 
as  was  the  case  yesterday,  that  anything  approaching  justice  can  be  expected  to 
result  from  a  trial  before  '*  the  Judge,  is  a  contempt  of  the  Court. 

On  the  2l8t  of  Augost  the  following  articlei  entitled  ''  Temporary 
Jadge  Windeyer  and  the  FreBS,''  was  published  in  the  Evening  News, 
a  Sydney  daily  newspaper : — 

'^  His  Honor  the  Temporary  Judge  has  had  another  opportunity  to 
show  his  utter  want  of  judicial  impartiality^  and  from  the  beneh  he 
has  delivered  once  more  a  bitter  and  one-sided  advocate's  speech.  In 
the.  case  of  Moy  Mow  against  the  Daily  Telegraph,  concluded 
yesterday,  he  proved  to  demonstration  his  utter  unfitness  for  the 
judicial  office,  for  his  summing  up  was  nothing  more  nor  less  than  a 
most  vigorous  speech  for  the  Plaintiff.  We  do  not  know  that  it 
influenced  the  jury,  and  we  do  not  dispute  that  their  verdict  was  a 
just  one ;  but  none  the  less  is  such  a  speech,  delivered  by  even  a 
temporary  wearer  of  the  ermine,  a  degradation  of  the  judicature  of 
this  colony.  As  for  the  liberty  of  the  Press,  attacked  though  it  has 
been  of  late,  it  will  take  stronger  men  than  Mr.  Windeyer  to  destroy 
it;  but  the  character  of  the  justice  administered  to  the  general 
suitors  of  the  Courts  is  likely  to  be  seriously  affected  by  the  conduct 
of  this  temporary  occupant  of  a  seat  upon  the  bench.  No  man  can 
be  sure  of  justice  when  he  may  find  the  Judge  as  one  of  the  advocates 
against  him,  and,  moreover,  as  an  advocate  who  is  not  bound  by  the 
rules  which  regulate  the  conduct  of  members  of  the  bar. 

Fortunately  the  gentlemen  of  the  jury  in  the  case  to  which  we 
refer  were  men  of  some  independence  of  character,  and  they  decided 
the  case  on  its  merits,  awarding  the  comparatively  small  damages  of 
£26,  but  if  they  had  been  guided  solely  by  the  Judge  they  would 
have  given  a  very  different  verdict,  for  his  Honor  failed  to  point  out 
anything  which  weakened  the  Plaintiff's  case,  or  anything  which  '^ 
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1880.       qualified  the  alleged  offence  of  the  Daily  Telegraph.     The  libd 

■^    ~r     complained  of  was  contained  in  a  report  of  Reilly^a  evidence  in  a 

Evening     Police  Court  case ;  and  yet  the  Judge  attached  no  weight  whatever  to 

^Y ■■■■_    19  ^^  ^"^ 

jNKws.  |.}j^  evidence  of  the  managing  proprietor,  editor,  and  subeditor,  that 
Reilly  stated  to  them  that  the  report  was  correct,  and  he  would  not 
allow  the  evident  anxiety  of  the  managers  of  the  paper  to  ascer- 
tain the  correctness  of  the  report  before  contesting  the  case  with 
Moy  Mow  to  have  any  weight  with  him.  Indeed,  his  Honor 
actually  stated  what  was  contradicted  by  the  evidence,  that  the 
paper  had  had  an  opportunity  of  making  reparation,  and  had 
refused  to  do  so.  Every  weak  point  in  the  evidence  for  the  defence 
he  laid  bare,  but  he  said  not  a  word  about  the  utter  breakdown  of 
the  Plaintiff's  assertion  that  Reilly  did  not  mention  Moy  Mow's  name 
in  Court — a  statement  which  was  contradicted  by  almost  every 
witness.  So  severe  was  he  upon  the  Defendants  that  he  threw  all 
gentlemanly  feeling  on  one  side,  and  commented  upon  the  personal 
appearance  of  one  of  their  witnesses.  If  he  had  been  able  to  point 
out  any  inconsistencies  in  his  evidence,  or  any  hesitancy  in  his  manner 
of  answering  important  questions,  it  would  have  been  fair  enough, 
but  for  him  to  criticise  the  man's  personal  appearance  in  the  manner  he 
did  was  little  short  of  brutality.  We  suppose  a  judge  cannot  commit 
a  contempt  of  court,  but  certainly  Mr.  Windeyer  committed  a  most 
grievous  contempt  of  justice,  when  he  suggested,  in  a  charge  which 
should  have  been  an  impartial  one,  that  the  reporter  might  have 
impaired  his  powers  of  perception  by  his  habits,  and  that  he  might 
have  gone  in  late  and  picked  up  a  report — partly  from  one  person 
and  partly  from  another,  when  there  was  not  one  tittle  of  evidence  to 
show  either  that  the  witness  was  addicted  to  bad  habits  or  negligent 
of  his  duties.  Even  if  an  over-zealous  and  unscrupulous  barrister 
had  made  such  insinuations,  it  would  have  been  the  duty  of  a  just 
Judge  to  have  told  him  that  a  man's  character  could  not  be  wantonly 
impugned  without  giving  him  a  chance  of  bringing  rebutting  evidence. 
If  this  had  been  permitted  the  witness  would  have  had  no  difficulty 
in  proving  that  he  is  regarded  by  those  best  qualified  to  judge  as  an 
honest,  industrious,  and  careful  reporter. 

One  more  instance  of  the  character  of  the  summing  up,  and  we 
have  done.  In  giving  instructions  as  to  damage,  the  Judge  abstained 
from  any  analysis  of  the  Plaintiff's  evidence  on  this  point,  although  it 
consisted  of  the  assertion  of  Ah  Kum  and  Ban  Tong,  that  they  would 
not  trust  Moy  Mow  since  reading  the  paragraph,  and  the  declaration 
of  Mr.  Isaacs  '  that  he  would  not  trust  him  any  less  since  reading 
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the  paragraph  than  before.'     When  the  defendant's  evidence  was  1880l 

snbjected  to  snch  a  severe  cntieianiy  it  would  have  been  thought  that  iiXiiM 

a  word  would  have  been  devoted  to  this  extraordinary  admission  on  Svsiiihg 


the  part  of  the  Phuntiff's  principal  witness  as  to  damage.  With 
such  a  system  of  judicial  advocacy,  it  i<^  only  wben  the  jury  are 
exceptionally  intelligent,  as  was  the  case  yesterday,  that  anything 
approaching  justice  can  be  expected  to  result  from  a  trial  befiure  Mr. 
Windeycr." 

On  Monday  the  28rd  of  August,  the  first  day  of  Term,  Sir  James 
Martin,  C  J.,  Faucett,  J.  and  Sir  W.  Manning,  J.  took  their  seats  <m 
the  Bench. 

Sib  Jamxs  Ma&tin,  C J.  The  attention  of  the  Court  has  been 
called  to  an  attack  upon  one  of  the  Judges  in  the  Evening  News 
newspaper.  We  think  that  the  attack  is  of  such  a  nature  that  it 
should  be  taken  notice  of.  I  say  nothing  further  at  present  except 
that  we  have  instructed  the  Prothonotary  to  take  the  necessary  steps 
to  bring  the  publishers  before  the  Court  on  Monday  next  to  shew 
cause  why  they  should  not  be  committed  for  a  gross  contempt. 

Accordingly  an  affidavit  was  filed  by  Mr.  F.  W.  Gibson,  clerk- 
associate  to  Windeyer,  J.  stating  that  on  the  30th  October,  1878  a 
case,  8im/mat  v.  Bennett  and  others,  was  tried  before  Mr.  Justice 
Windeyer,  and  a  verdict  was  returned  for  the  Plaintiff  with  damages 
£10.  His  Honor  certified  for  costs.  On  Friday,  the  30th  of  July, 
1880,  the  case  of  (y  Connor  v.  Bennett  a/nd  others,  was  tried  before 
Mr.  Justice  Windeyer,  when  a  verdict  was  returned  for  the  Plaintiff, 
with  damages  j£500.  On  the  4th  of  August,  1880,  the  case  of 
WUmott  V.  Bennett  a/nd  others,  was  tried  before  Mr.  Justice 
Windeyer,  when  a  verdict  was  returned  for  the  Plaintiff,  with 
damages  £160.  The  Defendants  in  each  of  the  above  named 
casesj,  were  the  printers,  publishers,  and  proprietors  of  certain 
newspapers,  published  in  Sydney,  called  the  Evening  News  and  the 
Toum  and  Country  Journal.  On  Monday,  the  23rd  of  August, 
the  Deponent  purchased  a  copy  of  the  Evening  News,  containing 
the  article  complained  of,  from  the  counter  clerk  at  the  Evening  News 
office.     That  copy  was.annexed  to  the  affidavit. 

A  rale  was  drawn  up  by  order  of  the  Court  and  served  on  the 
registered  publishers  of  the  newspaper.  It  was  in  the  following 
terms : — ''  Their  Honors  the  Chief  Justice  and  Puisne  Judges  of  this 
Honorable  Court  having,  at  the  sitting  of  the  full  Court  in  Banco, 
considered  a  certain  article  published  in  the  Evening  News  newspaper, 
on  Saturday,  the  2l8t  August  instant,  intituled  *  Temporary  Judge 
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ma       Windeyer  and  the  PreM/  do  hereby  order  that  Alfred  Bennett,  the 

~~jZr  ngistered  printer  and  publisher,  and  Alfred  Bennett,  Frank  Bennett, 

BvBdmo    >^nd  Elisa  Bennett,  the  registered  proprietors  of  the  said  Evening  News 

Nbwb.*'     newspaper,  do  respectively  appear  before  this  honorable  Comt  sitting 

in  Banco,  on  Monday,  the  80th  day  of  August  instant,  to  show  cause 

why  they  and  each  of  them  should  not  be  attached  for  contempt  in 

printing  and  publishing  the  said  article,  and  why  such  further  order 

should  not  be  made  as  to  their  Honors  shall  seem  fit/' 

Jf.  H.  Stephen,  Q.C.,  Barley,  Q.C.  and  Want  appeared  to  shew 
cause  for  the  Respondents  in  obedience  to  the  rule,  nie  above 
affidavit  and  rule  were  read. 

Sib  Jambs  Mabtin,  C.J.     Have  you  any  affidavit. 

If.  H.  Stephen,  Q.C.  Affidavits  have  been  prepared,  but  they 
have  not  yet  been  sworn.  We  have  been  placed  in  a  difficulty  by  the 
course  which  has  been  taken.  There  is  no  proseeutoti  no  charge 
stated,  and  it  is  impossible  to  know  what  case  will  have  to  be  met 
We  are  fighting  in  the  dark.  No  counsel  has  been  heard  on  the 
other  side,  and  we  do  not  know  what  arguments  we  have  to  answer.  An 
affidavit  has  certainly  been  filed,  but  we  altogether  deny  the  motives 
attributed  in  it  to  the  Messrs.  Bennett.  We  are  unable  to  ascertain 
what  view  your  Honors  take  of  this  article.  [Sib  Jambs  Mabtim, 
C.J.  That  article  is  not  a  mere  criticism  on  the  summing  up  of  a 
Judge.  It  charges  a  Judge  of  this  Court  directly  with  partiality,  not 
in  one  case  only,  but  in  several  preceding  cases.  It  charges  him  with 
acting  as  an  advocate  in  this  particular  case,  and  winds  up  with  a 
statement  that  nothing  approaching  justice  can  be  expected  as  the 
result  of  a  trial  before  diat  Judge.  These  things,  we  so  far  think, 
are  wrong.]  The  Respondents  disclaim  any  intention  to  impute  to 
Mr.  Justice  Windeyer  motives  unbecoming  an  honest  and  upright 
Judge. 

The  following  affidavit  of  Alfred  Bennett,  one  of  the  Respondents 
was  then  read  : — 

1.  I  am  the  managing  proprietor  of  the  Evening  News  newspaper, 
and  as  such  have  the  full  control  of  the  said  paper. 

2.  My  mother,  Mrs.  Eliza  Bennett,  and  my  brother,  Mr.  Frank 
Bennett,  have  no  power  or  control  over  the  said  paper,  and,  as  a 
matter  of  fact,  never  interfere  in  the  management  thereof. 

8.  I  did  not  write  the  article  in  question,  but  perused  it  before  it 
was  published,  and  carefully  avoided  its  containing  anything  imputing 
a  corrupt  or  improper  motive,  or  any  motive  or  feeling  other  than 
would  influence  a  just  and  upright  judge;  and  I  now  respectful]; 
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aobniit  to  this  honorable  court  that  no  such  oonstruction  can  be      1880. 
placed  thereon;  but  should  it  be  deemed  capable  thereof^  I  utterly"    ]] 
disavow  any  such  intention^  and  again  affirm  that  the  article  was  not    Evsiruro 
intended  by  me  to  convey  anything  further  than  disapprobation  of     ^>^"^" 
his  Honor's  charge  to  the  jury,  which,  as  a  public  joumab'st,  I  claim 
to  have  the  right  to  do. 

4.  I  have  no  personal  ill-feeling  towards  his  Honor,  and,  notwith- 
standing the  adverse  judgments  against  my  journal,  I  refrained  from 
publishing  any  articles  commenting  on  either  the  conduct  or  result 
thereof,  being  induced  to  adopt  such  a  course  on  account  of  being 
personally  interested,  fearing  that  my  judgment  might  be  biassed 
thereby. 

5.  I  have  read  the  affidavit  of  Mr.  F.  W.  Gibson,  sworn  and  filed 
herein,  and  have  formed  an  opinion  that  if  used  in  the  case  it  may 
have  the  efiect  of  inducing  this  Honorable  Court  to  believe  that  it  was 
in  consequence  of  such  verdicts  that  I  had  allowed  the  article  now 
complained  of  to  be  published.  This  I  solemnly  and  firmly  deny, 
and  in  proof  of  such  denial  I  crave  leave  of  this  court  to  refer  to 
other  articles  commenting  unfavourably  on  his  Honor's  judicial 
capabilities,  published  long  before  two  of  the  cases  referred  to. 

6.  Mr.  J.  C.  Kerr,  the  gentleman  referred  to  in  this  matter,  I 
have  always  found  a  reliable  and  trustworthy  reporter ;  and  his 
attention  to  business  and  general  demeanour  have  been  always 
considered  by  me  as  most  satisfactory.  Knowing  all  this,  I  claim  as 
a  right  to  comment  on  what  I  consider  his  Honor's  unjustifiable 
attack  upon  this  witness. 

Stephen*  The  affidavit  shews  that  whatever  construction  your 
Honors  may  put  on  the  terms  of  the  article,  it  was  not  written  with 
the  intention  of  imputing  corruption.  It  is  useless  for  us  to  contend 
that  the  words  used  do  not  amount  to  a  contempt,  for  the  Court  has 
really  prejudged  that  question  by  calling  upon  the  Bes- 
pondents  to  shew  cause.  [Sib  James  Mabtin,  C.J.  We 
have  done  nothing  of  the  sort.  By  calling  upon  you  to  shew 
cause  we  have  given  you  an  opportunity  of  defending  the 
article.  Faucett,  J.  Speaking  for  myself,  I  may  say  that  there 
has  been  no  pre-judgment  of  the  case.  Sib  W.  Manning,  J.  All  the 
rule  amounts  to  is  this,  that  there  is  matter  for  you  to  show  cause.] 
In  effect  the  course  taken  by  the  Court  comes  to  what  I  have  said. 
Such  a  course  is  altogether  without  precedent.  [Sib  Jambs 
Ma&tin,  C. J.    That  is  not  so.  This  Court  took  a  similar  proceeding 
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1880.  tigSLinnt  the  AiMttralian  newspaper  (1.)]  But  no  rach  ooune  has 
««fiv.~ ^^^®"  taken  except  when  there  has  been  a  tendency  to  obstruct  the 
Evximro  administration  of  justicci  such  as  where  there  have  been  threats  or 
Nbws.  reflections  upon  suitors  or  witnesses.  Here  there  is  only  a  criticism 
of  the  judicial  act  of  one  of  the  Judges.  The  Court  has  already,  by 
bringing  the  parties  here,  put  a  construction  on  the  article.  All  we 
can  do  is  to  deny  that  we  intended  to  impute  improper  motives  and 
to  apologise  if  the  Court  thinks  that  the  article  does  in  fact  impute 
them.  Surely  the  Respondent  had  the  right  to  say  that  the  summing 
up  was  de  facto  one  sided  and  to  comment  on  it.  [Sir  Jambs 
Martin,  G.J.  I  think  you  ought  to  know  that  this  Court  does  not 
go  the  length  of  holding  that  comments  cannot  be  made  upon  judg- 
ments. You  may  question  our  capacity,  our  industry,  our  law.  All 
that  you  may  do,  and  in  no  measured  way.  But  here  you  go  further  ; 
you  impute  corruption.]  All  that  we  can  say  is  that  we  did  not 
intend  to  impute  corruption.  If  the  words  do  bear  that  meaning, 
then  we  apologise,  but  the  Respondents  cannot  go  further  than  that 

Darleij,  Q,0.  We  admit  that  this  publication  is  a  libel  on  the 
Judge.  Either  the  Court  will  hear  matter  of  justification  or  not. 
If  it  refuses,  then  the  Respondents  will  be  punished  though  they 
may  have  been  justified  in  using  every  word  in  the  article.  If  the 
Court  goes  into  the  question  of  justification,  then  your  Honors  will 
have  to  sit  in  judgment  on  a  brother  Judge.  In  that  case,  your 
Honors  will  be  judges  in  your  own  case.  Suppose  the  case  of  a 
Judge  coming  into  Court  unfit  to  transact  business  from  intoxication, 
and  a  newspaper  takes  up  the  matter.  Will  your  Honors  then,  on 
a  proceeding  like  this  for  contempt,  try  the  conduct  of  a  brother 
Judge  ?  The  question  now  is,  whether  the  Court  will  allow  us  to  go 
into  justification.  [Sir  James  Martin,  C.J.  Are  you  prepared  to 
file  affidavits  in  justification?]  Why  should  the  Court  put  us  in 
that  position.?  This  course  is  without  precedent.  It  was  once 
attempted  but  never  was  carried  through.  That  was  in  Alnumd^s 
Case,  There  the  Attorney-General  moved  for  a  writ  of  attachment 
against  a  bookseller  for  publishing  a  gross  libel  upon  Lord  Mansfield 
in  his  judicial  capacity.  The  Attorney-General  went  out  of  office, 
and  the  matter  dropped.  The  judgment  of  Wilmot,  C.J.,  which  was 
prepared,  but  never  delivered,  is  reported  in  CampbelVs  Lives  of 
the  Chief  Justices  (2).  In  a  note,  Lord  Campbell  says: — "In 
consequence  of  the  resignation  of  Sir  Fletcher  Norton,  who,  as 
Attorney-General,  had  made  the  motion,  it  was  dropped  after  cause 

(1)  See  note  at  end  of  case.  (2)  Vol.  II,  p.  492. 
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shown,  while  the  Court  was  considering  its  judgment ;  and  although       1880. 
there  can  be  no  doubt  as  to  the  power  to  proceed  by  attachment  in  ~    '!^Z~ 
such  a  case,  if  a  prosecution  for  a  libel  on  Judges  be  necessary,  the    Evsmino 
preferable  course  is  to  proceed  by  information  or  indictment,  so  as  to 
avoid  placing  them  in  the  invidious  situation  of  deciding  where  they 
may  be  supposed  to  be  parties/^    There  was  more  reason  for  the 
Conrt  of  Queen's  Bench  to  act  in  that  case,  because  at  that  time 
the  Judges  had  to  decide  the  question  of  libel  or  no  libel.     In  libel 
actions,  nothing  was  left  to  the  jury  but  the  question  of  publication. 
Bat  now  that  a  jury  has  been  made  the  constitutional  tribunal 
for  determining  whether  particular  words  are  libellous,  the  Court  in 
construing  this  article  to  be  a  libel  will  be  usurping  the  functions 
entrusted  by  the  Legislature  to  juries.     I  submit  that  the  utmost 
the  Court  should  do  in  a  case  like  the*  present  would  be  to  call  the 
attention  of  the  Attorney-General  to  the  article,  and  allow  the  question 
whether  this  is  a  libel  to  be  determined  by  the  proper  tribunal. 
The  case  of  Wcbsan  v.  Walter  (3)  shows  how  the  law  as  to  libel  has 
changed  since   Lord  Mansfield's  time.      OocJcbuni,  C.J.,  says,  in 
delivering  judgment : — *^  Our  law  of  libel  has,  in  many  respects, 
only  gradually  developed  itself  into  anything  like  a  satisfactory  and 
settled  form.     The  full  liberty  of  public  writers  to  comment  on  the 
conduct  and  motives  of  public  men  has  only  in  very  recent  times 
been    recognized.       Comments  on  Government,  on  Ministers,  and 
officers  of   State,  on  members  of  both   Houses  of  Parliament,  on 
Judges  and  other  public   functionaries,   are  now  made  every  day, 
which  half  a  century  ago  would  have  been  the  subject  of  actions,  or 
ex  officio  informations,   and  would   have  brought   down  fine  and 
imprisonment  on  publishers  and  authors.     Yet  who  can  doubt  that 
the  public  are  gainers  by  the  change,  and  that,  although  injustice 
may  often  be  done,  and  though  public  men  may  often  have  to  smart 
under  the  keen  sense  of  wrong  inflicted  by  hostile  criticism,  the 
nation  profits  by  public  opinion  being  thus  freely  brought  to  bear  on 
the  discharge  of  public  duties  ?  '^      And  in  Reg,  v.  Sullivan  (4),  a 
case  of  seditious  libel,  Fitzgerald,  J.,  in  summing  up,  says  : — *^  It  is 
with   that  view  that   the  public   Press  is   invited   to  consider  the 
proceedings  of  Courts  of  Justice,  for,  like  every  other  human  tribunal. 
Courts  of  Justice  are  fallible,  and  liable  to  err.     Justice  demands  that 
the  errors  of  Courts  of  Justice  shall  be  pointed  out,  and  all  this 

within  the  province  of  a  public  journal. . 

The  Defendant  had   a   right   to   discuss   fairly  and  bona  fide   th 

(3)  L.  K.,  4  Q.  B.,  93.  (4)  11  Cox.,  C.  C.  53. 
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1880.       subject  of  au  action^  it  is  for  the  jury  to  say  whether^  on  the  whole, 

~~    ~       and  without  looking  to  minute  expressions,  it  is  a  fair  comment  on 

Bmrnro     the  subject  matter  which  it  professes  to  discuss.    But  to  my  mind  a 

News."     writer  is  not  entitled  to  go  further;  and,  if  he  oversteps  that  limit, 

and  imputes  to  the  person  whom  he  is  criticising  base  and  sordid 

motivesi  which  are  not  warranted  by  the  facts,  I  cannot  think  for  a 

moment  because  he  bona  fide  believes  that  he  is  publishing  what  is 

true,  that  is  any  defenoe  in  point  of  law/' 

Sib  Jambs  Mabtin,  CJ.    You  had  better  file  your  affidavits. 

Further  affidavits  were  then  read.  The  first  was  by  two  short- 
hand reporters,  annexing  a  report  of  the  evidence  and  the  summing  up 
of  Windeyer,  J.  in  the  case  of  Moy  Mow  v.  The  Daily  Telegrofk, 
The  affidavit  of  Alfred  Bennett,  one  of  the  Bespondents  was  as 
follows : — 

''1.  I  was  present  in  court  on  the  morning  of  the  SOth  of 
August,  instant,  and  heard  the  remarks  made  by  hia  Honor  the 
Chief  Justice,  and  Mr.  Justice  Faucett  to  the  eflect  they  considered 
the  article  in  question  imputed  motives  of  corruption,  or  at  all  events 
partiality  of  immorally  improper  character,  to  Mr.  Justice  Windeyer; 
and  also  heard  their  Honors  state  that  they  considered  it  a  general 
attack  upon  the  administration  of  justice  and  not  a  comment  upon 
Mr.  Justice  Windeyer's  conduct  in  person. 

^'2.  I  have  already  disavowed,  and  do  so  again  disavow,  any 
mtention  by  the  article  in  question  to  impute  any  such  motives,  and 
aver  that  it  was  intended  as  a  comment  upon  his  Honor's  conduct 
only  in  his  manner  of  conducting  himself  as  a  judge,  apart  from 
any  moral  considerations. 

"  8.  The  article  in  question  was  intended  to  convey,  and  does,  I 
respectfully  submit,  convey  my  opinions  as  a  journalist,  that  his 
Honor  Mr.  Justice  Windeyer  was  unable  to  place  a  case  before  a 
jury  without  leaning  to  one  side  or  the  other,  that  he  was  unable  to 
do  so  by  reason  only  of  his  want  of  a  judicial  mind,  and  his  want  of 
training  for  the  judicial  position,  and  his  inability  to  free  himself 
from  the  practice  of  forming  strong  opinions  one  way  or  the  other, 
by  reason  of  his  having  so  lately  left  the  profession  of  an  advocate, 
the  possession  of  which  qualities  I  deem  to  be  necessary  attributes 
for  any  person  filling  the  position  of  a  Judge  of  this  Honourable 
Court. 

"  4.  The  expression  alluded  to  by  his  Honor  the  Chief  Justice, 
'  once  more  a  bitter  and  one-sided  advocate's  speech'  contained  in  the 
article  has  no  reference  whatever  to  any  cases  in  which  the  jouma 
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under  my  control  are  in  any  way  affected,  as  instanced  by  an  article 

which  appeared — an  item  on  the  trial  of  the  Wantabadgery  bash«         «t-- 

rangers — a  criminal  case  for  murder.  Bvnmfo 

*'  6.  In  answer  to  a  remark  made  by  his  Honor  Sir  William  Man-  News." 
ningy  I  can  state  that  the  reporter  Kerr  did  not  write  the  article  in 
question ;  that  he  had  nothing  whatever  to  do  with  it,  that  he  made 
no  complaint  of  the  attack  upon  him,  and  further,  as  I  know  and 
finnly  believe,  he  knew  nothing  about  it  until  it  appeared  in  the 
papers. 

"6.  My  reason  for  stating  publicly  that  his  Honor  was  unfit  to 
act  as  a  judge,  for  the  reasons  above  mentioned,  were  as  follows  :~- 
I  had  previously  noticed,  apart  from  any  case  in  which  I  was  person* 
sDy  interested,  the  manner  in  which  he  had  discharged  his  judicial 
functions ;  and  I  had  been  struck  with  his  apparent  inability  to  avoid 
leaning  either  to  one  side  or  the  other,  and  received  the  impression 
that  his  Honor  having  been  himself  convinced  of  the  correctness  of 
one  side  of  the  case,  seemed  unable  to  do  other  than  place  all  the 
salient  points  of  that  side  prominently  forward  without  in  any  way 
referring  to  the  effect  of  the  evidence  contradictory  thereto.  And  I, 
arriving  at  this  conclusion,  was  also  of  opinion  that  it  was  not  by 
reason  of  any  improper  moral  motive  that  he  so  acted,  but  simply  by 
reason  of  a  want  of  judicial  capacity. 

"  7.  Before  the  article  appeared  I  read  a  newspaper  report  of  the 
case  of  Moy  Mow  v.  The  Daily  Telegraph,  and  Mr.  Waters,  my 
editor,  who  had  been  in  court  during  the  hearing  of  this  case,  related 
to  me  the  facts  as  he  heard  them,  from  which  I  concluded  Mr. 
Justice  Windeyer  had  again  displayed  his  want  of  judicial  capacity. 

"  8.  In  conclusion,  I  again  assert  that  the  article  insists  only  upon 
Mr.  Justice  Windeyer's  unfitness  to  be  a  judge  through  the  want  of 
judicial  capacity,  and  upon  this  subject  I  claim,  as  a  public  journalist, 
the  right  to  comment ;  and  I  distinctly  deny  that  I  was  in  the  least 
degree  influenced  to  publish  the  article  from  personal  motive.'' 

The  article  annexed  was  an  attack  upon  Windeyer  J.  published 
before  the  trials  mentioned  in  Mr.  Gibson's  affidavit  and  commenting 
upon  his  conduct  as  a  judge  in  the  trial  of  the  Wantabadgery  bush- 
rangers. 

The  following  affidarit  of  Mr.  Waters,  the  editor  of  the  Evening 
News,  was  then  read : — 

'^  1.  I  am  and  have  been  for  the  past  two  years  editor  of  the 
Evening  News  newspaper.  I  wrote  the  article  complained  of,  and 
have  written  or  reriewed  all  the  leading  articles  which  have  appeared 
in  that  paper  during  that  period. 
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S«  I  WM  present  in  Court    during  Mr.  Jnetiee  Windejrer'i 
]  innmiing  np  in  the  caae  of  Mojr  Mow  versus  Watson  and  others.    I 

Byuhho  lui^  previously  read  the  evidence  as  reported  in  the  Sydney  Daily 
Nkwb.*'  Telegraph  f  the  same  day.  My  attention  was  attracted  to  the  fiuA 
that  his  Honor  attached  considerable  weight  to  the  testimony  of 
Beilly  in  favour  of  the  Plaintiff,  although  the  Plainti£f  a  counsel  had 
told  the  jury  '  that  he  did  not  wish  them  to  pay  one  bit  of  heed 
to  what  he  said  in  his  evidence^  for  he  (Mr.  Rogers)  pitched  him 
overboard  altogether.'  His  Honor  admitted  that  there  was  a  conflict 
of  testimony  as  to  an  interview  held  between  Beilly  and  Mr.  Mackay^ 
managing  proprietor  of  the  Sydney  Daily  Telegraph,  and  Mr. 
Wynne,  sub^itor  of  the  said  paper,  and  pointed  out  that  Beilly  had 
admitted  to  Mr.  Stephen  Campbell  Brown  that  he  had  stated  to  Mr. 
Wynne  and  Mr.  Mackay  exactly  what  they  stated  he  did;  thus, 
instead  of  Messrs.  Mackay  and  Wynne's  testimony  being  balanced 
against  Reilly's,  it  was  supported  by  BeUly's  own  admissions  to  a 
solicitor  of  unquestioned  respectability— that  he  had  told  Mr.  Mackay 
that  he  had  said  in  Court  exactly  what  Kerr  had  reported  that  he 
had  said.  His  Honor  suggested  to  the  jury  that  'there  might 
have  been  some  confusion  or  misapprehension  on  the  part  of  the 
gentleman  anxious  to  make  it  an  admission  on  Beilly's  part  that  he 
had  said  it.  Whether  they  would  remember  that  he  bad  said  in  the 
witness-box  or  the  passage  it  was  for  the  jury  to  say/  and,  he 
added^  'his  (Reilly's)  evidence  is  of  importance  in  one  respecc 
because  he  was  the  person  who  was  supposed  to  have  made  the 
statement,  and  he  ought  to  know  whether  he  did  so  or  not.  He 
swore  that  he  did  not  say  so ;'  and,  again,  he  said,  '  If  the  evidence 
of  Beilly  was  to  be  believed,  then  it  was  quite  dear  he  never  said 
what  was  reported.  He  swore  he  never  said  it,  and  he  never  said 
one  word  about  Moy  Mow  (as  contradicted  by  several  witnesses)  in 
the  witness  box.  In  that  case  the  case  for  the  Defendants  entirely 
broke  down.'  This  referred  to  the  witness  pitched  overboard  by  the 
Plaintiffs  counseL  I  was  astonished  to  hear  that  an  opportunity 
had  been  afforded  the  paper  to  make  reparation,  and  it  had  not 
been  done,  whereas,  it  had  been  clearly  stated  in  evidence  that  the 
managing  proprietor  had  offered  to  make  reparation  if  the  paragraph 
should  prove  to  be  incorrect,  and  he  had  not  the  necesssry 
time  to  miike  inquiries  before  he  was  served  with  a  writ.  I  was 
equally  astonished  to  hear  his  Honor  declare  that  Kerr  waa  the  only 
person  who  swore  that  both  the  statements  in  the  report  complained 
of  were  true,  without  pointing  out  what  senior-constable  Keatiog 
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deposed,  that  he  heard  Moy  Mow's  name  mentioned  by  Beilly  in  the  1880. 
witness  box,  a  fact  denied  by  Reilly  in  court,  and  by  Mr.  Fitsgerald,  ufv^n 
a  aolicitor  who  had  conducted  the  case  in  which  the  words  reported  Bvnmra 
weie  alleged  to  have  been  given  in  evidence.  His  Honor  did  not  N^^"^" 
mention  that  Kerr's  evidence  was  supported  by  the  said  Mr.  Fitsgerald 
to  the  extent  that  he  believed  Reilly  said  that  somebody  had  told  him 
that  he  should  kill  him  for  the  part  he  took  in  the  gambling  cases, 
and  that  Reilly  in  giving  evidence  threw  in  something  about '  his  life/ 
Having  known  Mr.  Kerr  for  some  time,  I  heard  with  astonishment 
his  Honor's  remarks  upon  him  to  the  following  effect : — *  The  first  of 
the  witnesses  to  whom  I  shaU  refer,  is  the  reporter  Kerr.  Kerr,  it 
appears,  is  not  a  reporter  on  the  Telegraphy  bat  he  is  a  reporter  of 
the  Evening  News,  and  he  explains  to  you  that  there  being  several 
courts  at  the  same  time,  it  is  not  unusual  for  several  reporters  to 
ezehange  their  notes  with  one  another.  However,  I  need  hardly  tell 
you  that  the  defendants  are  just  as  much  responsible  f<^  the 
paragraph  appearing  in  the  paper,  whether  it  be  written  by  one  of 
their  own  reporters  or  whether  it  be  written  by  a  mere  stranger ;  they 
are  just  as  responsible  as  if  written  by  one  of  the  proprietors,  or  one 
of  the  editors.  However,  it  appears  that  he  is  not  a  gentleman 
engaged  upon  the  staff  of  the  paper.  He  is  the  only  witness  that 
swears  these  words  were  used  by  the  witness  Reilly.  He  is  the  person 
who  is  responsible  for  the  paragraph;  and  if  the  paper  has 
uifortunately  got  itself  into  difficulty,  is  the  person  responsible  for  it, 
and  it  is  for  you  to  say  in  examining  his  evidence,  and  the  manner  in 
which  he  gave  it,  whether,  and  how  far,  he  is  to  be  relied  upon,  and  how 
far  you  may  feel  he  is  bound  to  stand  by  the  paragraph  which  he  has 
written,  and  which  has  brought  this  responsibility  upon  the  defendants. 
But  he  is  the  only  person  who  swears  to  it,  and  he  says  that  the  state- 
ment was  made— -both  of  them  were  made.  The  question  for  you  to 
consider  is,  gentlemen,  whether  it  was  for  the  Defendant  to  make 
out  this.  The  Defendant  says — **  It  is  true ;  I  prove  it  is  true ;  I 
prove  it  by  witnesses."  It  is  for  the  Defendant  to  make  it  out,  and 
the  onus  is  thrown  upon  the  Defendant.  Do  you  rely  upon  the 
evidence  of  this  witness,  opposed  as  it  is  to  all  the  other  witnesses 
called  by  the  Plaintiff — that  is  even  if  you  can  set  the  evidence  of 
Beilly  out  of  the  question  altogether  ?  If  Reilly  is  to  be  believed, 
then  it  is  quite  clear  he  never  said  it.  He  swears  he  never  said  it. 
^  I  was  simply  told  this ;"  but  he  never  says  one  single  word  about 
Moy  Mow  in  the  witness  box.  In  that  case  the  case  for  the 
Defendants  entirely  breaks  down.     On  the  other  hand,  do  you  rely 
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1680.       on  the  evidence  of  this  reporter^  opposed  as  it  is  by  all  the  other 
~~    ^^  evidence  in  the  case.      He  says  it  was  said.     It  is  for  you  to  siy 

EvsKiiio     whether  it  was  said^  and  the  manner  in  which  he  gave  his  evidence. 
Naws."     These  are  matters  entirely  for  you  to  consider.     If  you  think,  from 
the  manner  in  which  he  gave  his  evidence,  he  is  a  person  not  to  be 
relied  upon,  then  the  insinuation  is,  that  from  his  appearance  he,  by 
his  habits,  has  impaired  his  powers  of  perception,  not  puasuing  a 
course  of  life   which  makes  a  man  clear  to  distinguish  between 
niceties  of  evidence  and  the  confusion  between  what  he  hears  in 
talking  chitchat  in  the  precincts  of  the  court  by  persons  not  speaking 
under  the  obligation  of  an  oath ;  that  he  is  one  who  may,  from  the 
pressure  of  business  which  he  has  to  get  through  and  the  number  of 
cases  which  he  has  to  attend  to,  go  in  late ;   may  endeavour  to  pick 
up  a  report  partly  from  one  person  and  partly  fit>m  another,  and  so 
get  his  day's  work  done  as  well  as  he  can ;  and  so  if  in  this  way  an 
untruthful  account  has  got  into  the  paper,  that  is  the  misfortune  of 
the  paper — ^they  are  responsible.     If,  through  the  insufficiency  of  the 
staff  and  the  necessity  for  relying  on  other  persons,  an  untrue  report 
creeps  into  the  paper  in  this  way  they  are  still  responsible,  so  that  if 
you  say  his  memory  is  likely  to  be  impaired,  you  will  have  to  weigh 
his  evidence  against  the  other  evidence  in  the  case.'     I  was  aware 
that  no  evidence  had  been  given  that  Kerr  was  addicted  to  bad  habits, 
or  that  by  his  habits  he  had  impaired  his  powers  of  perception,  or 
that  he  had  not  pursued  a  course  of  life  which  made  a  man  clear  in 
his  distinguishing  between  the  nicety  of  evidence,  nor  that  he  had 
gone  into  court  late  and  picked  up  his  report  from  one  and  another, 
and  I  was  surprised  at  such  insinuations  being  thrown  out  by  his 
Honor.     From  my  own  knowledge  I  could  have  testified,  and  I  do 
now  testify,  that  Kerr  is  an  honest,  steady,  and  careful  reporter,  in 
whose  accuracy  and  carefulness  I  have  full  confidence.    I  conaidered 
this  uncalled  for  attack  upon  him  on  the  part  of  the  Judge,  unsupported 
by  a  word  of  evidence,  a  matter  justifying  and  calling  for  public 
comment  apart  from  any  personal  feeling. 

''  8.  I  subsequently  made  further  inquiries  from  those  present  in 
court  as  to  the  evidence  which  had  been  given  on  the  previous  day, 
and  I  took  every  precaution  to  secure  accuracy  of  fact  on  the  subject 
which  appeared  in  the  Evening  News  of  Saturday,  August  21,  1880, 
and  I  made  it  my  duty  to  restrain  the  comments  therein  within  fair 
and  just  limits,  bearing  in  mind  the  Chief  Justice  of  England's 
declaration  of  the  law,  that  a  public  writer  may  comment  upon 
public  men,  even  Judges,  but  if  not  imputing  motives  he  commits 
no  libel. 


News." 
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^4  It  was  not  my  intentioii^  and  I  positively  deny  that  the  artide      1880. 
in  question  should  impute  any  motives  to  his  Honor.    It  simply         „ 
atatesy  proves^  and  comments  on  the  fact  that  his  Honor  was  not    EvBNnro 
possessed  of  a  judicial  mind^  that  he  was  unfitted  by  reason  thereof  to 
be  a  judge,  and  had  carried  the  manners  and  habit  of  thought  of  an 
advocate  upon  the  bench. 

"5.  Neither  Mr*  Alfred  Bennett  nor  any  of  the  proprietors  gave 
instructions  for  the  said  article  to  be  written. 

''6.  In  aU  comments  in  the  Evemng  News  upon  Mr.  Justice 
Windeyer's  speeches  and  actions  during  the  last  two  years  public 
considerations  only  have  animated  the  writer.  No  editorial  comments 
were  made  upon  Mr.  Justice  Windeyer's  summing  up  in  the  three 
cases  in  which  the  Messrs.  Bennett  were  defendants  in  libel  cases  tried 
before  his  Honor,  or  in  any  case  in  which  the  Messrs.  Bennett  had  any 
personal  interest;  and,  in  commenting  upon  his  Honor's  summing  up  in 
the  case  of  May  Mow  v.  Ths  Sydney  Daily  Telegraph,  the  writer  was 
solely  desirous  of  serving  the  public  interest  by  drawing  attention  to  what 
Kerned  to  him  an  instance  of  judicial  weakness  emanating  from  the 
Bench.  I  entertain  no  unkindly  feeling  towards  Mr.  Justice 
Windeyer.  I  have  never  had  any  transaction  with  him  personally, 
professionally,  or  politically,  nor  am  I  animated  by  any  feeling 
against  his  Honor." 

Affidavit  of  Mr.  J.  M.  Lynch,  editor  of  The  Sydney  Daily 
Telegraph  ;— 

''  1.  I  was  present  during  the  trial  of  the  libel  action,  Moy  Mow  v. 
The  Proprietors  of  The  Sydney  Daily  Telegraph. 

''2.  I  heard  read  the  evidence  given  in  the  said  case. 

"  8.  I  was  present  in  the  Court  during  the  time  counsel  addressed 
the  jury  in  the  said  case  for  Plaintiff  and  Defendants,  and  also  during 
the  delivery  by  Mr.  Justice  Windeyer  of  his  charge  to  the  jury. 

"  4.  My  attention  was  drawn  to,  and  my  astonishment  excited  by 
the  manner  in  which  Mr.  Justice  Windeyer  commented  on  the 
evidence  given  by  a  witness  named  Kerr,  his  allusion  to  the  personal 
appeara/nce  and  demeanour  of  the  said  witness,  and  his  suggestions 
as  to  the  probable  method  of  conductvng  his  business  as  a  reporter, 
there  having  been  no  evidence  given  in  the  case  either  justifying  or 
calling  for  the  same  during  the  case,  nor  was  any  such  comment, 
reference,  or  suggestion  made  by  counsel  on  either  side. 

^*  6.  His  Honor's  address  to  the  jury,  impressed  me  strongly  with 
the  opinion  that  he  had  taken  a  one-sided  view  of  the  case,  not  from 
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1880.       the  influence  of  improper  motive^  but  from  the  apparent  want  of 

I    ~       judicial  poroeption,  the  whole  tenor  of  his  Honor's  remarks  being  in 

EvxNiNo     favour  of  one  side  of  the  case,  even  in  the  hce  of  evidence  strongly 

Nsws."     favourable  to  the  other  side,  which  evidence  his  Honor  seemed 

entirely  to  ignore. 

''  6.  That  the  tone  in  which  his  Honor  delivered  his  charge  to  the 
jury  suggested  to  me  that  his  Honor  had  formed  an  idea  ih  his  own 
mind  unfavourable  to  the  Defendants'  case,  inasmuch  as  anything 
which  told  in  favour  of  the  Plaintiff  was  spoken  of  in  a  strong  and 
forcible  manner,  and  anything  in  favour  of  the  Defendant  was  much 
less  forcibly  alluded  to.'' 

The  affidavit  of  J.  C.  Kerr  stated  that  he  was  not,  when  called  as  a 
witness  in  Moy  Mow  v.  The  Daily  Telegraph,  eiamined  or  cross- 
examined  as  to  his  capabilities  as  a  reporter,  or  as  to  his  mode  of 
living.  There  was  not  the  slightest  shadow  of  foundation  (ot  the 
insinuations  made  by  his  Honor.  For  fifteen  years  he  had  held 
responsible  positions  in  the  Australian  Press,  and  bore  an  untarnished 
reputation.     He  knew  nothing  of  the  article  until  after  it  appeared. 

Stephen,  Q.C.  and  Dwrley,  Q.C,  The  affidavits  have  been  filed 
partly  to  explain  the  article,  partly  to  disclaim  any  imputation  of 
corruption.  The  fscts  shew  that  the  article  was  not  written  from 
vindictive  feelings.  There  can  be  no  doubt  now  (and  that  is  all  we 
need  contend  for)  that  there  was  fair  reason  for  commenting  on  the 
summing  up.  And  if  there  was  any  ground,  writers  of  articles  are  not 
to  be  condemned  because  they  did  not  weigh  their  words  with  nicety. 
There  are  many  authorities  to  shew  that  the  Cburt  will  look  to  the 
whole  tenor  of  the  article  and  not  to  particular  strong  expressions. 
Mr.  Gibson's  affidavit  has  been  most  conclusively  answered.  The 
only  object  in  filing  such  an  affidavit  must  have  been  to  shew  that  the 
articles  had  been  written  from  motives  of  revenge,  in  consequence  of 
the  verdicts  returned  against  the  Respondents  before  Mr.  Justice 
Windeyer.  It  is  not  necessary  for  the  Court  to  decide  whether  the 
Respondents'  opinion  of  the  Judge  was  a  correct  one;  the  only 
question  is,  was  it  honestly  entertained  and  honestly  expressed  ?  They 
expressed  the  same  opinion  long  before  the  trials  in  which  they  were 
interested,  and  the  terms  of  the  comments  on  the  Wantabadgery  case 
are  quite  as  strong  as  anything  in  the  present  article.  It  has  been 
said  that  this  article  is  to  be  looked  upon  with  suspicion  because 
the  Respondents  are  defending  one  of  their  own  reporters.  But 
surely  the  Court  will  not,  lay  down  a  rule  that  public 
coinments    are    less    justifiable    if    made    by    a    person    having 
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some  interest  in  the  matter.     But  it  cannot  fairly  be  said  that  the       1880. 
irticle  was  written  merely  to  set  up  the  witness.    The  gist  of  the         IT^iZI 
complaint  is  that  justice  was  not  done  to  one  of  the  parties  to  the    evbiteno 
Buitj  and  the  matter  of  the  witness  is  only  referred  to  incidentally  as     Newb." 
an  illustration.    The  important  matter  in   the  case  was  not  the 
evidence  of  Kerr^  but  that  of  Reilly.    Reilly  admitted  having  made  a 
iaise  statement,  and  was  contradicted  by  fair,  respectable  witnesses, 
and  was  given  up  by  the  counsel  for  the  Plaintiff,  who  said  in  his 
speech  to  the  jury,  ''As  to  Reilly,   I  throw  him  over  altogether ! '' 
Now  what  did  the  Judge  say  with  reference  to  Beilly,  this  witness 
who  had  been  thrown  over  by  his  counsel  f 

"  The  next  witness  called  is  the  witness  Beilly,  and  he  says  most 
positively  that  he  never  said  this  mth  regard  to  this  Plaintiff.  He  is 
the  witness  whom  the  paragraph  represents  as  having  used  it  in  the 
witness-box.  He  says  that  the  Plaintiff,  on  the  contrary,  was  a  friend 
of  his;  that  he  had  known  him  for  some  years;  that  he  was  kind 
to  him ;  that  he  never  said  anything  of  the  sort  in  the  witness-box, 
and  that  all  he  has  said  with  reference  to  Moy  Mow  at  all— 4he  only 
itatement  with  regard  to  him — ^was  the  statement  which  he  made 
somewhere  in  the  precincts  of  the  Court,  but  not  in  the  witness-box. 
That  what  he  said  about  him  in  the  Police  Office  was  not  said  in  the 
way  of  evidence,  but  only  in  the  way  of  talk  outside  the  case 
altogether.  He  says  before  the  case  came  on,  and  at  the  time 
speiddng  in  praise  of  Moy  Mow,  some  Chinamen  came  up  and  told 
lum  that  he  had  better  look  out  for  Moy  Mow,  as  he  intended  to  do 
him  some  harm,  but  he  said  nothing  of  that  in  the  witness-box,  but 
he  did  state  in  the  witness-box  that  someone  had  told  him  his  life 
was  in  danger,  but  not  what  was  attributed  to  him  in  this  paragraph. 
In  answer  to  this  with  regard  to  this  witness,  the  Defendants,  to  get 
rid  of  his  testimony,  have  offered  evidence  to  show  you  that  this 
witness  has  made  contradictory  statements.  It  appears  that  imme- 
diatdy  after  this  paragraph  appeared,  coming  under  the  notice  of  the 
Plaintiff,  he  made  some  application  for  redress  at  the  newspaper 
o£Sce.  Beilly  was  sent  for  by  one  of  the  proprietors,  and  a  conversa- 
tion took  place  with  him,  and  he  was  asked  whether  he  had  admitted 
to  several  of  these  gentlemen — the  sub-editor,  Mr.  Wynne,  and  Mr. 
Maekay— whether  he  had  not  admitted  to  them  that  he  had  said 
this,  saying  that  he  had  said  it  in  the  witness-box.  He  said  he  had 
told  this  person  by  the  name  of  Kerr,  the  writer  of  this  paragraph, 
somewhere  in  the  precincts  of  the  Court,  and  there  is  a  great  conflict 
in  the  testimony  on  this  point.    These  gentlemen  are  called  and  they, 
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1880.       to  a  certain  extent^  contradict  the  account  of  the  statement  given  by 

";    ~r      this  witness  as  to  his  interview  f"  To  a  certain  extent/'  his  Honor  said. 
Re  "The  "■  .  . 

EvENiKo    It  was  sworn  they  absolutely  contradicted  it]  and  give  evidence  to 

News."     ^^^  ^Yist  he  told  them  that  he  had  sworn  there^  and  that  he  was, 

in  point  of  fact,  afraid  of  Moy  Mow  because  he  had  threatened  himi 

so  there  is  no  doubt  a  contradiction  between  these  witnesses,  called 

for  the  defence,  and  the  witness  Reilly.    And  it  may  be,  gentlemen, 

that  you  may  think  that  from  the  manner  in  which  he  has  conducted 

himself  in  denying  what  he  has  said,  that  he  is  a  witness  upon  whom 

you  cannot  rely.     The    whole  question  of  his  credibility  entirely 

depends  upon  you.     On  the  one  hand  it  may  be  said  that  on  this 

occasion  he  was  not  sworn,  and  that  now  he  is  sworn ;  that  these 

witnesses  told  you  that  he  gave  them  the  appearance  at  the  time  that 

he  was  bargaining  to  be  bought  ov^.    If  so,  you  may  think  that 

he  said  what  he  did  say  on  purpose  to  please  them,  and  that  now 

being  under  the  obligation  of  an  oath,  he  is  really  telling  the  truth. 

But,  having  on  the  other  hand  shown  himself  to  be  a  person  of  this 

character,  that  he  is  one  upon  whom  you  cannot  place  any  reliance 

at  all;  by  going  backwards  and  forwards  in  this  way,  that  you 

can  place  no  reliance  upon  his  evidence,  you  will  have  to  take 

his  evidence  into    consideration  with   the    other   evidence  in  the 

case.    It  appears,  according  to  his  statement,   that  he  had  two 

interviews  with  these  gentlemen,  and  on  the  second  occasion  he 

said  to  them,  '  I  told  you  the  other  day  that  I  did  not  say  it  in 

the  witAass  box,  but  I  said  it  in  the  court,'  and  he  also  says  that 

he  was  confronted  with  Mr.  Kerr,  and  that  he  (Kerr)  said  to  him, 

'  You  know  you  said  that,'  and  that  he  then  said,  "  I  know  I  said  it 

to  you  outside  the  court  in  the  court  passage,  and  he  endeavours 

to  get  rid  of  the  evidence  given  against  him  by  explaining  that  they 

had  not  distinguished  between  his  admission  that  he  said  this,  and 

that    he     said    it    in    the    witness    box,    but    that    he   said     it 

somewhere    about    the    precincts     of    the    court,    and  he  caDed 

it    to    their   attention  that  he  had  said  so  on  the  first  occasion. 

It  is  for  you  to  say  whether  the  Defendants  were  anxious  not  to  be 

guilty    of   making    a  mistake    of  this  kind    in  the  injury  of  the 

character  of  a  person in  an 

admission  on  his  part  that    he  had  said  so;   that  his  attention 

was  not  sufficiently  directed  to  the  importance  of  his  saying  it  m  the 

witness-box ;  that  they  did  not  notice  the  distinction,  because  he  said, 

"  I  told  you  on  the  first  occasion,"    So  that  you  can  see  here  the 

IfFitness  epdeavours  to  ci;t  dowp  the  evidence  of  the  witnesses  by 


Nkwb. 
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giTing  the  evidence  of  a  witness  who  shows  that  he  draws  this      1880. 

distinction.    Now  as  to  whether  this  second  interview  did  occnr :  i{~    TZ"" 

it  didy  was  this  said  by  this  witness  Reilly  f     Does  it  or  does  it  not    Evbmino 

go  to  set  him  up  in  your  estimation  f    Yon  may  have  thought  he 

was  a  witness  not  to  be  relied  upon^  yet  there  might  have  been  some 

oonfnsion  on  the  part  of  the  gentlemen  listening  to  him,  and  their 

attention  being  mainly  directed  to  the  admission  on  his  part  that  he 

had  said  it ;  that  they  may  not  have  remembered  that  he  had  drawn 

this  distinction,  and  it  is  for  you  to  say  whether  this,  gentlemen, 

'^That  I  told  you  that  before,'^  does  not  go  to  show  that  he  had 

told  them  that.    Would  he  say  such  a  thing  of  that  sort  to  them  if 

he  had  not  said  it  at  all  ?    They  now  turned  round  and  said,  you  are 

now  saying  that  for  the  first  time.    Of  course  these  gentlemen, 

bemg  under  the  impression  that  he  had  sworn  this,  very  properly 

eommunicated  to  their  attorney  upon  such  an  occasion,  and  gave  him 

instructions  in  the  case,  and  some  memorandum  is  handed  to  Mr* 

Hackay  of  what  took  place  between  Mr.  Mackay  and  the  solicitor, 

and  he  (Beilly)  again  tells  Mr.  Brown,  he  says,  he  did  not  say  it  in 

the  witness-box,  but  he  told  it  to  Mr.  Kerr  in  Court  that  he  was  told 

the  Plaintiff  would  kill  him.     He  said  he  did  tell  him,  but  '^  it  is  not 

trae,''  so,  according  to  that  he  there  admits  that  what  Mr.  Mackay 

says  as  to  his  admission  about  being  afraid  of  Moy  Mow  and  so  on, 

is  not  true.     ''What  I  tell  you  now  is  the  truth'' — ^that  he  did  say  in 

the  box  that  his  life  was  in  danger,  but  that  he  did  not  mention  the 

PhuntifTs  name,  so  that  he  represents  himself  anxious  to  get  away 

oat  of  the  case.    It  may  be  that  having  made  these  contradictory 

statements  he  was  anxious  to  get  away,  but  we  can  never  arrive 

at  that.    In  considering  his  evidence,  it  will  be  necessary  to  take  the 

the  whole  of  the  statements  of  these  several  people.    Of  course, 

gentlemen,  his  evidence  in  one  respect  is  of  importance,  because  he  is 

the  person  who  is  supposed  to  have  stated  this,  and  he  ought  best  to 

know  whether  he  said  it  or  not.    He  swears  that  he  did  not  say  it. 

The  oth^r  evidence  is  relied  upon  as  showing  he  made  a  contradictory 

statement,  and,  taking  the  whole  of  them,  it  is  for  you  to  say  whether 

you  can  or  cannot,  and  to  what  extent  rely  upon  his  evidence.    But, 

gentlemen,  of  course  you  will  remember  that  the  termination  of  the 

issue  you  have  to  try  does  not  depend  entirely  upon  your  belief  or 

disbelief  of  this  witness.    The  issue  is  not  whether  this  person  has  said 

this  to  Mr.  Mackay  or  not — a  mere  contest  between  them.    The  only 

matter  on  which  you  will  have  to  arrive  at  any  conclusion  is  as  to  whether 

you  can  rely  upon  this  particular  witness  at  aU ;  but  if  you  rely  upon 
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1880.       his  evidence — ^if  you  think,  taking  the  other  evidence  in  the  case^ 

««Tmi~  ^®  ^  corroborated :  but  if  yon  come  to  the  conclusion  that  he  has 

EvBNiNQ     behaved  himself  in  such  a  manner  that  you  cannot  rely  upon  him — 

•"■^^       then,  gentlemen,  you  will  have  to  consider  the  rest  of  the  evidence  in 

the  case,  because  it  does  not  depend  upon  his  evidence  alone :  and  if 

the  PlaintifiF  has  an  honest  case,  and  if  it  is  a  genuine  case,  it  ia  hard 

for  the  Plaintiff  that  his  interests  should  be  damaged  and  his  rights 

destroyed  because  a  witness  of  this  character  happens  to  be  a  witness 

in  a  case  which  he  (the  Plaintiff)  is  in  no  way  concerned/' 

When  Reilly,  whose  evidence  was  abandoned  by  the  Plaintiff's 
counsel,  is  set  up  as  a  witness  in  this  way,  a  respectable  witness  like 
Kerr  has  all  sorts  of  insinuations  made  against  him  for  which  there  is 
no  foundation.  How  can  the  Ciourt  say  that  Mr.  Waters,  who  was 
present  in  Court  aU  the  time,  was  not  justified  in  commenting  upon  this 
summing  up?  Can  the  Court  even  say  that  under  the  circumstances 
his  language  was  too  strong  ?  This  is  an  attempt  to  turn  what  is  a 
libel  into  a  contempt  and  the  Court  has  to  judge  whether  the  words 
are  libellous.  That  is  not  within  the  province  of  the  Court.  If  this 
case  were  before  a  jury,  the  Judge  would  not  be  entitled  to  decide 
whether  the  article  was  a  libel,  but  would  have  to  leave  that  question 
to  the  jury.  How  then  can  the  Court,  sitting  mthout  a  jury,  decide 
it  7  There  is  no  doubt  that  the  Respondents  could  be  indicted  for 
libel,  but  in  that  case  their  guilt  would  be  a  question  for  a  jury  and 
they  would  be  entitled  to  justify.  The  Bespondents  are  quite  ready 
to  take  their  trial  according  to  the  laws  of  the  land.  No  doubt  the 
Court  has  this  jurisdiction,  but,  according  to  EoU,  it  should  never 
be  exercised  uidess  there  is  a  manifest  necessity  for  it.  Here  there 
is  no  necessity,  as  criminal  proceedings  can  be  taken  against  the 
Respondents  in  the  ordinary  way.  The  remarks  of  BuU  arguendo 
in  In  re  The  Youghal  Election  PeUUcnir^Ba/rry'a  Oaee  (6)  are  very 
much  in  point  (7). 

Sib  Jambs  Martin,  C  J.  As  this  is  a  matter  of  great  importance 
the  Court  will  take  until  Tuesday  nesct  to  consider  their  decision. 

SeptenJber  24.     ^^^  Jambb  Ma&tin,  C  J.      On  the   21st  of  last  month  there 

appeared  in  a  newspaper  called  the  Evening  News  the  following 

remarks  respecting  a  member  of  this  court.      [His  Honor  read 
the  article    at  length.]      Our   attention   having   been   called   to 

(7)  The  sigamentB  are  given  in  this     port  will  be  found  in  the  Sydney 
report  in  snbetanoe  only,  and  according     newspapen. 
to  their  legpd  effiwt     A  verbatim  re-         (6)  3  Lr.  L,  R«,  587. 
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dus  pablicatioDj  tbis  Courts  on  the  M<mday  following^  of  its  own       1880. 
motion^  ordered  the  Prothonotary  to  take  the  neoessaiy  steps  to  faring         ~ 
the  publishers  before  it  on  that  day  week  to  show  caase  why  they    Evkkotg 
should  not  be  attached  for  contempt,  and  why  snch  farther  order     Nkwb.** 
should  not  be  made  as  to  the   Court  should  seem   fit  for  this 
publication.     On  an  affidavit  being  filed,  showing  the  proprietors  and 
publishers  to  be  Alfred  Bennett,  Frank  Bennett,  and  Eliza  Bennett, 
the  role  so  directed  was  issued  and  served,  and  in  obedience  thereto 
Alfred  Bennett  and  Frank  Bennett,  on  Monday,  August  80,  appeared 
pereonaUy  in  Court,  the  personal  attendance  of  Eliza  Bennett  having 
previously  been  dispensed  with  by  the  Chief  Justice  on  application 
made  to  him  for  that  purpose.     On  the  matter  being  called  on  at  the 
opening  of  the  Court,  the  learned  counsel  who  appeared  for  the 
Messrs.  Bennett,  after  some  discussion,  expressed  a  wish  to  file 
sffidavits  in  addition  to  the  affidavits  which  they  then  read,  and  asked 
for  a  postponement  tiU  the  following  day,*  to  enable  them  to  consider 
what  course  it  would  be  advisable  for  them  to  adopt.    This  applica- 
tion was  granted,  and  on  the  next  day  several  affidavits  were  filed  in 
reference  to  the  summing  up  of  his  Honor  3f r.  Justice  Windeyer,  on 
which  the  article  in  the  Evening  News  was  a  comment,  the  object  of 
which  was  to  show  that  such  comment  was  justifiable.    After  the 
affidavits  had  been  read,  it  was  contended  (I),  That  the  course  taken 
by  the  Court  in  bringing  the  publishers  of  its  own  motion  summarily 
before    it,    though    lawftd,    was    unprecedented,    and  dangerously 
inexpedient ;  (2)   That  by  such  course  the  liberty  of  the  Press  was 
invaded ;  (8),  That  for  libels  upon  judges,  even  when  engaged  on  the 
administration  of  justice,  a  prosecution  before  a  jury  was  the  proper 
and  constitutional  remedy ;  (4),  That  in  point  of  fact  Mr.  Justice 
Windeyer's  summing  up  was  inaccurate  and  partial,  although  not 
corrupt;  and  (6),  That,  although  three  actions  for  libel  had  been 
recently  tried  before  Mr.  Justice  Windeyer,  in  which  the  said  Bennetts 
were  Defendants,  and  in  which  verdicts  had  passed  against  them  for 
the  respective  sums  of  dSlO,  £126,  and  £500,  none  of  those  verdicts 
were  in  the  mind  of  the  writer  of  the  articles  complained  of  when  he 
spoke  of  this  other  instance  of  Mr.  Justice  Windeyer's  ''  utter  want 
of  judicial  impartiality .''     We  have  taken  time  to  consider    what 
ought  to  be  done  in  this  case,  and  our  decision  therefore,  is  the  result 
of  a  very  full  and  careful  deliberation.     It  is  true  that  proceedings 
like  the  present,  where  the  court  acts  summarily  in  the  matter  of  a 
contempt  of  its  own  mere  motion,  and  without  any  prosecutor,  are 
very  rare,  but  that  they  are  illegal  no  lawyer  will  venture  to  assert. 
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1880.       In  the  year  1766   the  power  of  the    superior   courts  to  punish 
■~    ^]  summarily  for  contempts  was  very  fully  and  ably  discussed  by  Chief 

ErsiriNa     Justice    Wilmot    in    the    King    v.    Ahnon    (8),    which    was    an 
Niws.**     application  by  the  Attorney-General  for  an  attachment  against  the 
publisher  of  a  pamphlet  charging  Lord  Mansfield  with  having  in 
a  certain  case  acted  *' officiously,  arbitrarily,  and  illegally/'     After 
argument,  the  matter,  for  some  reason  or  other,  which  was  never 
publicly  explained,  was  suffered  to  drop ;  and  so  no  judgment  was 
ever  even  delivered.     Chief  Justice  Wilmot,  however,  had  prepared 
his  judgment,  and  it  was  subsequently  printed  as  an  ''  opinion/' 
''The  power,''  says  his  Lordship,  ''which  the  courts  in  Westminster 
Hall  have  of  vindicating  their  own  authority  is  coeval  with  their 
first    foundation    and    institution;    it    is    a  necessary  incident    to 
every    court    of    justice,   whether    of  record    or    not,    to    fine 
and  imprison  for  a  contempt    to   the  Court    acted    in   the  fisoe 
of  it  (1  Vent.  1) ;  and  the  issuing  of  attachments  by  the  Supreme 
Courts  of  Justice  at  Westminster  Hall  for  contempts  out  of  Court 
stands  upon  the  same  immemorial  usage  as  supports  the  whole  fabric 
of  the  common  law;  it  is  as  much  the  le»  terroe  and  within  the 
exception  of  Magna  Charta  as  the  issuing  of  any  other  legal  process 
whatsoever.     I  have  examined  very  carefully  to  see  if  I  could  find 
out  any  vestiges  or  traces  of  its  introduction,  but  can  find  none.     It 
is  as  ancient  as  any  other  part  of  the  common  law ;  there  is  no 
priority  or  posteriority  to  be  discovered  about  it,  and  therefore  it 
cannot  be  said  to  invade  the  common  law,  but  to  act  in  alliance  and 
friendly  conjunction  with  every  other  provision  which  the  wisdom  of 
our  ancestors  has  established  for  the  general  good  of  society."     After 
giving  several  cogent  reasons  why  the  Supreme  Courts  should  have 
the  power  of  summary  punishments  for  contempts  of  all  kinds  in  or 
out  of  Court,  his  Lordship  referred  to  the  many  cases  in  whidi 
attachments  had  issued  for  contumelious  words  spoken  of  a  rale  of 
Court,  and  then  went  on  to  say  that—"  It  would  be  a  very  strange 
thing  that  Judges  acting  in  the  King's  Supreme  Court  of  Justice  in 
Westminster  Hall  should  not  be  under  the  same  protection  as  a 
bailiff's  follower  executing  the  process  which  these  Judges  issue." 
Further  on  he  puts  the  case  of  each  of  the  four  Judges,  proceeding  in 
different  suits,  being  charged  with  corruption,  and  proceeds  to  show 
the  inconvenience  of  not  holding  such  separate  attacks  to  be  attacks 
upon  the  Court.      "  See  the  consequence,"  he  continues,  '^  if  a 
bailiff's  follower,  at  the  time  of  executing   a  process,  to  arrest  a 

(8)  Wilmot's  Notes,  243. 
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maiij  shall  be  called  a  rogue  and  abused^  the  Court  is  to  grant       1880. 
an  attachment ;  but  if  the  four  persons  whom  the  King  appointed  to         ^ 
execute  one  of  the  noblest  branches  of  his  regal  function^  which^  the    Evksjsq 
OBEge  says^  may  be  done  out  of  court  as  well  as  in  it^  are  represented     Nxws." 
to  the  people  as  acting  in  their  judicial  capacities  out  of  courts 
corruptly^  illegally,  or  oppressively,  they  are  not  to  be  under  the  same 
protection  as  a  bailiff's  follower ;  but  the  Chief  Justice  and  Judges  qf 
this  Court  must  wait  at  the  door  of  the  Grand  Jury  Chamber  with 
their  indictments  in  their  hands,  and  afterwards  attend  the  trial,  which 
mast  still  be  before  one  of  themselves,  in  order  to  get  at  that  justice 
which  the  meanest  person   in   the   kingdom,  acting  under  their 
authority,  has  a  right  to  in  the  first  instance  by  attachment.^'    In 
this  case,  as  already  mentioned,  the  court  was  set  in  motion  by  the 
Attorney-General ;  but  that  the  courts  have  the  power  to  deal  with 
contempts,  as  we  are  now  doing,  of  our  own  motion,  is  beyond  all 
question.     Of  the   exercise   of  this   power,   Lechrnere   Oha/rlton's 
case  (9),  is  a  well-known  example.     Mr.  Charlton  was  a  barrister 
and  member  of  Parliament,   and   some  matter   in  which  he  was 
interested    being    before    the    Court    of   Chancery,    he    wrote   a 
threatening  letter  to  the  Master,  the  tendency  of  which  was  to  induce 
that  officer  to  alter  the  opinion  he  was  supposed  to  have  formed  upon 
the  case.      The  Master  brought  this  letter  under  the  notice  of 
Lord-Chancellor  Ck>ttenha/m,  who  in  open   court,  stated  what  had 
occurred,  as  a  thing  to  which  he  had  seen  no  parallel  in  the  course  of 
above  thirty  years'  experience.    After  stating  that  a  case  of  this  nature 
had  never  occurred  within  his  knowledge,  he  said  that  he  proposed  to 
send  a  copy  of  the  letter  to  each  party  to  the  suit.    Two  days 
aftenvarda  Mr.   Charlton  wrote  a  long  letter  to  the  Chancellor, 
avowing  himself  to  be  the  author  of  the  previous  letter,  and  justifying 
the  statements  contained   in   it.     This  letter   to   the  Chancellor 
conduded  thus : — "  Towards   Master   Brougham   I   freely   declare 
that  I  harbour  no  sort  of  ill-will ;  it  is  of  his  judicial  conduct  alone 
that  I  complained,  and  which  I  hoped  would  have  been  corrected. 
If  I  had  been  in  any  way  misinformed  respecting  the  accuracy 
of  his  notes,  or  if  in  my  zeal  for  the  object  I  had  at  heart  I  done  any- 
thing unbecoming  a  man  of  honour,  or  lowered  in  the  slightest 
degree  the  high  functions  of  the  judicial  character  which  it  has  been 
tiie  object  of  my  life  to  venerate  and  uphold,  I  should  have  been 
willing  to  make  any  atonement  that  a  gentleman  can ;  but  if,  on  the 
oontraryj  I  have  by  my  conduct  attempted  to  preserve  the  dignity 

(9)  2  M.  &  Or.  316. 
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1880.       and  sanctity  of  the  office  by  rensting^  as  became  me,  the  abuse 
p^  ..-,         f  power,  I  glory  in  what  I  have  done,  and  will  willingly  brave 
EysMiivo     your  lordship's  authority,  before  I  will  retract  or  apologise  for  a 
syllable  that  I  have  written.^'     Six  days  after  this  letter  the  Lord 
Chancellor  announced  in  court  that  the  parties  to  the  suit  had 
declined  to  take  any  proceedings  against  Mr.  Charlton,  and  that  as 
the  signatures  to  the  two  letters  had  been  verified  by  affidavit,  the 
course  he  intended  to  pursue  was  in  conformity  with  that  taken  by 
Lord  Hardidcke,  to  which  he    had  already    referred,    and    also 
with  another  case   in   the  court  of  Exchequer.      He  then   made 
an  order,  requiring  Mr.  Charlton  to  show  cause  why  he  should  not  be 
committed  to  the  Fleet  for  contempt  of  court,  and  he  further  directed 
him  personally  to  attend  the  court.     Mr.  Charlton  did  not  appear  in 
obedience  to  the  rule,  and  the  Lord  Chancellor  made  an  order  for  his 
committal,  as  of  course ;  but  at  the  same  time  he  said  that  he  con- 
sidered the  case  so  important  that  he  would  state  all  the  circumstances 
and  also  the  grounds  on    which    he    proceeded.      His    Lordship 
then  stated  the  facts,   and  characterised  the  letters  as  ''a  most 
gross    and    aggravated    contempt    of     court."         ''The    power 
of   committal,''  he    went    on    to    say,    ^'is    given    to   courts    of 
justice  for  the   purpose  of  securing  the  better  and  more  secure 
administration  of  justice,''  and  he  cited  a  number  of  cases  in  support 
of  the  view  which  he  took.     Mr.  Charlton,  who  had  contrived  to 
keep  out  of  the  way  for  some  two  or  three  months,  was  at  length 
taken  and  sent  to  the  Fleet  prison,  and  he  being  a  member  of 
Parliament,  the  Lord  Chancellor  wrote  to  the  Speaker  informing  him 
of  the  imprisonment  and  the  cause  of  it.     A  committee,  which  was 
appointed  to  inquire  into  the  matter,  reported  their  opinion,  that  Mr. 
Charlton's  claim  to  be  discharged  from  imprisonment  by  reason  of 
privilege  of  Parliament,  ought  not  to  be  entertained.    This  case  is 
one  of  the  highest  authority,  by  reason  of  the  great  eminence  of  the 
Judge,  and  the  deliberate  manner  in  which  every  step  was  taken. 
The  fact,  also,  of  the  person  imprisoned  being  a  barrister  and  a 
member  of  Parliament,  and  a  committee  of  the  House  of  Commons 
having  sat  to  inquire  into  the  arrest,  proves  that  the  course  taken  was 
one  to  which  no  exception  could  be  taken.    The  power,  therefore,  of 
the  Court  to  initiate  of  its  own  motion  a  proceeding  to  punish  for 
contempt  is  too  well  established  to  be  called  in  question.   A  summary 
jurisdiction  of  this  kind  exercised  by  Lord  Hardwieke  and  Lord 
Oottenham,  and  allowed  by  the  House  of  Commons,  without  question, 
to  be  exercised  against  one  of  its  members,  cannot  be  regarded 
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as  in  any  way  open  to  doubt  or  examination.     Lechmere  Charlton^       1880. 

however^  it  may  be  aaid^  was  adjudged  guilty  of  contempt^  because         ««rrHM 

he  wrote  in  offensiye  terms  to  the  Master  and  the  Lord  Chancellor    Evknino 

about  a  case  then  pending^  and  with  a  view  imputing  to  influence  the     ^'^s-" 

ultimate  decision.    It  is  difficult  to  see  how  a  proceeding  of  that 

character  can  be  more  a  contempt  than  comments  of  a  like  kind 

made  respecting  a  decision  after  it  has  been  pronounced.    That  no 

SQch  distinction  exists  appears  from  the  following  cases^  which  came 

onder  the  cognizance  of  the  Privy  Council.    The  first  is^  In  re 

Wallace    (10).      In    that    case    the  appellant^    an    attorney   and 

barrister  of  the  Supreme  Court  of  Nova  Scotia,  on  January  26, 

1866,  wrote  a  letter  to  the  Chief  Justice,  in  which  he  complained  of 

certain  tieatment  by  the  Court,  and  said,  amongst  other  things,  ''  I 

may  be  wrong,  but  I  canH  help  thinking  that  I  am  not  fairly  dealt 

with  by  the  Court  or  Judges,  and  that  the  well-beaten  track  is  often 

departed  from  for  some  byway  to  defeat  me.''    In  the  affidavit,  which 

he  afterwards  made,  he  said  that  in  writing  this  letter  he  had  no 

intention  to  impugn  the  conduct  of  any  of  the  Judges,  or  to  offend 

or  insult  them.    On  July  18, 1866,  a  rule  was,  without  any  motion 

by  counsel,  drawn  up,  on  reading  the  letter,  adjudging  it  a  contempt 

of  Court,  and  calling  on  the  appellant  to  show  cause  why  he  shoi:dd 

not  be  suspended  from  practice  until  he  should  make  an  apology  in 

writing,  to  be  read  in  open  Court,  for  his  contempt.    This  rule  was 

made  absolute.    The  Court  delivered  a  very  full  judgment ;  and  with 

reference  to  the  objection  taken  by  Mr.  Wallace,  that  no  motion  had 

been  made  against  him  by  any  member  of  the  Bar,  it  said,  '^  This 

was  not  a  contempt  for  the  non-payment  of  money  or  for  disobeying 

some  order  of  the  Court  in  the  progress  of  a  suit,  but  a  contempt 

levelled  at  the  Court  itself,  and  which  the  Court  has  the  authority 

and  the  right  to  adjudicate  upon  of  its  own  motion.''    Mr.  WaUaoe 

obtained  leave  to  appeal  to  the  Privy  Council.    The  order  made  for 

his  suspension  from  practice  was,  on  this  appeal,  set  aside  on  the 

ground  that  that  was  not  the  proper  mode  of  punishing  a  contempt. 

In  giving  judgment.  Lord  Westbury  said  that  the  appellant's  letter 

was  '^a  contempt  of  Court  which  it  was  hardly  possible  for  the  Court 

to  omit  taking  cognizance  of."     ''To  offences  of  that  kind,"  his 

Lordship  added,  ''there  has  been  attached  by  law,  and  by  long 

practice,  a  definite  kind  of  punishment,  vis.,  fine  and  imprisonment." 

No  remark  was  made  by  their  Lordships  upon  the  fact  that  the 

Court  below  had  acted    erroneously  in    any   way  except  in  the 

(10)  K  E.  1  P.  a,  283. 


236  CA8BS    AT    LAW.  [K.  8.  W.  IBL 

1880.       puniBhmentj  which  was  not  the  appropriate  one  for  mere  contempt  of 
Court.     The  case,  In  re  M^D&nfivott    (11),    was  an  appeal   from 
BvxNiNo     ^^^  Supreme  Court  of  British  Guiana.     On  the  2nd  April,  1866, 
Nkws."     qj^  the  motion  of  Edward  Charles  Boss,  Esq.,  barrister-at-law^  an 
order  was  made  calling  on  Laurence  M^ermott,  the  publisher  of  the 
Colonist  newspaper,  to  show  cause  why  he  should  not  be  attached^ 
imprisoned,  or  otherwise  dealt  with  for  publishing  in  such  newspaper 
divers  scandalous  and  libellous  articles  reflecting  on  the  administration 
of  justice,  and  particularly  on  Mr.  Justice  Crosby,  who,  it  appears, 
was  an  acting-judge  only.    The  appellant  published  a  second  article 
in  his  newspaper,  reflecting  on  Mr.  Boss,  the  informant,  and  upon 
the  proceedings,  whereupon  the  Court,  of  its  own  motion,  made 
another  order,  calling  on  him  to  show  cause  why  he  should  not  be 
attached,  imprisoned,  or  otherwise  dealt  with  for  this  contempt  also. 
After  hearing  argument,  the  appellant  was  ordered,  for  his  contempt, 
to  be  imprisoned  for  the  term  of    six    calendar   months,   which 
imprisonment  he  underwent.      He  petitioned   the  Privy  Council 
for  leave  to  appeal,  which  leave  was  granted.      On  December   1» 
1868,  the  appeal  came  on  before  the  Privy  Council  for  argument 
(12),  and  such  appeal  was  dismissed,  because  the  Supreme  Gonrt 
of  Guiana  had    power  to  commit   for  this  particular   contempt  ; 
and  ^'not  a  single  case,^'  their  Lordships  go  to  say,  ''is  to  be  found 
where  there  has  been  a  committal  by  one  of  the  colonial  courts  for 
contempt  where  it  appeared  clearly,  upon  the  face  of  the  order^ 
that  the  party  had  committed  a  contempt — ^that  he  had  been  duly 
summoned,  and  that  the  punishment  awarded  for  the  contempt  was 
an  appropriate  one,  in  which  this  committee  has  ever  entertained  an 
appeal  against  an  order  of   this    description.'^      So   far    as    the 
Court  is  concerned,  the  authority  of  the  Privy  Council  is  decisiTe, 
but  we  may,  in  passing,  advert  to  the  late  case  of  the  Ytmyhal 
Election  Petition   (13),   decided    in  1869.      There  certainly  in   a 
high-handed  way  it  was    sought  to  punish    summarily,    without 
proper  evidence,  an   attorney  of  the  Court  for  observations   made 
at  an  election  meeting  respecting  one  or  more  of  the  Judges.      A 
newspaper  report  was  taken  as  the  basis  of  the  proceedings  against 
the  attorney  in  question,  and  it  was  ordered— first,  that  he  attend 
Court  to  answer  respecting  his  reported  observations ;  and,  secondly 
(he  having  taken  exceptions  to  the  report  of  his  speech),  that  he  state 
on  affidavit  the  portions  of  the  report  to  which  he  took  exception. 
The  Court  held  that  this  was  an  order  that  could  not  be  maintained  ; 

(11)  L.  B.  1  P.  C.»  260.  (13)  3  Ir.  L.  K.,  537. 

(12)  L.  B.  2  P.  C  34L 
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but  it  emphatically  recognised  the  power  it  had  of  its  own  motion  to  1880. 
paniah  for  contempt  by  saying : — "  We  are  of  opinion  that  if  a  "I  ~ 
contempt  of  Court  has  been  committed  by  any  one,  whether  in  the  Evening 
presence  of  the  Court  or  not,  the  Court  has  jurisdiction  to  originate  ^^b^^' 
proceedings  to  punish  such  contempt/'  On  authority,  therefore,  it 
is  abundantly  clear  that  this  Court  has  the  power  to  take  the  course 
which  it  has  taken  in  the  present  instance  to  call  upon  the  publishers 
(on  due  proof  that  they  were  the  publishers)  to  show  cause  why  they 
should  not  be  committed  for  contempt  for  the  publication  of  the 
article  which  has  given  rise  to  these  proceedings.  On  principle  it 
appears  to  us  to  be  equally  clear  that  the  existence  of  such  a  power  is 
necessary  for  every  superior  Court.  What  are  such  Courts  but  the 
embodied  force  of  the  community,  whose  rights  they  are  appointed  to 
protect  ?  They  are  not  associations  of  a  few  individuals,  claiming  on 
their  own  personal  account  special  privileges  and  peculiar  dignity  by 
reason  of  their  position.  A  Supreme  Court  like  this,  whatever  may 
be  thought  of  the  separate  members  composing  it,  is  the  appointed 
and  recognised  tribunal  for  the  maintenance  of  the  collective  authority 
of  the  entire  community.  The  enforcement  of  all  those  rules  which 
immemorial  usage  has  sanctioned  for  the  preservation  of  peace  and 
order,  and  for  the  definition  of  rights  between  man  and  man,  is 
entrusted  to  its  keeping.  Every  new  law  made  by  the  Legislature 
comes  under  its  care,  and  relies  upon  it  for  its  application.  Without 
armed  guards,  or  any  ostentatious  display— with  nothing  but  its 
common  law  attendant,  the  sheriff,  and  its  humble  officials  the  court- 
keepers  and  tipstaffs,  it  derives  its  force  from  the  knowledge  that  it 
has  the  whole  power  of  the  community  at  its  back.  This  is  a  power 
unseen,  but  efficacious  and  irresistible,  and  on  its  maintenance 
depends  the  security  of  the  public.  A  tribunal  existing  for  these 
purposes,  and  clothed  with  this  authority,  must  of  necessity  have  the 
means  of  promptly  suppressing  all  attempts  to  interfere  with  the  foil 
and  free  exercise  of  its  functions.  In  its  collective  and  representative 
capacity  it  is  essential  that  the  general  respect  for  it  should  be  rigidly 
upheld,  not  on  account  of  the  persons  who  from  time  to  time  may 
happen  to  compose  it,  but  in  consideration  of  the  great  objects 
for  which  it  has  been,  called  into  existence.  Want  of  necessary 
knowledge,  infirmity  of  temper,  petulance,  prejudice,  or  passion  may 
sometimes  weaken  the  respect  for  an  individual  Judge.  We  are  all 
human,  and  to  the  best  of  us  exceptions  may  sometimes  be  justly 
taken;  but  the  interests  of  society  require  that  the  appointed 
guardians  of  those  interests  should  in  their  collective  and  corporate 
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1880.  capacity  be  respected,  and  that  they  themselves  should  h«vt  the 
~  '  power  of  enforcing  that  respect.  It  has  of  Ute  been  lightly,  and 
EvKNiNG  without  consideration,  assumed  that  the  power  of  deciding  what  is  or 
News/*  jg  qq^  |^  contempt  should  be  taken  from  the  Courts  and  transferred  to 
the  jury-box.  A  very  little  reflection  will  show  how  inconvenient 
this  would  be.  We  need  say  nothing  about  those  contempts 
committed  in  the  face  of  the  Court,  the  immediate  suppression  of 
which  is  obviously  necessary.  But  what  could  be  more  subversive  of 
respect  for  supreme  tribunals  like  this  than  to  have  every  case  of 
contempt,  other  than  those  committed  in  its  face,  determined  by  a 
jury— with  all  the  lucertainty  and  delay  necessarily  attendant  on 
such  a  mode  of  procedure  ?  Ordinarily  but  little  temptation  exists 
to  induce  public  writers,  for  example,  to  endtevour  to  bring  the 
Supreme  Courts  or  their  members  into  discredit.  As  a  general  role, 
respect  is  accorded  to  them  as  a  thing  of  course.  When  it  is 
otherwise,  something  exceptional  has  occurred,  respecting  which 
opinion  may  be  vehemently  divided.  In  such  a  state  of  the  public 
mind  an  appeal  to  a  jury  to  decide  whether  any  particular  comments 
amounted  to  a  contempt  of  the  Court  would  be  a  proceeding  probably 
inefficacious,  and  certainly  unseemly.  If  the  power  to  punish  for 
these  outside  contempts  is  taken  away  from  the  Courts,  it  can  hardly 
be  contended  that  the  Judges  are  to  bring  civil  actions  for  libels 
published  on  them  individually.  A  criminal  prosecution,  then,  is 
the  only  mode  in  which  the  aid  of  a  jury  ceuld  be  invoked.  This  in 
this  colony  would  involve  in  the  first  instance  the  filing  of  an 
information  by  the  Attorney-General,  which  he  might  sanction  or 
refuse  at  his  pleasure.  Supposing  the  inibrmation  filed,  the  trial 
must  be  either  before  a  Judge  of  this  Court  or  a  chairman  of  Quarter 
Sessions.  If  before  the  latter,  then  we  should  have  the  conduct  of 
this  Court,  or  of  some  one  of  its  Judges,  canvassed  in  the  first 
instance  by  the  District  Court  Judge  in  his  charge  to  the  jury,  and 
then  by  the  jury,  who,  in  this  inferior  Court  would  have  the  power 
of  deciding  in  efiect  upon  the  conduct  of  this  Court,  for  that  would 
necessarily  be  involved  in  every  charge  of  contempt  by  comment 
upon  this  Court's  proceedings.  If,  on  the  other  hand,  the  right  to 
try  those  prosecutions  for  contempt  were  confined  to  this  Court  itself, 
then  we  should  have  the  Judge  giving  his  opinion  to  the  jury  one 
way,  with  the  jury  always  invited,  and  sometimes  successAilly,  to 
take  a  view  at  variance  with  the  summing  up.  A  contest  more 
unseemly,  more  subversive  of  all  respect  for  this  tribunal,  could  not 
be  imagined.    The  more  this  question  is  exaipin^d,  the  more  plainly 
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will  appear  the  wisdom  of  the  old  common  law^  which^  for  the       1880. 

general  good,  has  clothed  the  Supreme  Courts  with  the  exclusive"!    JTIT" 

power  of  guarding  their  own  dignity  and  punishing  all  contempts    Bvbnino 

whether  committed  in  their  presence  or  otherwise.    The  existence  of     News." 

this  power  has  hitherto  kept  up  that  general  and  habitual  respect  for 

the  Courts  which  has  made  its  application  so  rarely  necessary.    Take 

away  this  power,  and  no  man  can  say  how  long  this  wholesome 

respect  will  survive  the  deprivation.     Neither  this  nor  any  superior 

Court  in  the  British  dominions  has  ever,  in   modem  times,  tyr- 

annously  used  its  power  of  punishing  for  contempt,  and  no  person 

can  recognise  more  freely  than  we  do  the  propriety  of  using  this 

power  only  when  a  dear  case  of  necessity  has  arisen.    Has  such  a 

case  of  necessity  arisen  now  ?    V7e  are  all  of  opinion  that  it  has. 

The  right  of  the  public  to  canvass  fairly  and  honestly  what  takes 

plaoe  here  cannot  be  disputed.    Our  practice  of  sitting  here  with 

open  doors  and  transacting  our  judicial  functions,  as  we  do,  always 

in  the  broad  light  of  day,  would  be  shorn  of  some  of  its  value  if 

public  opinion  respecting  our  proceedings  were  at  all  times  to  be 

rigidly  suppressed.    Vfe  claim  no  immunity  from  fair,  even  thoagh 

it  may  be  mistaken  criticism.    But  there  is  a  limit  beyond  which 

criticism  ceases  to  be  fair,  and  mistakes  become  pernicious;  and 

there  are  modes  of  comment  which  show  a  desire  to  vilify  rather 

than  an  attempt  to  correct.     The  publishers  of  the  Everdng  News, 

as  we  learn  from  an  affidavit  before  us,  and  as  we  know  also  from 

our  own  records,  have  been  three  times  Defendants  in  actions  for 

libel  tried  before  Mr.  Justice  Windeyer,  and  in  each  of  these  cases 

the  verdict  passed  against  them.    In  an  action  for  libel  brought 

against  the  publishers  of  another  newspaper  the  trial  also  took  place 

before  Mr.  Justice  Windeyer,  and  it  is  on  his  summing  up  in  that 

case  that  the  comments  now  under  consideration  were  made.    We 

repeat,  a  fair  criticism  of  that  or  any  other  summing  up  could  not 

properly  be  the  subject  of  punishment  or  complaint,  but  the  commencing 

statement,  that  ''his  Honor  the  temporary  Judge  has  had  another 

opportunity  of  showing  his  utter  want  of  judicial  impartiality,  and 

from  the  bench  he  has  delivered  once  more  a  bitter  and  one-sided 

advocate's  speech,'^  and  the  closing  statement,  that,  "  with  such  a 

system  of  judicial  advocacy,  it  is  only  when  the  jury  are  exceptionally 

intelligent,  as  was  the  case  yesterday,  that  anything  approaching  justice 

can  be  expected  to  result  from  a  trial  before  Mr.  Windeyer,'^  clearly 

pasB  beyond  all  allowable  limits.    The  right  to  comment  on  the  public 

sayings  and  doings  of  public  men  to  a  larger  extent  than  is  per- 
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1880.  misaible  in  the  case  of  private  individualB  is  now  always  admitted* 
p  "  Tw  ^^  ^  ^^  ^^  sense  a  question  of  privilege.  Newspaper  writers,  as  snch, 
Evening  h&ve  no  privilege  whatever.  It  has  sometimes  been  claimed  for 
News."  them  that  they  ought  to  be  free  to  publish  whatever  they  like,  so 
long  as  they  do  so  bona  fde,  and  in  the  full  belief  that  their 
statements  are  true.  It  would  be  a  most  deplorable  thing  for  the 
community  if  such  were  the  law.  But  the  law  is  not,  nor  is  it  ever 
likely  to  be,  so  dangerously  absurd,  because  in  that  case  it  is  obvious 
that  we  should  all  be  under  the  tyranny  of  every  possessor  of  a  press 
and  types.  In  these  days  the  freedom  of  the  Press  is  too  well 
established  in  English  speaking  communities,  at  all  events,  to  be  in 
any  danger  of  suppression.  But  occasions,  unfortunately,  often  arise 
to  put  a  check  upon  its  license.  It  has  become  a  fashion  to  speak 
of  the  duties  of  the  Press  when  claim  is  made  for  recognition  of  what 
are  often  erroneously  called  its  privileges.  So  far  as  the  public  are 
concerned,  the  writers  in,  or  the  publishers  or  proprietors  of,  a 
newspaper,  have  no  duties  whatever  imposed  upon  them.  They 
receive  no  appointment  from  the  public,  and  they  acknowledge  no 
subordination  to  authority.  The  publication  of  a  newspaper  is  a 
commercial  speculation,  just  as  much  as  the  buying  and  selling  of 
wool  or  tallow.  The  public  are  anxious  to  know  certain  facts  that 
are  daily  and  hourly  occurring,  and  certain  persons  find  it  profitable 
to  employ  reporters  and  printers  to  satisfy  this  want.  No  question 
of  duty  whatever  is  involved.  The  journalist  publishes  what  he 
thinks  will  be  profitable  to  him,  and  the  public  pay  him  for 
his  trouble.  But  he  has  no  privilege.  .  If,  instead  of  making 
his  comments  on  passing  events  orally,  in  private  or  public 
rooms — in  houses,  or  at  the  comers  of  the  street — any  person 
may  think  fit  to  put  these  comments  into  print,  he  mast, 
like  everyone  else,  take  care  that  he  imputes  no  improper  motive, 
such  as  will  bring  the  person  commented  on  into  hatred,  ridicule, 
or  contempt.  That  is  the  general  rule  applicable  to  every 
member  of  the  community,  journalists  as  well  as  others,  all  in  the 
same  degree,  and  within  precisely  the  same  limitations.  The  news- 
paper proprietor  is  free  to  publish  what  he  likes,  so  far  as  any  pre- 
vious license  is  concerned.  It  is  no  longer  necessary  in  the  British 
Empire  for  anyone  to  contend  for  the  liberty  of  unlicensed  printing. 
That  Uberty  exists,  but  its  abuse  is,  and  must  always  remain,  punish- 
able, for  no  community  would  be  fit  to  live  in  where  no  limit  was  aet 
to  newspaper  comments.  In  the  present  case,  a  judge  of  this  court, 
in  reference  to  a  case  tried  before  him,  is  charged  with  being  a 
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judicial  and  one-sided  adyocate.     We  are  told  that  he  has  displayed       1880. 
this  "bitter''  advocacy  ''once  more/'      This  judicial  advocacy  is  ^I    ,,_^ 
spoken  of  as  a  ''  system/'  and  the  climax  is  arrived  at  in  the  state-    Evesisq 
mcnt  that  only  with  an  exceptionally  intelligent  jury  can  "  anything     Niws." 
approaching  justice"  be  expected  from  a  trial  before  him.      In  other 
words^  his  Honor  is  stated  to  be^  in  all  cases  partial,  and  to  lean,  in 
such  partiality,  to  the  side  of  injustice.      It  is  impossible  for  the 
ooort  to  avoid  taking  notice  of  imputations  such  as  these.    A  publi- 
cation of  this  character  creates  the  necessity  for  calling  into  exercise 
those  powers  with  which  we  are  clothed,  not  for  our  benefit,  but  for 
that  of  the  community,  whose  collective  authority  is  struck  at  by  this 
attack  upon  one  of  us,  who  sit  here  by  the  appointment  of  the 
Crown  as  its  representatives  and  guardians.     We  should  be  but  ill 
discharging  our  duty  as  such  guardians  if  we  shrank  from  exercising 
it  in  this  case.     It  is  plain  to  us  that  the  attack  upon  Mr.  Justice 
Wmdeyer  cannot  be  separated  from  the  trial  of  the  three  actions 
against  the  Evening  News,  nor  can  it  be  considered  apart  from 
the  comments  made  in  this  paper  upon  his  Honor's  conduct  in  the 
case   of   the  Wantabadgery  bushrangers.     Those    comments  were 
brought  before  us  by  the  counsel  for  the  publishers  and  are  in 
themselves  a  contempt  of  this  Court.     For  every  erroneous  or  partial 
summing  up  in  a  civil  action  there  lies  an  appeal  to  the  Full  Court ; 
but  in  no  one  of  these  cases  against  the  publishers  of  the  Evemng 
News  has  there  been  any  such  appeal,  and  we  must,  therefore,  take  it 
for  granted  that  no  exception  to  which  this  Court  would  be  likely  to 
attach  weight  could  be  taken  to  his  Honor's  summing  up  in  any  one 
of  them.     In  the  case  of  the  Daily  Telegraph  the  summing  up  has 
been  brought  before  us ;  and,  although  this  is  not  a  proper  occasion 
for  its  discussion  or  examination,  we  can  see  plainly  enough  that  it 
was  a  correct  summing  up,  and  in  no  way  open  to  the  comments 
made  upon  it — ^not  even  in  the  case  of  the  witness,  the  remarks  on 
whom  by  his  Honor  led  to  a  portion  of  the  attack  upon  him  in  the 
Evening  News.     It  is  evident  that  that  witness  had  been  attacked 
by  the  Plaintiff's  counsel,  and  Mr.  Justice  Windeyer's  reference  to 
him  was  in  connection  with  that  attack,  so  far  as  mention  was  made 
of  his  personal  appearance.     We  advert  to  this  matter  only  because, 
while  in  one  of  the  affidavits  used  in  opposition  to  the  present  rule  it 
is  sworn  that  the  Plaintiff's  counsel  made  no  remark  upon  this 
witness,  he  himself  appears  in  the  paper  containing  the  article  now 
under  consideration  as  complaining  by  letter  of  that  counsel's  attack 
upon  him.    In  this  case  we  have  allowed  affidavits  to  be  used  in 

N.S.W.B.,  Vox*.  L,  law,  f 
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1880.       opposition  to  the  rule^  not  for  the  purpose  of  enabling  us  to  judge  his 
Honor's  conduct,  but  to  enable  these  publishers  to  defend  or  excuse 
^yjsswQ    ^^^^  conduct  as  they  might  be  advised.    We  were  in  hopes  that  we 
News."     might  by  a  timely  withdrawal  of  the  imputations  so  freely  launched 
upon  Mr.  Justice  Windeyer  have  been  spared  the  necessity  of  awarding 
any  punishment  for  this  contempt.    Instead^  however^  of  withdrawing 
the  offensive  imputations^  the  proprietors  of  the  Evening  News  have 
thought  fit  to  defend  their  conduct^  and  have  by  their  counsel  taken 
upon  themselves  to  warn  the  Court  against  making  this  rule  absolute. 
We  need  hardly  say  that  this  warning  has  not  affected  us.  We  regretted 
when  we  heard  it  that  the  learned  counsel  who  used  it  had  permitted 
himself  to  indulge  in  such  an  expression.    We  should,  indeed,  consider 
that  we  required  a  warning  to  keep  us  alive  to  our  duty  if  we  were  to 
permit  such  an  attack  upon  the  administration  of  justice  in  this 
Court  as  that  involved  in  the  publication  of  this  article  to  pass  un- 
challenged.   We  can  picture  to  ourselves  what  a  deplorable  state  of 
things  would  arise  if  it  became  a  practice  of  unsuccessful  litigants  in 
this  Court,  instead  of  seeking  in  the  ordinary  way  to  set  right  any 
supposed  mistakes  or  injustice  in  the  trials  of  their  cases,  to  take 
advantage  of  any  accidental  control  they  might  have  over  the  means  of 
pubhcation  in  a  newspaper  and  in  its  columns,  and  themselves  re-try, 
as  it  were,  their  own  case,  by  a  violent  and  unseemly  attack  upon  the 
legal  tribunal  before  which  they  were  defeated.     That  the  persons 
who  have  done  this  would  be  ready  to  characterise  any  proceedings 
to  punish  them  in  the  recognised  constitutional  manner  for  their  mis- 
conduct as  an  attempt  to  interfere  with  the  liberty  of  the  Press  was 
no  more  than  might  have  been  reasonably  expected.     The  liberty  of 
the  Press,  however,  in  these  days  is  in  no  danger.     It  can  sustain  no 
damage  from  the  summary  punishment  of  a  contempt  which  this 
Court  could  not,  without  a  violation  of  its  duty,  have  permitted  to 
pass  unnoticed.     We  make  the  rule  in  this  case  absolute,  by  ordering 
the  publishers  of  the  Evening  News,  Alfred  Bennett   and  Frank 
Bennett,  to  pay  a  fine  to  Her  Majesty  of  JE250.      We  make  no  order 
against  Mrs.  Bennett. 

Mr.  Justice  Faucett  :  I  entirely  concur. 

Sib  William  Manning:  I  concur  fully  in  his  Honor's  lucid 
exposition  of  the  law  of  contempt,  and  in  the  view  he  has  expressed 
for  us  of  the  power  and  duty  of  the  Court  to  protect  the  administra- 
tion of  justice  by  its  own  action ;  and  I  agree  also  in  the  judgment 
and  sentence  which  he  has  pronounced  for  the  Court;  but  I  desire 
to  add  a  few  words  on  a  special  view  which  I  have  firom  the  first 
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taken  of  this  case  now  before  as.    At  the  eommencement  of  the      I88O1 

argament  I  intimated  an  impression  that  the  article  which  we  had 

caDed  in  question  must  have  had  a  personal  rather  than  a  public    Evsnino 

foundation^  as  emanating  from  a  witness  or  a  sympathiser.    It  struck     Niws." 

me  as  having  been  published  in  resentment  for  comments  made  by 

the  Judge  upon  a  witness  in  Court  before  him^  that  witness  being  a 

reporter  of  the  Evening  News,  and  being  as  such^  made  the  subject 

of  the  proprietors'  protection.     I  inferred  such  to  be  the  fact  firom 

the  tenor  of  .the  article  itself;   and  this  inference  was  to  a  great 

extent  verified  by    the    affidavit    of   Mr.    Alfred  Bennett,   which 

concludes  as  follows : — "  Mr.  J.  C.  Kerr,  the  gentleman  referred  to 

in  this  matter,   I  have  always  found  a  reliable  and  trustworthy 

reporter,  and  his  attention  to  business  and  general  demeanour  have 

always  been  considered  by  me  as  most  satisfactory.    Knowing  all 

ihis,  I  claim  as  a  right  to  comment  on  what  I  consider  his  Honoris 

unjustifiable  attack  upon  this  witness,^*      Now,  it  appears  to  me 

that,  however  great  may  be  the  latitude  allowable  to  a  publisher  or 

speaker  in  comments   made  in  the  interests  of  society  upon  the 

conduct  of  a  public  man,  the  same  latitude  cannot  be  permitted  to  a 

witness,  or  to  a  personal  friend  or  personal  patron  of  a  witness,  in 

respect  of  comments  which  he  chooses  to  make  upon  a  Judge's  remarks 

upon  him  in  summing  up  to  a  jury.     I  am  of  opinion  that,  apart  from 

and  beyond  the  general  principles  which  his  Honor  the  Chief  Justice 

has  so  clearly  laid  down,  it  is  in  a  special  degree  a  contempt  of  Court 

for  a  witness  or  a  sympathiser  to  vilify  the  judge  in  the  vehement 

terms  of  this  article  for  what  he  had  said  in  addressing  the  jury ; 

perhaps  (as  happened  indeed  to  be  the  case  here)  in  discharging 

the  difficult  duty  of  contrasting  witnesses  and  their  evidence  in  a  case 

of  contradictory  testimony.    And  I  consider  it  most  emphatically  so 

when  a  newspaper  proprietor,  in  order  to  vindicate  his  reporter  as  a 

witness,  permits  himself  to  use  the  great  practical  power  of  the 

Press  to  persuade  tens  of  thousands  of  readers  that  the  judge  is  such 

as  he  is  represented  in  this  article,  and  that  confidence  cannot  be 

placed  in  the  administration  of  justice  in  the  Court  of  which  he  is  a 

member.     Such  an  article  tends  to  destroy  confidence  in  the  Court 

at  large,  as  well  as  in  the  individual  judge,  if  only  on  the  ground 

that  any  case  whatever  may  happen  to  come  before  the  judge  who  is 

thua  denounced.    But,  indeed,  the  effect  goes  beyond  this,  and  there 

is  a   principle  involved  in  such  an  attack  as  this  upon  any  judge 

which,  if  not  checked,  will  undermine  the  law-abiding  character  of  the 

people,  and  destroy,  in  many  minds,  that  respect  for  the  Bench  — 
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1880.       which  is  so  essential  to  the  welfare  of  the  country.     If  one  witness, 
~    ~  or  his  sympathser^  can  take  this  immoderate  coarse,  why  not  all 

EvsNDfo  others  ?  for  there  certainly  can  be  no  privilege  of  comment  in  reference 
Nkws."  iq  ^  newspaper  reporter  as  a  witness  that  may  not  be  claimed  by  all 
alike.  In  this  case  the  respondent,  Mr.  Alfred  Bennett,  has  recorded 
in  his  affidavit  a  claim  of  '^  right  '^  to  comment — that  is  to  say,  to 
make  such  violent  remarks  as  are  found  in  this  article,  on 
what  he  happens,  in  his  judgment,  to  regard  as  an  ''unjusti* 
able  attack''  by  the  judge  upon  the  witness.  And  I  re- 
peat, that  if  Mr.  Bennett  can  claim  this  ''right,"  it  would 
be  open  to  every  witness  without  distinction.  Can  it  be  questioned 
that  such  a  license  would  be  most  dangerous,  and  that  it  is 
indispensable  that  we  should  strongly  mark  our  sense  of  the  danger 
to  the  administration  of  justice,  which  would  arise  from  a  universal 
claim  of  such  a  right  as  illustrated  by  the  tone  of  the  article  now 
under  our  attention?  To  my  mind  there  appears  to  be  but  one 
answer,  which  is,  that  it  must  be  unmistakably  repressed  by  those 
whom  the  Constitution  of  the  country  has  entrusted  with  the 
guardianship  of  one  of  the  most  sacred  rights  of  the  people. 

Order  accordingly. 
Attorneys  for  the  Respondents — Stephen^  Laurence  and  Jacques, 


THE  KING  V.  STEPHEN  and  NICHOLS   (1). 

Ok  the  16th  Febmary,  1836,  Forbes,  C.  J.,  stated  that  the  attention  of  the  Court 
had  been  called  to  two  articles  published  in  the  AugtrdHan  newspaper  on  the  10th 
and  13th  of  February,  and  that,  as  it  was  within  the  knowledge  of  the  Court  that 
the  proprietors  of  the  journal  were  officers  of  the  Court  likewise,  the  Court 
directed  the  Attorney-General  to  call  upon  the  proprietors  to  shew  cause  on 
Saturday,  the  21st  February,  why  an  attachment  should  not  issue  against  them 
for  their  contempt. 

The  articles  referred  to  commented  upon  a  rule  of  Court  dividing  the  two 
branches  of  the  l^gal  profession  and  giving  the  exclusive  right  of  audience  to 
barristers.  They  contained,  amongst  other  matter,  the  following  passages : — 
"  The  first  civil  Term  of  the  Supreme  Court  after  the  Division  of  the  Bar,  which 
we  scruple  not  to  caU  an  illegal  and  unjust  act,  enforced  in  a  most  ungracious  and 
ungentlemanlike  manner,  will  commence  on  Monday  next.  Their  Honors,  it  is 
understood,  propose  to  appear  in  all  the  dignity  of  silk  and  scarlet,  and  have 

(1)  Abridged  from  the  ^tMtroZKifi  newspaper. 
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intimaied  a  desire  that   the   whole  ten  barristera   should  attend  in  the  fnll        1880. 

prnphemalia  of  wigs  and  gowns,  silver  bnckles  and  black  satin  small  clothes. 

Let  the  Judges  smile  OTer  the  priTate  rain 


they  have  effected  and  the  skill  they  have  shewn,  after  five  years  of  abeyance,  in  ^* 

lecretly  procuring  from  home  the  gratifying  confirmation  of  a  'dead  letter.' 
It  Ib  not  to  them  that  the  attorneys  need  look;  for  the  same  headpieces  which 
csn  interpret  the  plain  English  of  the  clause  in  the  Act  of  Parliament  to  give  a 
power  to  make  an  ex  post  facto  role,  will  not  be  wanting  in  sophistry  to  justify  the 
act,  nor  in  obstinacy  to  persevere." 

"  We  have  heard  that  the  learned  Judges  of  the  Supreme  Court  deny  that  the 
Role  for  the  '  Division  of  the  Bar '  was  procured  by  their  means.  Now  this  is 
either  true  or  false.  If  the  former,  we  regret  being  under  the  necessity  of 
cJiargiTig  them  with  a  gross  neglect  of  duty — for,  seeing  that  the  Dwiekm  is  a 
question  of  expediency  as  well  as  legality,  it  especially  behoved  the  Court  to  have 
given  to  his  Majesty's  advisers  in  England  the  best  data  for  deciding  in  a  matter 
•0  deeply  involving  private  and  public  interests.  This  ia  one  horn  of  the 
dilemma — we  shall  forbear  pressing  upon  the  public  attention  the  unfortunate 
predicament  in  which  an  escape  from  it  leaves  the  Court." 

On  the  21st  February  the  Attomey-G^enJ  appeared  in  Court  and  filed  an 
affidavit  showing  that  Francis  Stephen  and  George  Bobert  Nichols  were  the 
publishers  of  the  articles  in  question.  A  new  rule  was  then  granted  on  the 
motion  of  the  Attorney -Ceneral  returnable  on  the  28th  of  February.  On  that 
day  Wentuforth  moved  for  an  enlai^gement  of  the  rule,  which  was  granted.  On 
the  7th  of  March  Francis  Stephen  appeared  in  obedience  to  the  rule,  but  G^rge 
Bobert  Nichols  did  not  appear. 

Weniworth,  on  behalf  of  Francis  Stephen,  shewed  cause.  The  articles  in 
question  are  not  an  attack  upon  the  Judges  as  Judges,  but  merely  in  their  private 
capacities.  What  is  the  nature  of  the  step  about  to  be  pursued  by  the  Judges  but 
to  sit  in  judgment  upon  what  is  in  fact,  U.  anything,  a  libel  upon  themselves  as 
individuals  and  not  levelled  at  the  Court  itself.  The  Court  may  proceed  for  libeL 
This  course  cannot  be  pursued  without  infringing  upon  the  well  known  principle 
of  law,  that  no  one  should  be  a  Judge  in  his  owix  cause. 

Per  Cusiam.  Let  Mr.  Francis  Stephen  be  committed  to  the  custody  of  the 
Sheriff  until  he  shall  answer  interrogatories  to  be  administered  by  the  Attomey- 
€reneral  within  four  days. 

Bail  was  at  first  refused  but  afterwards  granted  to  the  Defendant  Stephen, 
himaAlf  in  £100  and  two  sureties  in  £50  each.  An  attachment  issued  against 
George  Bobert  Nichols. 

In  his  answers  to  interrogatories,  the  Defendant  Stephen  admitted  that  he  was 
the  writer  and  publisher  of  the  two  articles  so  stated,  that  George  Bobert  Nichols 
knew  nothing  of  the  articles,  and  he  expressed  his  regret  at  having  written  them. 
On  the  26th  March,  the  Defendant  Nichols  appeared,  and  in  answer  to  interroga- 
tories denied  all  knowledge  of  the  articles,  though  he  admitted  being  one  of  the 
editors  and  proprietors  of  the  newspaper. 

■  On  the  26th  March  the  judgment  of  the  Court  (Sir  Francis  Forbes,  C.J., 
Dowling  and  Burton,  J.J.),  was  delivered  by  Dowling,  J.  : — 

DowLiKG,  J.  Francis  Stephen,  gentieman, — You  are  to  receive  the  judgment 
of  the  Court,  having  been  proved,  as  well  as  confessed  yourself,  to  be  the  author 
of  two  articles  in  the  Atutralkm  newspapers,  of  the  10th  and  13th  of  February 
last,  raspectively,  in  contempt  of  this  Court. 
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1880.  It  IB  mineceBiary  now  to  advert  to  the  offBonTe  matter  of  ihooe  poblieatioDB ; 

no  penon  of  ocmimon  candour  would  hesitate  to  pronounce  them  to  be  highly 

Rbx         ofiensiye,  and  in  oontemptaons  derogation  of  the  authority  of  this  Court.    Your 
v»  own  oonfesaion,  oold  and  reluctant  as  it  was,  and  coming  at  the  eleventh  hour  as  it 

Orx'mrnmS.     ^^  ^^^^  j^^^  ^  weeks*  time  to  reflect  thereon,  is  an  acknowledgment  that  they 
were  not  justified  by  the  occasion  to  which  they  relate. 

The  Court  has  a  very  painful  but  most  important  duty  to  discharge  on  the 
present  occasion.  If  we  could  regard  these  publications  in  the  light  of  merely 
offensive  reflections  (as  was  argued  by  your  counsel)  upon  the  private  and 
personal  characters  of  the  Judges  as  members  of  the  community,  the  present 
proceeding  would  most  certainly  not  have  been  adopted.  We  have  endeavoured 
so  to  view  them,  in  order  that  we  might  be  relieved  from  the  duty  which  we  are 
now  called  upon  to  discharge ;  but  we  cannot  censcientiously  do  so.  They  aim  at 
the  authority  of  the  Judges,  as  ministers  of  the  public  justice  of  the  colony,  and 
in  that  light  a  solemn  duty  is  cast  upon  us  to  guard  against  the  mischiefs  which 
must  arise  to  the  community  from  any  attempt  to  disparage  the  lawful  authority 
of  the  King's  Supreme  Court.  It  is  in  this  light  that  we  now  exercise  the  power 
vested  in  us  as  a  Court  of  Becord,  for  the  vindication  of  its  authority.  Tkking  aU 
the  circumstances  of  the  case  into  our  most  anxious  consideration,  and  giving  you 
all  the  benefit  to  which  you  are  fairly  entitled  from  the  concession  made  on  a 
former  day>  the  Court  doth  order  and  adjudge  that  yon,  Francis  Stephen, 
gentleman,  do  pay  to  the  King  a  fine  of  £50— that  you  do  give  security  for  your 
good  behaviour  for  two  years,  yourself  in  £200,  and  two  sufficient  sureties  in 
£100  each,  and  that  you  be  committed  to  the  custody  of  the  Sheriff  until  that  fine 
be  paid,  and  those  securities  entered  into. 

With  respect  to  the  case  of  Oeorge  Robert  Nichols,  gentleman,  we  are  of 
opinion  that  whatever  might  be  his  legal  responsibility,  as  editor  and  proprietor 
of  this  paper,  if  this  proceeding  had  assumed  another  form,  he  has  sufficiently 
pui^d  himself  by  his  answer  to  the  interrogatories  exhibited  against  him  from 
any  personal  share  in  the  offence  of  Mr.  Stephen,  so  as  to  relieve  himself  from 
penal  visitation ;  and  we  do  therefore  direct  him  to  be  discharged  and  his  suretieB 
to  be  relieved  from  further  responsibility. 
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evidence. 

By  a  will  executed  before  the  Wills  Act  (3  Vic.  No.  5)  real  estates  were 
devised  to  the  Plaintiff,  who  was  one  of  the  attesting  witnesses.  The  testator 
made  a  codicil  a  few  days  after  the  will  and  written  on  the  same  parchment  in 
the  following  words  : — I.  J.  H.,  being  of  sound  mind  kc,  do  also  give,  doTise, 
and  bequeath  to  J.  H.  [the  Plaintiff]  all  my  household  furniture,  books,  clothes, 
and  other  chattels  with  the  stock,  consisting  of  horses  and  other  cattle,  at  Shane's 
Park,  which  I  may  possess  at  my  decease.  I  also  declare  that  the  foregoing  will, 
bearing  my  seal  and  signature,  and  witnessed  by  J.  F.,  S.  S.,  and  J.  H.,  together 
with  this  codicil  is  my  last  will  and  testament  The  codicil  was  attested  ''as  the 
last  will  and  testament  *'  of  the  testator  by  three  persons,  the  Plaintiff  not  being 
one. 

Held  (oyerruling  ff arris  ▼.  SmaH,  9  S.C.R.  83),  that  the  codicil  had  the  effect 
of  reyiving  the  devise  to  the  Plaintiff  in  the  original  will. 

The  Judge  at  the  trial  admitted  evidence  of  what  was  said  by  the  testator  to 
the  person  who  was  sent  for  to  prepare  the  codiciL 

Meld,  that  the  evidence  was  rightly  admitted. 

Ejbctment.  The  will  and  codicil  under  which  the  Plaintiff 
claimed  are  fiilly  set  out  in  Harris  v.  Smart  (1),  the  same  person 
being  Plaintiff  in  that  case.  Under  the  direction  of  Sir  W.  Mannings 
J.y  a  verdict  was  given  for  the  Plaintiff  subject  to  leave  reserved  to 
move  to  enter  a  nonsuit. 

On  the  24th  August  Owen  obtained  a  rule  nisi  to  enter  a  nonsuit 
on  the  following  grounds  :^ — 1.  That  the  Plaintiff^  being  an  attesting 
witness  to  the  will  of  Dr.  Harris^  could  not  and  did  not  take  the 
devise  to  him  in  the  said  will,  and  therefore  was  not  entitled  to  the 
property^  the  subject  of  the  action ;  S.  That  there  was  no  evidence  of 
any  partition  of  the  property  having  been  made^  so  as  to  vest  any  , 
part  of  it  in  the  Plaintiff  in  severalty ;  3.  That  the  partition  deed 
was  not  executed  by  the  proper  parties  in  order  to  vest  the  property 
in  the  Plaintiff  in  severalty^  and  was  not  sufficient  to  entitle  the 
Plaintiff  to  recover,  and  was,  in  fact,  void  as  a  partition  deed ;  4. 
That  his  Honor  should  not  have  admitted  the  evidence  of  what  Dr. 
Hams  said  to  Dr.  Fullerton  when  the  latter  was  sent  for  to  prepare 
the  codicil. 

(1)  9  8.  C.  R.  83. 
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1880.  Ow&fi  in  support  of  the  rule.    The  first  point  arises  with  reference 

"Z  to  the  decision  in  Ha/rris  v.  Smart.     It  was  there  decided  that  the 

V.         codicil  did  not  revive  the  devise  to  the  Plaintiff  which   was    void 
^^^^™'     through  his  being  an  attesting  witness.     It  is  a  decision  expressly  in 
point,  and  was  come  to  after  very  long  arguments  and  after  a  great 
number  of  cases  had  been  cited.     It  was  the  unanimous  decision  of 
the   Court,   and  is  now  ten  years  old.     It  affected  property  near 
Sydney,  much  of  which  has  possibly  changed   hands,   and  many 
titles  may  rest  upon  the  effect  of  that  decision.    The  Court  will  not 
overrule  that  case  except  upon  very  strong  grounds.     Anderson  v. 
Anderson  (2)  is  in  conflict  with  Harris  v.  Smart,  but  is  only  the 
decision  of  a  yice-Chancellor,   which  ought  not  to  carry  as  much 
weight  as  a  judgment  of  the  full  Court.     And  it  is  said  in  the  judg- 
ment that  "  the  question  is  entirely  novel,''  so  that  that  case  rests 
upon  no  previous  authorities.     Besides,  the  grounds  of  decision  in 
Harris  v.  Smart  are  not  noticed  in  Anderson  v.  Andersofu    No  dis- 
tinction whatever  is  drawn  between  re-execution  and  re-publication, 
or  between  an  imperfect  execution  and  a  void  devise  as  affected  by  a 
codicil.    But  in   the  judgment  in  Harris  v.  Smart  Sir  A,  Stephen, 
C.J.  says: — "A  re -execution  is  not  a  "re-publication/'  and  jETor- 
grave  J.  says  : — **  The  devise  is  void  by  statute  and  cannot  be  resusci- 
tated by  anything  short  of  a  re-publication  of  the  will.''     But  it  is 
said  that  the  case  of  Allen  v.  Maddoch  (8)  was  not  cited  in  Harris 
V.  Sma/rt.     If  it  had  been  cited,  it  could  not  have  affected  the  deci- 
sion.    Other  cases  to  the  same  effect  were  cited,  but  the  Court  drew 
a  distinction  between  imperfect  execution  and  void  devises.     That 
distinction  appUes  equally  to  Allen  v.  Maddoch.    There  the  testatrix 
made   what  purported  to  be  a  will,  attested  by  only  one  witness. 
Afterwards  by  a  codicil  she  confirmed  her  will,  and  the  Privy  Council 
decided  that  the  will  and  codicil  together  formed  one  testamentary 
paper.    But  that  was  clearly  a  case  of  imperfect   execution;    the 
writing  had  no  effect  as  a  will  until  incorporated  with  the  codicil. 
Here  there  is  a  perfectly  good  will  which  could  have  been  admitted 
to  probate,  but  some  of  the  devises  are  made  void  by  the  Statute. 
Neither  Anderson  v.  Anderson  nor  Allen,  v.  Maddoch  touch  the 
points  reUed  upon  in  the  judgments  in  Harris  v.  Smart.    The  roMo 
decidendi  was  altogether  different. 

Again  the  parol  evidence  of  the  testator's  expressed  intention  was 
inadmissible.     Brown  v.  Selwin  (4)  shews  that  evidence  cannot  be 

(2)  L.  R.  13  Eq.  381.  (4)  Gas.  Temp.  Talb.  340. 

(3)  11  Moo.  P.  0.  427. 
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given  of  the  testator's  instructions  to  the  person  employed  to  prepare       1880. 
the  will^  and  is  exactly  in  point.     Uhich  v.  Litchfield  (5)  is  to  the 
same  effect.     There  are  only  two  cases  in  which  parol  evidence  is         v. 
admitted  to  e3q)lain  the  acts  of  a  testator^  viz.^  where  there  is  a  latent     Hassis. 
ambiguity,  and  for  the  purpose  of  rebutting  a  resulting  trust.     In 
Allen  V.  MaddocJc  parol  evidence  was  held  to  be  admissible,  but  that 
was  only  for  the  purpose  of  identifying  a  particular  document  as  the 
will  spoken  of  by  the  testatrix. 

M.  H.  Stephen,  Q.O.,  Barley,  Q.0;  Oordon  and  Tarleton,  who 
appeared  for  the  Plaintiffs  to  shew  cause,  were  not  called  upon. 

Habgrave,  J.  The  Court  is  quite  agreed  that  it  is  not  necessary 
to  hear  the  Flaintiff^s  counsel.  My  note  of  Harris  v.  Smart  is 
before  me  and  I  have  no  doubt  my  judgment  was  as  reported.  It 
was  not  a  considered  judgment,  and  I  have  no  doubt  now,  in  looking 
over  it,  that  I  was  wrong.  In  reviewing  my  own  decision  I  am  doing 
so  more  than  was  done  by  Lord  Oottenham  in  Tullett  v.  Armsi/rong 
(6).  I  can  now  see  that  the  language  of  my  judgment  was  ill-con- 
sidered, and  that  a  confidence  was  expressed  which  I  do  not  now  feel. 
Ten  years  have  passed  since  that  case,  and  I  ought  to  be  a  better 
lawyer  now  than  then.  Besides,  we  had  not  the  evidence  of  Dr. 
Follerton,  and  other  cases  are  now  before  us  which  were  not  then 
cited,  and  those  decisions  seem  conclusive  upon  the  question  in  this 
case.  However  the  reporter  kindly  left  me  a  mode  of  retreat  from 
the  decision  in  Harris  v.  Smart.  I  say  there : — ''  The  authorities 
are  clearly  against  the  Plaintiff.''  In  fact,  the  case  was  decided 
entirely  upon  the  strength  of  the  authorities  then  cited. 

As  to  the  first  point,  I  feel  clear  that  the  decision  in  Harris  v. 
Smart  was  wrong.  It  is  quite  open  to  us  to  review  our  decisions ; 
there  is  no  iron  rule  that  because  the  Court  has  said  a  thing  once  it 
should  say  it  again.  I  think,  as  the  matter  now  stands,  with  the 
additional  light  thrown  upon  the  case  by  the  evidence  of  Dr. 
Follerton,  that  the  codicil  was  a  re-execution  for  the  purpose  of  re-estab- 
lishing the  will  as  it  originally  stood,  and  had  the  same  effect  as  if  the 
excised  devise  had  been  restored  into  the  will.  It  is  absurd  to  argue 
that  a  will  can  have  any  effect  at  all,  or  that  its  provisions  can  be 
void,  in  a  man's  lifetime.  It  is  an  ambulatory  instrument,  and  only 
takes  effect  from  the  time  of  his  death.  Consequently  the  devise  was 
not  void  at  the  time  of  the  execution  of  the  codicil,  but  only 
inaperfectly  attested.  After  the  testator's  death  all  the  documents 
are  taken  together,  and  his  testamentary  disposition,  as  a  whole,  is 

(5)  2  Aik.  372.  (6)  4  Myl.  &  Cr.  377. 
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1880.  found  to  be  properly  attested.  At  any  rate,  whether  the  devise  was 
void  or  not  at  the  date  of  the  testator's  death,  or  of  his  signature,  the 
r™  codicil,  in  my  opinion,  revives  it. 
Harris.  Then,  as  to  the  extrinsic  evidence.  One  of  the  rules  in  Mr. 
Wigram's  book  is  that  the  Court  is  bound  to  put  itself  in  the 
position  of  the  testator  at  the  time  of  the  execution  of  the  will. 
Here  he  sends  for  Dr.  FuUerton  to  make  this  codicil,  and  tells  him 
why  he  does  it.  That  is  part  of  the  res  gestce,  and  has  nothing 
whatever  to  do  with  the  interpretation  of  the  will,  to  which  the  cases 
cited  by  Mr.  Owen  refer.  It  is  one  of  those  things  which  go  to  shew 
that  he  did  this  act  with  the  intention  of  reviving  the  clause  of  his 
wiU,  and  I  think  that  the  evidence  was  properly  admitted* 

Sib  W.  Manning,  J.  I  am  of  the  same  opinion.  Of  course  at 
the  trial  I  had  a  delicacy  in  the  matter,  as  I  had  been  counsel  in 
Harris  v.  Smart,  but  I  confess  that  at  the  time  that  case  was 
decided,  my  own  impression  was  that,  if  it  had  gone  to  the  Privy 
Council,  the  decision  would  have  been  the  other  way.  At  the  trial 
I  did  not  rule  absolutely  in  favour  of  the  Plaintiff,  but  merely  pro 
forma,  in  order  that,  whichever  way  the  Court  might  afterwards  hold, 
there  might  be  no  further  expense  to  the  parties.  Now,  however,  I 
am  free  to  express  my  opinion,  and  now,  after  the  lapse  of  ten  years, 
and  looking  at  the  will  and  codicil  judicially,  and  not  merely  as 
counsel,  my  impression  is  very  clear  in  the  Plaintiff's  favour. 

The  admission  of  Dr.  FuUerton's  evidence  has  been  objected  to.  I 
did  not  think  that  evidence  at  all  necessary ;  I  thought  the  expression 
of  intention  was  sufficiently  clear  on  the  face  of  the  codicil.  Still,  it 
often  happens  that  when  we  hear  what  a  person  intended,  it  opens 
our  eyes  to  what  we  could  not  have  otherwise  seen. 

Here  there  is  a  will  on  a  sheet  of  parchment.  Just  below  it  is 
something  which  is  called  a  codicil.  It  makes  no  difference  what  it 
is  called.  The  testator  says  : — '^  I  do  also  give,  devise,  and  bequeath 
to  John  Harris  all  my  household  furniture,  &c.,  at  Shane's  Park.'' 
That  is  all  that  is  new  in  the  codicil,  and  it  is  as  it  were  auxiliary  to 
the  devise  of  Shane's  Park  in  the  will.  Afterwards  the  testator  goes 
on,  refers  to  his  will,  expressly  names  the  witnesses,  and  declares  the 
two  documents  together  to  be  his  last  will  and  testament  in  the 
presence  of  other  witnesses.  Now,  apart  from  all  extrinsic  evidence, 
what  does  he  plainly  mean  by  that ?  ''I  give  the  go*by  to  that 
attestation,  and  all  except  that  I  declare  still  to  be  my  last  will  and 
testament."  It  is  said — and  it  is  rather  a  refined  argument — ^that  by 
'Aforegoing  wiU,"  he  meant  the  will  so  far  as  it  was  then  valid. 
Surely  he  meant  the  whole  will.     It  seems  to  me  that  the  very 


VOL.  L]  XUn    VICT.  251 

mention  of  the  former  attesting  witnesses  and  the  selection  of  other       1880. 
witnesses  would  of  itself  be  sufficient  to  shew  his  intention. 


I  think,  therefore,  independently  of  authority,  that  it  was  a  good         v. 
will  as  of  that  date.     But  there  is  the  case  of  Anderson  v.  Anderson,     H-^^**®- 
decided  two  years  after  Harris  v.  Smart,  and  distinctly  in  conflict 
with  the  judgment  of  this  Court.      I  cannot  doubt  that  if  this  case 
went  to  the  Privy  Council,  their  Lordships  would   pay  as  much 
attention  to  Anderson  v.  Anderson  as  to  a  decision  in  this  Court. 

With  reference  to  the  other  point,  I  am  inclined  to  think  that  the 
evidence  complained  of  was  rightly  admitted. 

WiNBEYEB,  J.  I  agree  with  their  Honors  in  thinking  that  the 
verdict  should  not  be  disturbed.  It  appears  now  that  the  case  of 
Allen  V.  Maddock  was  not  cited  to  the  Court  in  Ha/rris  v.  8ma/rU 
If  it  had  been  cited,  I  think  the  judgment  of  Mr.  Justice  Hargrave 
would  have  been  the  other  way.  In  almost  the  last  sentence  of  the 
judgment  of  the  Privy  Council  the  following  passage  is  cited  with 
approval  from  the  Handy  Booh  of  Lord  St.  Leonards  (7) : — "  So  a 
will  or  codicil,  not  duly  executed,  may  be  rendered  valid  by  a  later 
codicil  duly  executed  and  referring  clearly  to  it,  or  in  such  a  manner 
as  to  show  the  intention.  Therefore,  if  you  were  to  begin  your 
codicil,  '  This  is  a  codicil  to  my  last  will,'  and  there  was  only  one 
will,  these  words  would  set  up  the  will,  though  not  duly  executed.^' 
That  is  a  clear  authority  for  the  decision  we  are  now  giving,  though 
against  Harris  v.  Smart.  Since  Allen  v.  Maddoch  there  has  been 
the  case  of  Anderson  v.  Anderson.  It  seems  to  me  that  the 
distinction  sought  to  be  drawn  by  Mr.  Owen  was  not  lost  sight  of 
by  the  yice-Chancellor  in  his  judgment.  Now  in  this  case  the 
testator  seems  to  have  done  a  very  similar  thing.  It  appears  to  me 
that,  apart  from  the  evidence  given  by  Dr.  Fullerton,  there  is 
intrinsic  evidence  that  the  codicil  was  drawn  up  for  the  very  purpose 
of  giving  validity  to  the  devise  to  the  Plaintiff.  The  conclusion  to 
which  I  come  is,  that  the  codicil,  drawn  imder  these  circumstances, 
had  the  effect  of  making  the  devise  valid. 

I  agree  in  thinking  that  the  evidence  was  rightly  received.     It  was 

tendered,  not  to  explain  anything  in  the  will,  but  to  throw  light  on 

the  nature  of  the  act  the  testator  was  performing;  and  I  find  that 

such  evidence  is  dealt  with  as  clearly  admissible  in  the  judgment  in 

AUen  V.  Maddock. 

Rule  discharged  with  costs. 

Attorneys  for  the  Plaintiff — Daintrey  and  Chapman. 

Attorneys  for  the  Defendant — Beams  and  Deane. 

(7)  p.  151 ;  6th  ed. 
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jgg^  Ex  Parte  ALEXANDER  M'DONALD. 


August  24.    OaUle  Stealing  Prevention  Ad,  17  Vic.  No.  S,  $.  6—IUegaUy  usmg  eaUle^DitptUed 

ownership. 

Where  the  ownership  of  a  beast  is  bond  Jide  disputed,  the  person  in  whose  pos- 
session it  is  cannot  be  convicted  under  the  Act  17  Vic.  No.  3,  s.  6,  of  illegally 
using  it. 

The  applicant  was  summarily  convicted  by  two  justices  upon  a 
charge  of  illegally  using  a  horse^  and  was  fined  j£10  with  £6  costs, 
and  in  default  of  payment  ordered  to  be  imprisoned  for  three 
months. 

The  evidence  given  before  the  justices  was  as  follows : — 

John  Reynolds :  On  Thursday  the  11th  day  of  March,  1880, 1  went 
to  Alexander  McDonald's  place,  on  the  Cassilis  Road,  and  in  the  bush 
four  or  five  miles  from  his  place,  I  saw  the  horse  described  in  my 
information.  He  was  in  a  team  with  other  horses  and  driven  by  a 
son  of  Defendant's  about  twenty  years  of  age.  I  asked  his  son  for 
the  horse  and  he  told  me  something.  I  then  went  to  the  Defendant 
and  asked  him  for  the  horse.  He  told  me  that  he  bred  the  horse 
and  that  he  was  away  for  five  years  and  came  back  again,  and  if  I 
could  find  proof  that  he  was  mine,  I  could  have  him.  The  horse  is  a 
bright  bay  branded  M  over  D  near  shoulder.  It  was  in  my  posses- 
sion for  two  years  before  I  sold  him  to  Charles  Cowan.  I  bought 
him  from  John  Humphrey  of  Reedy  Creek  about  three  years  ago. 
I  have  got  a  receipt  which  Cowan  has  now.  I  sold  the  horse  to 
Cowan  about  twelve  months  ago.  I  believe  the  Defendant  to  be  a 
breeder  of  horses.     I  do  not  know  his  brand.     I  do  not  know  that 

4 

Defendant's  son  was  working  for  his  father  on  the  occasion  referred 
to.  I  do  not  know  whether  this  son  lives  with  his  father.  The 
Defendant  told  me  that  his  son  had  nothing  to  do  with  the  horse. 
The  honse  has  been  away  from  Charles  Cowan  about  five  months.  I 
saw  him  at  Cowan's  place  a  few  days  before  he  was  lost. 

Charles  Cowan  identified  the  horse  as  his  property. 

John  Mervin  :  I  am  a  constable  stationed  at  Gulgong.  I  produce 
the  Brands  Directory.  I  find  on  page  150  that  the  brand  M  over  D 
is  the  registered  brand  of  John  McDonald  of  Reedy  Creek.  I  went 
to  the  Defendant's  place  last  Friday,  and  in  a  spot  about  four  miles 
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from  his  bouse  I  saw  the  horse  now  outside  the  Court  in  harness       1880. 
hoolced  to  another  horse  near  a  dray.    The  Defendant's  son  was  "" 

EiX  PARTB 

there.    Beynolds  identified  the  horse  as  his  property.     I  took  posses-  M'Donald. 
sion  of  the  horse  and  brought  him  into  Gulgong.     I  believe  the  John 
McDonald  referred  to  by  me  to  be  Defendant's  brother^  and  I  have 
seen  horses  both  at  the  Defendant's  place  and  at  his  brother's  place 
bearing  the  same  brand  as  that  on  the  horse  now  outside  the  Court. 

It  appeared  from  the  receipt  given  by  Humphrey  to  Beynolds  that 
at  the  time  the  horse  was  sold  by  the  former  to  the  latter  it  bore  the 
brand  M  over  D. 

On  the  2nd  of  April  a  rule  nisi  for  a  prohibition  was  obtained  on 
the  grounds  :  1.  That  no  offence  in  law  was  disclosed  on  the  face  of 
the  depositions ;  2.  That  the  magistrates  should  have  dismissed  the 
caacy  as  a  question  of  disputed  ownership  arose. 

The  rule  came  on  on  the  11th  of  June^  when  it  was  enlarged  to  the 
next  Term^  the  Respondent  Reynolds  not  having  been  served. 

Pitcaim,  for  the  Applicant^  read  an  affidavit,  stating  that  every 
effort  had  been  made  to  find  Reynolds  but  without  effect.  The 
Magistrates  had  been  served.  He  then  proceeded  to  read  an  affidavit 
by  the  Applicant  setting  oat  the  circumstances  of  his  possession  of  the 
horse.  [Faucett,  J.  Can  we  go  into  the  facts  on  affidavit  ?  Sib 
W.  Manning^  J.  On  the  prosecutor's  own  deposition  I  cannot  see 
what  evidence  there  was  against  the  Defendant.]  He  was  then 
stopped  by  the  Court. 

No  counsel  appeared  to  show  cause. 

Faucett^  J.  I  was  trying  to  find  in  the  depositions  some  ground 
on  which  the  magistrates  might  have  proceeded.  But  from  the  very 
beginning  there  was  a  clear  claim  of  property.  The  claim  also  was  a 
well  founded  one,  for  M  over  D  was  proved  to  be  the  Defendant's 
Festered  brand. 

SiK  W.  Manning,  J.  I  see  no  ground  whatever  on  the  deposi- 
tions for  this  conviction. 


Rule  absolute. 


Attorney  for  the  Applicant — CUvrhe  by  Ourtiss. 
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1880.  In  tub  Goods  of  ANDREW  KYLE. 


September  Z,  Administration  Borid — Suing  in  the  name  qf  the  Attomey-Oeneral—Seeur^Jw 

costs — Practice, 

Upon  a  motion  to  put  an  adminiBtration  bond  in  suit  in  the  name  of  the 
Attorney-General,  the  Court  ordered  security  for  costs  to  be  given  to  the  satia^ 
tion  of  the  Crown  Solicitor. 

Knox  moved  on  behalf  of  persons  interested  in  the  estate  of  the 
Intestate  to  put  the  administration  bond  in  suit  against  the  sureties 
in  the  name  of  the  Attorney-General.  He  read  affidavits  showing 
that  no  accounts  had  been  filed  and  that  the  estate  had  not  been  duly 
administered. 

Davis,  who  appeared  for  the  Crown  pursuant  to  notice^  submitted, 
but  asked  that  security  might  be  given  for  costs. 

Per  Curiam.  Leave  given.  Security  for  costs  to  be  given  to 
the  satisfaction  of  the  Crown  Solicitor. 

Order  accordingly. 
Attorney  for  the  Applicant— JBZaajZand  by  Iceton  and  Faithful. 


1880.  Ex  PARTE  WELCH. 


August  27.    Jurisdiction  qf  Justices^Olaim  of  Hight-^TiOe  to  land—Munic^MMmies  Ad,  186V, 

8,  ISG-'Bncroachment  on  Street — Mandamus, 

In  a  prosecution  under  the  136th  section  of  the  Municipalities  Act  of  1867,  the 
Justices  have  jurisdiction,  notwithstanding  a  bon&  fide  claim  of  title  to  the  land  on 
which  the  alleged  encroachment  is  erected. 

Whether  title  to  land  is  in  question,  qu<Bre  f 

Motion  to  make  absolute  a  rule  nisi  granted  by  Windeyer^  J.  in 
chambers^  calling  upon  C.  E.  Jeanneret  andD.  Holborrow^  Justices  of 
the  Feace^  and  one  W.  E.  Dance^  to  shew  cause  why  a  mandamus 
should  not  issue  directing  the  Justices  to  hear  and  determine  the 
matter  of  a  certain  information  against  the  said  W.  E.  Dance  for 
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canfling  to  be  made  a  building  within  the  Borough  of  Balmain  which       1880. 
encroached  on  a  public  thoroughfare  known  as  St.  John  Street,  also 
within  the  said  Borough ;  on  the  grounds : — 1.  That  the  said  Justices     Whlch. 
were  bound  to  hear  and  determine  the  matter  of  the  said  information 
and  complaint ;  2.  That  the  jurisdiction  of  the  said  Justices  was  not 
ousted,  even  if  title  to  land  was  in  question. 

The  information  was  filed  by  the  Applicant,  as  Inspector  of 
Nuisances  for  the  Borough  of  Balmain,  against  the  Respondent  under 
the  136th  section  of  the  Municipalities  Act  of  1867.  The  Bespon- 
dent  was  building  a  house  which  the  Municipal  Council  contended 
encroached  a  few  inches  upon  the  road.  Evidence  was  given  in 
support  of  the  information,  the  title  deeds  of  the  Respondent  being 
put  in,  and  before  the  close  of  the  Applicant's  case  the  Respondent's 
attorney  submitted  that,  as  a  question  of  title  to  land  was  involved, 
the  Bench  had  no  jurisdiction.  After  hearing  argument,  the  Justices 
differed  in  opinion,  and  no  order  was  made. 

The  minute  made  was : — "  Mr.  Jeanneret  is  of  opinion  that  the 
Justices  have  no  jurisdiction  on  the  question  of  disputed  title  to  land ; 
Mr.  Holborrow  that  they  have.     No  order  made." 

Barley,  Q.C.,  and  Knox  in  support  of  the  rule.  The  Statute 
gives  express  jurisdiction  to  Magistrates  to  determine  the  question 
whether  there  is  an  encroachment  or  not.  Section  136  (1)  makes  no 
distinction  between  the  different  kinds  of  encroachments,  and  it  is 
immaterial  whether  there  is  a  claim  to  encroach,  or  whether  that 
claim  is  boiia  fide.  Where  a  question  of  title  is  necessarily  involved 
in  the  question  which  the  Justices  have  to  determine,  it  does  not  oust 
their  jurisdiction  :  Williams  v.  Adams  (2) ;  Beg.  v.  Harden  (3) ; 
Hertford  Union  v.  Kvmpton  (4). 

Davis,  for  the  Respondent  Dance,  shews  cause.  This  case  is 
totally  different  from  Williams  v.  Adams.  Here  the  prosecution  was 
not  under  the  Highways  Act,  but  under  the  Municipalities  Act.  In 
this  case  the  provisions  of  the  Municipalities  Act  as  to  streets  have 
not  been  complied  with,  and,  where  no  alignment  has  been  made. 
Justices  are  not  to  be  empowered  to  fine  a  man  who  is  building  upon 
his  own  land.  It  would  be  a  most  dangerous  thing  to  allow  Magis- 
trates to  decide  such  a  question.     A  man  might  lose  very  valuable 

(1)  31  Vic,  No.  12,  8.  136: — ^Every  conviction,  forfeit  for  every  such  offence 

peTBon  who  encroaches  hy  making  or  any  sum  not  exceeding  £5 

OBOBUig  to  be  made  any  bnilding  ....  (2)  2  B.  &  S.,  312 ;  31  L.  J.M.G.,  109 

on  any  street  or  other  public  thorough-  (3)  2  K  &  B.,  188 

fare  wiihin  any  MonioipalLty,  shall,  on  (4)  11  Ex,  295 
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1880.  property  by  a  decision  against  which  there  would  be  no  appeal.  The 
Statute  only  deals  with  cases  where  there  is  an  actual  defined  road  or 
Welch,  street^  and  with  unmistakable  and  wrongful  encroachment.  It  was 
intended  to  give  a  summary  remedy  only  where  persons  obstructed 
a  street  by  putting  up  booths  or  something  temporary  of  that  kind. 
The  presumption  is  always  against  conferring  a  jurisdiction  to  deal 
with  questions  of  title  upon  inferior  Courts. 

Barley  was  not  called  upon  in  reply. 

SiK  James  Martin^  C.J.     In  this  case  Welch  filed  an  information 
against  Dance  for  encroaching  on  a  public  street  within  the  Municipal 
District  of  Balmain.     At  the  hearing  an  objection  was  taken  that  the 
jurisdiction  of  the  Magistrates  was  ousted^  as  the  Respondent  Ixma 
fide  claimed  title  to  the  land.     The  Magistrates  differed  in  opinion  as 
to  the  vaUdity  of  that  objection^  and  no  order  was  made.     It  has  been 
contended  that  Dance's  title  to  his  land  necessarily  came  in  question 
when  it  was  attempted  to  shew  an  encroachment  by  him^  and  that  there- 
fore the  jurisdiction  was  ousted.    But  it  appears  to  me  that^  where  the 
Magistrates  are  given  by  Statute  a  jurisdiction  to  determine  questions 
of  this  kind^  and  there  is  nothing  in  the  Statute  taking  away  their 
jurisdiction  when  a  question  of  title  to  land   is  raised,  that  their 
jurisdiction  is  not  ousted.    To  hold  otherwise  in  this  case  would  be  to 
take  the  186th  section  completely  out  of  the  Statute;   for,  if  the 
contention  is  good,  the  jurisdiction  of  Magistrates  in  all  cases  of  this 
kind  would  be  taken  away  by  a  simple  claim  to  the  land  said  to  be  part 
of  the  street.     There  would  be  an  end  to  the  jurisdiction,  and  an  end 
to  this  section.     It  cannot  be  so.     Parliament,  when  it  gave  power  to 
punish  an  encroachment,  must  be  held  to  have  given  power  to  decide 
the  question  of  highway  or  no  highway.     I  entirely  subscribe  to  the 
opinion  expressed  by  Crompton,  J.  in  the  case  of  Williams  v,  Adams. 
His  Lordship  says: — ''But   when   an  Act    of    Parliament    makes 
magistrates  the  very  tribunal  to  decide  whether  the  way  is  a  highway 
or  not,  the  Legislature  must  have  supposed  them  competent  to  decide 
it ;  and,  as  Mr.  Matthews  said,  the  question  whether  it  is  a  highway 
or  not  lies  at  the  foundation  of  their  jurisdiction.      What  is  the 
dispute  ?      Not  whether  the  apellant  had  title  to  land,  but  whether 
the  way  was  a  highway  or  not.      With  regard  to  every  other  person 
except  the  owner  of  the  land,  there  is  no  doubt  as  to  the  right  of 
Magistrates  to  try  that  question ;  and  where  the  main  object  of  an 
Act  of  Parliament  is  to  give  Magistrates  jurisdiction  over  a  matter 
connected  with  land,  there  should  be  a  special  provision  in  order  to 
take  the  case  out  of  their  jurisdiction,  or  stay  proceedings  where 


VOL.  L]  XTiTH   VICT,  257 

title  is  in  qaestion^  or  there  is  a  bona  fide  claim  of  right/'    I  think      I88O. 
that  is  good  sense  and  good  law ;  and  it  is  entirely  my  own  opinion.  ~ 

£jX  parts 

Faucbtt,  J.  I  am  of  the  same  opinion.  I  think  title  to  land  ^^loh. 
doea  come  in  question.  I  cannot  understand  how^  if  persons  daim  to 
go  over  the  land  of  another,  that  does  not  affect  the  title  to  the  land. 
In  all  such  cases  title  to  land  is  in  dispute.  What  is  the  title  to 
land  7  The  right  to  do  with  it  exactly  what  a  man  likes,  build  on  it, 
cut  it  up,  cultivate  it.    Surely  a  right  of  way  affects  this  right. 

But  it  seems  to  me  that  the  Statute  has  given  Magistrates  the 
light  to  determine  this  very  question,  whether,  in  a  case  where  a  private 
owner  claims  the  land  and  the  public  daim  it  as  a  road,  the  road  exists 
or  not.  And  in  deciding  whether  there  is  a  road,  they  must  have  the 
right  to  determine  the  terminus  a  quo,  and  the  temvinvs  ad  quem^ 
and  the  lateral  lines  by  which  it  is  bounded.  To  decide  that  question 
is  the  very  foundation  of  their  jurisdiction.  The  case  in  Best  and 
Smith  is  a  distinct  authority  in  favour  of  our  present  decision.  We 
may  be  giving  an  unusual  power  to  Magistrates,  but  in  so  doing  we 
are  only  carrying  out  the  intention  of  the  Legislature. 

Sm  W.  Manning,  J.  I  am  of  the  same  opinion.  It  is  quite 
clear  to  me  that  there  is  no  question  of  title  in  this  case  at  all.  I 
take  it  that  that  can  only  arise  when  the  right  to  the  land  is 
distinctly  in  issue.  Here  the  two  things  do  not  clash  or  interfere. 
The  land  may  be  Dance's,  but  the  public  may  have  a  right  to  a  road 
over  it.  If  there  is  a  highway,  the  Respondent  had  no  right  to  build 
upon  it.  The  complaint  in  this  case  is,  that  the  Magistrates  were 
prevented  by  the  objection  from  coming  to  the  question  whether  there 
was  a  highway  or  not.  The  Magistrates  can  decide  as  to  the 
eneroachment,  but  they  cannot  decide  that  without  deciding  the  ' 
question  of  boundaries.  VHiether  a  certain  spot  is  highway  or  not, 
must  be  the  question  in  every  ease. 

Rule  absolute. 

Attorneys  for  the  Applicant — Manning  and  Bowling. 
Attorneys  for  the  Respondent — Pigott  and  Trickett. 


K.8.W.R.,  Vol.  I.,  L»w. 
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1880. 


BLACK  V.  THE  ILLAWAKRA  STEAM  KAVIOATION  COMPANY.   (1) 


Jwkt  24  ^^  ^  Lading — Dday  in  making  ektim—Ntm-UabiUty  for 

Goods  of  the  Plaintiff  were  shipped  to  be  carried  in  the  Defendants'  steamer 
from  S.  to  M.  under  a  bill  of  lading  containing  the  following  conditions : — '*  The 
Company  not  to  be  responsible  under  any  drcomstanoes  if  such  goods  or  any  of 
them  be  missed  or  lost  unless  a  daim  be  made  on  account  thereof  within  two 
weeks  from  this  date,  nor  for  any  loss  of  or  damage  to  any  goods  which  exceed 
the  sum  of  £2  sterling  in  value,  unless  the  goods  so  lost  or  damaged  be  booked  as 

for  more  than  that  yslue  and  paid  for  accordingly nor  for 

any  loss  or  damage  whatsoeyer  under  any  circnmstanoes  unless  such  loss  or 
damage  shall  occur  or  arise  from  or  in  consequence  of  the  gross  de&Kilt  of  the 
Company."    The  goods  so  shipped  were  lost  by  the  Defendants. 

HMf  on  demurrer,  that  if  no  claim  were  made  within  two  weeks  from  the  receipt 
of  the  goods  for  shipment,  or  if  the  goods  exceeded  £2  in  value  and  were  not 
booked  and  paid  for  as  for  more  than  that  value,  the  Defendants  were  exempt 
from  liability,  even  for  gross  default. 

Held  also,  that  an  equitable  replication  setting  up,  by  way  of  excuse  for  not 
making  a  claim  within  two  weeks  of  the  receipt  of  the  goods  for  shipment,  that 
the  Plaintiff  had  not  and  could  not  have  had  knowledge  of  the  goods  being  lost 
withih  that  time,  was  bad. 

This  was  a  demurrer  by  the  Defendants  to  the  Plaintiff's  replica- 
tions. 

The  declaration^  which  contained  two  counts^  was  for  loss  of  the 
Plaintiff's  goods  which  were  shipped  on  board  the  Defendants' 
steamer  ''Monaro/*  to  be  carried  from  Sydney  to  Merimbala;  the 
first  count  was  for  not  safely  and  securely  carrying  the  goods,  and  the 
second  count  was  for  carrying  them  negligently. 

The  Defendants'  pleas  were  to  both  counts. 

Plea  3 :  That  the  goods  were  delivered  to  the  Defendants  and  were 
received  by  them  to  be  carried  on  the  following,  amongst  other 
terms,  that  is  to  say,  that  the  Defendants  should  not  be  responsible 
under  any  circumstances  if  such  goods  or  any  of  them  should  be 
missed  or  lost  unless  a  claim  should  be  made  on  account  thereof 
within  two  weeks  from  the  date  of  the  said  receipt  of  the  said  goods 
by  the  Defendants  for  shipment.  Averment  that  the  said  goods  were 
lost  and  no  claim  was  made  on  account  thereof  within  two  weeks 
from  the  said  date. 

(1)    The  report  of  this  case,  ante  p.      particulars.    This  report  is  ex  rtkUione 
130,  is   inoorrect   in  some  important      R.  M.  Sly. 
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nea  4 :  That  the  goods  were  delivered  to  the  Defendants  and  were      1880. 
received  by  them  to  be  carried  upon  the  following  amongst  other     "~ 
terms,  that  is  to  say :  that  the  Defendants  should  not  be  responsible         «. 
under  any  cireomstances  for  any  loss  or  damage  to  any  goods  which  ^^v^^ 
should  exceed  the  sum  of  £2  sterling  in  value,  unless  the  said  goods 
should  be  booked  as  for  more  than  that  value  and  paid  for  accord- 
ingly.   Averment,  that  the  said  goods  exceeded  the  sum  of  J62  in 
▼alue  respectively,  and  were  not  booked  as  for  more  than  that  value 
and  were  not  paid  for  accordingly  as  required  by  the  said  con- 
flition. 

Replication  2  to  above  pleas :  That  the  terms  upon  which  the  said 
goods  wore  to  be  carried  by  the  Defendants  were  in  the  words  and 
figures  following,  that  is  to  say :  the  Company  not  to  be  responsible 
under  any  circumstances  if  such  goods  or  any  of  them  be  missed  or 
lost  unless  the  claim  be  made  on  account  thereof  within  two  weeks 
from  this  date,  nor  for  any  loss  of  or  damage  to  any  goods  which 
exceed  the  sum  of  £St  sterling  in  value,  unless  the  goods  so  lost  or 
damaged  be  booked  as  of  more  than  that  value  and  paid  for  accord- 
ingly, nor  for  any  loss  or  damage  from,  fire,  storm,  flood,  or  tempest, 
or  the  perils  or  dangers  of  the  seas,  rivers,  and  navigation,  whether  in 
ships,  boats,  barges,  or  at  wharves,  warehouses,  or  otherwise,  or  from 
decay,  deterioration,  from  delay  or  otherwise,  nor  for  damage  to,  or 
loss  of  live  stock  of  any  description,  nor  for  any  goods  that  may  be 
lying  unclaimed  above  fourteen  days  frrom  the  date  of  arrival  at  their 
place  of  destination,  nor  for  general  average,  nor  for  any  loss  or 
damage  whatsoever  under  any  circumstances,  unless  such  loss  or 
damage  shall  occur  or  arise  from,  or  in  consequence  of,  the  gross  de- 
fault of  the  Company.  Averment,  that  the  Defendants  are  the 
Company  mentioned  in  the  said  terms,  and  that  the  loss  or  damage 
mentioned  in  the  said  pleas  oceurred  and  arose  6t>m  and  in  conse- 
quence of  the  gross  defiiult  of  the  Defendants,  and  not  otherwise. 

Replication  8  to  third  plea  on  equitable  grounds :  That  the  said 
goods  were  lost  while  in  the  custody  and  care  of  the  Defendants  for 
the  purpose  of  being  carried,  as  in  the  declaration  alleged,  and  the 
Plaintiff  had  not  and  could  not  have  had  any  notice  or  knowledge  of 
the  said  goods  being  missed  or  lost  before  the  expiration  of  the  said 
period  of  two  weeks  from  the  date  of  the  receipt  in  the  said  third  plea 
mentioned. 

To  these  replications  the  Defendants  demurred. 

The  points  of  demurrer  were  that  the  second  replication  was  no 
answer  to  the  third  and  fourth  pleas  on  the  grounds  that   the 
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1880.        Defendants  were  exempted  from  liability  under  the  conditions  alleged 
in  the  pleas  and  admitted  by  the  replication^  and  that  such  exemption 
^,  was  not  affected  by  the  fact  that  the  loss  arose  from  the  default  alleged. 

^S^^Co^  That  the  third  replication  was  bad  on  the  grounds,  (1)  that  the  repli- 
cation admitted  the  Defendants'  pleas  and  contained  no  legal  answer 
thereto ;  (2)  that  it  was  no  part  of  the  contract  nor  was  it  material  thereto 
that  the  Plaintiff  had  not  and  could  not  have  had  notice  of  the  goods 
being  lost  in  time  to  comply  with  the  said  contract ;  (8)  that  it  was  not 
shewn  in  the  replication  that  the  Defendants  were  in  any  way  respon- 
sible for  the  want  of  notice  alleged. 

Stephen,  Q,0.,  Barley,  Q.O.,  and  Manning,  in  support  of  the 
demurrers.  The  second  replication  is  no  answer  to  the  third  plea,  for 
the  Defendants  were  not  to  be  responsible  under  that  plea  unless  a 
claim  were  made  within  a  certain  time,  and  this  is  admitted  by  the 
replication.  There  can  be  no  possible  connection  between  a  loss  by 
negligence  and  a  claim  within  fourteen  days ;  there  is  no  relation 
between  the  two  subject  matters.  So  also  the  second  replication  is 
no  answer  to  the  fourth  plea :  the  Plaintiff  wishes  to  read  that  plea, 
as  if  the  words,  '^  under  any  circumstances,^'  were  left  out.  So  also 
the  equitable  replication  is  no  answer  to  the  third  plea ;  this  replica- 
tion sets  out  that  the  Plaintiff  had  not,  and  could  not  have  had  notice 
within  the  fourteen  days ;  this  has  nothing  to  do  with  the  Defendants ; 
for  it  is  not  alleged  that  they  were  responsible  for  that.  Carriers  by 
water  can  expressly  contract  themselves  out  of  liability  for  negligence, 
and  that  is  what  has  been  done  by  this  bill  of  lading. 

Sir  0,  Innes  and  Sly,  in  support  of  the  replications.  The  second 
replication  is  perfectly  good.  The  Defendants  never  intended  to 
shield  themselves  from  their  own  gross  default ;  this  bill  of  lading  is 
all  one  contract,  and  the  last  clause  governs  all  the  others,  and 
expressly  makes  the  Defendants  liable  for  their  own  gross  default  in 
any  case.  It  is  clear  that  the  words,  "  under  any  circumstances,''  in 
the  last  clause,  do  not  include  gross  default,  and  therefore  the  same 
words  in  the  first  clause  do  not  include  gross  default.  After 
specifying  a  variety  of  circumstances  which  exempt  the  Defendants 
from  liability,  the  bill  of  lading  then  has  a  general  clause  exempting 
them  from  liability  unless  for  gi*oss  default,  the  latter  clause  governing 
the  whole.  A  clause  in  a  bill  of  lading  similar  to  that  set  out  in  the 
fourth  plea  has  always  been  held  not  to  exempt  carriers  from 
negligence.  A  person  wishing  to  contract  himself  out  of  liability  for 
negligence  must  do  so  by  express  words.     Sleat  v.  Fagg  (2) ;  Ooggs 

(2)  5  B.  &  Aid.,  342. 
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V.  Ba/mwrd  (3) ;    Hinton  v.  Dibdeii  (4) ;   Philips  y.    Clarke  (6) ;       1880. 
(keeh  V.  General  Steam  Navigation  Company  {6);  and  Lenno  v. 
Dudgeon,  reported  in  a  note  to  that  case.  ^^ 

The  equitable  replication  is  perfectly  good — ^it  sets  out  that  the  ^f^^oo^ 
Plaintiff  could  not  within  fourteen  days  have  known  of  the  loss ;  if 
that  is  S0|  it  is  equitable  that  he  should  be  bound  by  it ;  supposing 
the  steamer  was  more  than  fourteen  days  on  the  voyage  without  being 
heard  of,  how  would  it  be  possible  to  know  whether  the  goods  were 
lost  or  not.  [Haagbavb,  J.  You  should  have  set  out  the  facts 
shewing  that  notice  was  impossible] .  Those  facts  are  sufficiently  set 
out;  we  must  not  plead  evidence.  [Hargbavjb,  J.  If  you  want 
equity  you  should  set  out  facts  shewing  that  you  had  an  equity] . 
That  would  be  simply  a  matter  of  amendment. 

Stephen,  Q.C.,  in  reply,  admitted  the  law  in  the  cases  cited,  but 
contended  that  it  did  not  apply  to  the  present  case,  which  was  only 
on  the  construction  of  a  bill  of  lading. 

Hargbate,  J.  The  whole  question  is  merely  one  of  the  construc- 
tion of  the  bill  of  lading,  and  in  construing  it  the  Court  cannot  go 
outside  the  record.  But  assuming  everything  against  the  Defendants, 
that  instead  of  being  well,  their  steamships  were  badly  managed  and 
under-manned,  by  their  bills  of  lading,  which  were  the  contracts 
made  with  the  shippers  of  cargo,  as  the  Plaintiff  was,  they  stipulated 
in  effect  that  all  goods  should  be  carried  at  the  risk  of  the  owner. 
The  goods  were  carried  at  the  very  lowest  freights;  and  the 
Defendants,  as  they  legally  might,  protected  themselves  in  certain 
specified  cases  under  all  circumstances,  even  those  which  might  arise 
from  their  gross  default.  Then  at  the  end  of  the  bill  of  lading  was  a 
sweeping  general  clause,  which  was  intended  to  include  any  case 
which  did  not  come  within  those  specified.  I  am  quite  dear  that  all 
the  demurrers  must  be  allowed. 

Faucett,  J.  I  feel  some  difficulty  in  deciding,  and  that  difficulty 
is  caused  by  the  last  clause  in  the  conditions  endorsed  on  the  bill  of 
lading.  The  construction  to  be  put  upon  those  conditions  is  how- 
ever pretty  clear,  if  the  last  clause  is  read  separately  with  each  of  the 
preceding  ones.  The  Defendants  stipulated  that  they  would  not  be 
liable  for  the  loss  of  goods  unless  the  claim  on  account  thereof  wi^s 
made  within  two  weeks  of  the  date  of  the  contract,  nor  would  they 
then  be  liable,  even  if  the  claim  was  duly  made,  unless  the  loss  arose 

(8)  2  Sm  L.O.,  228.  (o)  20  L.J.,  C.P.,  168. 

(4)  2  ().B.  646,  (6)  L.R.  :)  C.I'.  14. 
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1880.  througti  the  default  of  the  Defendants  and  so  on  with  each  dauae. 
By  so  reading  the  contract  a  meaning  is  given  to  every  word,  and  the 
"^^"^  whole  is  fairly  and  reasonably  construed,  and  according  to  the  ordinary 
^S^^^  meaning  of  the  words  employed.  In  short,  each  clause  of  the  terms 
governs  all  the  others ;  the  Defendants  are  not  liable  unless  for  gross 
default,  even  if  the  other  stipulations  had  been  complied  inth.  The 
construction  however  is  not  altogether  free  from  difficulty. 

WiNDEYEB,  J.  I  am  of  the  same  opinion.  By  the  demurrer  a 
question  is  raised  as  to  the  construction  of  a  bill  of  lading  given  by 
the  Defendants  to  the  Plaintiff  on  the  receipt  by  them  of  goods  to  be 
carried  by  their  steamship  "  Monaro ''  from  Sydney  to  Merimbula. 
The  construction  of  the  terms  endorsed  upon  the  bill  seems  clear 
when  examined.  The  Defendants  under  all  circumstances  have  pro- 
tected themselves  from  claims  for  the  loss  of  goods,  unless  the  claim 
was  made  within  two  weeks  after  the  date  of  the  contract.  By  that 
clause  they  saved  themselves  from  stale  claims  after,  \t  might  be,  the 
witnesses  to  answer  any  such  claims  had  disappeared.  They  stipu- 
lated that  where  the  goods  were  of  more  than  £!t  in  value,  their 
value  was  to  be  declared  and  a  special  rate  paid.  These  contingen- 
cies easily  foreseen  were  guarded  against.  After  certain  well-known 
exceptions,  the  bill  of  lading  goes  on  to  state  with  regard  to  other 
cases,  that  the  Defendants  shall  not  be  liable  unless  for  gross 
negligence. 

Judgment  far  Defendants. 

Attorneys  for  Plaintiff— fi^otn.  Sly  and  Sahoey, 
Attorneys  for  Defendants— Dom^^y  and  Jones. 
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Imuu — Trover^Amendmg  PoiUor^Actmg  Judge.  September  17. 

Where  a  Plaintiff  raed  for  wevenl  hones  in  a  count  in  troTer,  specifying  them 
in  his  partionlan,  and  recoTered  damages  only  for  one,  it  was  held  that  the 
Defendant  was  entitled  to  have  the  verdict  entered  for  him  in  respect  of  the  other 
horses. 

The  trial  having  taken  place  on  Circnit  before  an  Acting  Jndge,  appointed  under 
the  District  Court  Act  s.  26,  whose  commission  was  at  an  end,  the  Court 
amended  the  poaiea, 

Thb  Plaintiff  sued  in  trover  for  the  recovery  of  a  number  of  horses 
and  cattle.  In  the  particulars  of  bis  claim  he  specified  the  horses^ 
mentioning  them  by  name.  The  Defendant  pleaded  generally  to  the 
declaration  not  guilty  and  not  possessed.  At  the  trial  at  Mudgee, 
before  Dowling^  A.J ,  the  Plaintiff  recovered  a  verdict  for  j£10,  in 
respect  of  one  of  the  horses  sued  for.  There  was  no  finding  and  no 
entry  on  the  postea  as  to  the  other  horses.  Upon  taxation  the 
Prothonotary  refused  to  allow  the  Defendant  the  costs  of  evidence 
called  in  respect  of  the  horses  aa  to  which  the  Plaintiff  failed.  A 
motion  for  review  of  taxation  was  made  to  Windeyeri  J.^  in  Chambers^ 
and  by  him  referred  to  the  Full  Court. 

Darley,  Q.O.,  and  Davis,  in  support  of  the  motion.  The  issues 
bere  were  clearly  distributive^  and  the  Defendant  is  entitled  to  the 
costs  of  the  parts  of  the  issue  in  which  he  succeeded.  Prudhomme  v. 
Frdser  (1) ;  Routledge  v.  Abbott  (2) ;  Williams  v.  TJie  Cheat  Western 
Railway  Oo.  (3).  It  is  just  the  same  here  as  if  the  claim  for  each  of 
the  horses  had  been  inserted  in  a  separate  count.  Traheme  v. 
Oardner  (4)  is  exactly  in  point.  There  the  Plaintiff  sued  for  money 
had  and  received.  As  to  some  of  the  items  claimed  he  succeeded;  as 
to  others  he  failed.  It  was  held  that  the  Defendant  was  entitled  to 
the  costs  of  the  parts  on  which  the  Plaintiff  failed.  That  case  and 
also  Peterson  v.  Harris  (5),  shew  that  though  there  was  no  finding 
of  the  jury  in  the  Defendant's  favour  as  to  the  rest  of  the  horses,  he 
is  entitled  now  to  have  the  verdict  entered  for  him  as  to  them. 

M.  S.  Stephen,  Q.C.,  and  Want,  for  the  Plaintiff.     Here  no  issue 

(1)  2  A.  &  E.  6i5.  (4)  26  L.  J.,  Q.B.  259. 

(2)  8  E.  &  E.  592.  (6)  2  B.  «t  S.  814.  ~ 
(8)  8  M.  &  W,  866« 
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1880.       was  found  for  the  Defendant.     As  to  the  rest  of  the  hones  the  jmy 

simply  found  neither  way.    But  the  Defendant  is  in  no  case  entitled 
Little 
V,         to  any  costs.     On  a  general  declaration  in  trover  for  horses  the 

Sandeman.  Plaintiff  is  entitled  to  all  the  costs  on  recovering  a  verdict  in  respect 

of  one  horse.    The  particulars  make  no  difference.    They  are  no  part 

of  the  declaration,  no  part  of  the  record.     There  is  nothing  more  to 

shew  in  respect  of  which  of  the  horses  evidence  was  given,  and 

admitting  that  a  verdict  may  be  entered  for  the  Defendant   in 

respect  of  the  horses  as  to  which  evidence  was  given,  how  is  the 

Prothonotary  to  ascertain  this?     It  is  too  late  now  to  raise  this 

question.    The  Court  is  not  in  a  position  to  know  what  was  the  real 

contest  at  the  trial.     We  are  willing  to  leave  the  matter  to  the  Jadge 

who  tried  the  case. 

Faucett,  J.  I  do  not  altogether  find  fault  with  the  Protho- 
notary ;  still  there  is  no  reason  why  we  should  not  take  the  course 
that  justice  manifestly  demands.  The  Plaintiff  sues  in  trover  for 
horses  and  cattle,  in  his  particulars  mentioning  the  horses  by  name. 
The  pleas  are  not  guilty  and  not  possessed.  The  jury  found  specifi- 
cally in  favour  of  the  Plaintiff  in  respect  of  one  horse  and  one  horse 
only.  In  other  words,  they  find  that  he  was  entitled  to  j£10  instead 
of  the  j£8,000  claimed.  As  to  everyone  of  these  horses  evidence  was 
given.  We  have  these  particulars,  which  are  technically  no  part  of 
the  declaration ;  but  that  is  only  part  of  an  obsolete  system  of  plead- 
ing which  ought  long  ago  to  have  been  abolished.  Why  should  the 
Court  not  look  at  the  particulars  and  see  what  the  claim  is  ?  They 
are,  in  a  case  like  this,  the  real  claim,  the  real  declaration.  One 
horse  the  Plaintiff  was  clearly  entitled  to,  and  he  is  entitled  to  the 
costs  of  all  the  proceedings  necessary  to  recover  the  horse.  It  is  said 
that  there  ought  to  have  been  a  separate  plea  as  to  each  horse  and 
each  head  of  cattle ;  but  what  pleader  would  take  that  course  ?  It 
seems  to  me  that  in  exercising  our  powers  of  distributing  issues 
under  the  Common  Law  Procedure  Act,  we  should  not  be  confined 
within  narrow  and  technical  limits.  Here  there  was,  no  doubt^ 
evidence  as  to  every  horse,  and  the  jury  would  have  foimd  specially^ 
if  asked,  as  to  each  horse.  The  Judge  might  either  have  said  that  a 
verdict  for  the  Plaintiff  as  to  one  horse  was  substantially  a  verdict  for 
the  Defendant  as  to  the  others  ;  or  he  might  have  asked  the  jury  to 
find  as  to  the  other  horses.  In  any  case  the  Defendant  might  have 
applied  to  the  Judge  to  direct  the  issues  to  be  entered  according  to 
the  real  effect  of  the  finding.  The  Judge  having  lost  his  powers^  is 
the  Court  to  say  that  the  whole  thing  is,  not  merely  in  abeyance,  but 
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altogether  tenninated^  because  the  Judge's  jurisdiction  is  gone  ?    I       1890. 
think  we  must  at  any  rate  have  the  powers  of  the  Judge^  but  I  also     I 
think  we  have  independent  powers.    We  have  power  now  to  direct         «. 
the  verdict  to  be  entered  for  the  Defendant  in  respect  of  the  residue  Sakbrman 
of  the  property  claimed.     What  will  be  the  effect  of  such  an  order  ? 
Not  to  make  the  horses  the  property  of  the  Defendant,  but  only  to 
make  them  his  property  as  against  the  Plaintiff.     Then  the  matter 
will  go  before  the  Prothonotary,  and  the  Defendant  will  be  entitled 
to  shew  in  respect   of  which  horses    evidence  was  given.     If  no 
evidence  was  given  as  to  any  horse,  the  Defendant  will  be  entitled  to 
no  costs  in  respect  of  that  horse.     I  think  this  course  ought  to  be 
pitfsued.     It    comes  within  the  general  order    asked    for    in    the 
inmmons. 

Sir  W.  Manning,  J.  I  am  of  the  same  opinion.  I  think  it 
shocking  enough,  looking  at  the  matter,  not  from  a  professional  point 
of  view,  but  from  the  point  of  view  of  a  suitor,  that  the  Plaintiff 
should  get  the  general  costs  of  the  action.  People  are  brought  into 
Court  to  try  a  large  substantial  question,  and  the  Plaintiff  has  some 
trumpery  little  claim  on  which  he  succeeds  and  gains  his  costs.  I 
think  it  is  a  most  lamentable  state  of  things  that  this  should  be  so. 
This  colony  has  a  singular  supremacy  over  the  other  Australian 
colonies  in  slowness  in  adopting  legal  reforms ;  and  this  backwardness 
is  especially  striking  in  questions  of  pleading.  The  notion  that  the 
particulars  are  not  part  of  the  declaration  arises  from  an  old  doctrine 
altogether  inconsistent  with  the  sense  of  the  thing,  and  ought  to  be 
done  away  with.  I  take  it  that  the  particulars  are  the  substantial 
part  of  the  declaration  as  regards  a  question  of  costs. 

I  do  not  think  the  question  turns  on  what  items  the  Defendant 
gave  evidence  about  at  the  trial.  The  real  expense  in  obtaining  the 
witnesses  was  incurred  before.  Then  the  Defendant  may  come  to 
the  trial  and  the  Plaintiff  drops  part  of  his  claim.  Is  the  Defendant 
not  to  get  his  costs  f  It  seems  to  me  that,  looking  at  the  issue  and 
at  the  particulars,  we  have  enough  before  us  to  enable  us  to  regulate 
the  action  of  the  Prothonotary  in  this  matter.  It  requires  no  know- 
ledge of  law  to  see  what  the  real  meaning  of  the  finding  is.  I  think 
we  might  order  the  Prothonotary  to  tax  these  costs  without  amending 
the  postea.  At  the  same  time  the  Prothonotary  may  very  well  say  that 
the  finding  was  ambiguous,  and  that  it  is  a  matter  for  the  Court  to 
decide  what  it  means.  But,  while  thinking  that  it  is  not  necessary,  I 
agree  that  we  have  power  to  amend  this  postea,  and  I  think  it  is  better 
to  do  it.     Though  the  Acting-Judge  is  functus  officio,  his  office  was 
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1880.       introduced  for  a  temporary  porpoae  only^  and  all  usual 
~  must  remain  with  the  Judges  of  the  Court,  including  the  power  of  t 

V.         Judge  to  amend  the  postea  after  trial. 

WiNDETEB,  J.  I  have  no  doubt  that  the  Defendant  cannot  get 
the  costs,  unless  part  of  the  issues  is  entered  for  him.  The  only 
question  is  whether  they  should  be  so  entered.  It  is  quite  dear  that 
the  verdict  was  in  substance  a  verdict  for  the  Defendant  in  respect  of 
the  residue  of  the  horses,  &c.,  not  found  to  belong  to  the  Plaintiff. 
I  therefore  think  that  the  Defendant  is  entitled,  as  to  those,  to  have 
the  verdict  entered  in  his  favour. 

Postea  amended  accordingly ,  and 
application  for  review  granted 
vnthout  costs. 

Attorney  for  the  Plaintiff — Dunn. 

Attorneys  for  the  Defendant — McCarthy ,  Robertson  and  Fisher. 


1880.  SAYWELL  «.  HABDIE  and  ANOTHER. 


September  6.  Mortgager  and   Mortgagee — Power  qf  Salt — Mortgage  for  a  term — Power  qf 

Mortgagee  to  convey  the  fee — 86  Re.,  No.  IB,  9.  SL 

Under  the  Act  26  Vic.,  No.  12,  s.  61,  a  mortgagee  for  a  tenn  of  yean  haa  power 
to  sell  and  oonvey  the  fee. 

Special  Casi  stated  in  an  action  brought  by  the  Plaintiff  againit 
the  Defendants  for  the  return  of  the  deposit  on  a  purchase  of  real 
property. 

It  appeared  from  the  case  and  the  annexed  abstract  of  title  that  in 
1839,  Ruth  Elizabeth  Boddenham,  widow^  mortgaged  the  lands  in 
question  to  John  Terryi  his  executors^  administrators  and  assigns,  for 
the  term  of  1,000  years  with  a  power  of  sale.  This  mortgage  became 
vested  in  1862  in  S.  H.  Terry,  B.  B.  Terry  and  E.  Terry.  By  sn 
Indenture  dated  26th  of  November,  1875,  the  Messrs.  Terry  ''in 
exercise  and  execution  of  every  power  of  sale  enabling  them,  whether 
by  virtue  of  the  original  mortgage  or  of  any  statutory  power,  granted, 


Hardib. 
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bargained,  sold  and  released  '^  the  lands  to  O.  H.  Cooper,  the  present       IS80. 
vendor,  in  fee  simple.  ~ 

The  Plaintiff  objected  that  the  title  of  the  vendor,  as  disclosed  by  _  v, 
the  abstract,  was  at  most  a  title  for  a  term  of  years  only  and  not  in 
fee ;  and  brought  an  action  against  the  Defendants  (the  auctioneers) 
to  recover  the  deposit.  This  special  case  was  then  stated  by  consent, 
the  question  for  the  opinion  of  the  Court  being  whether  the  abstract 
of  title  shewed  that  the  vendor  could  give  the  Plaintiff  such  an 
estate  as  he  was  entitled  to  under  the  contract.  If  the  Court  should 
be  of  opinion  in  the  negative,  judgment  was  to  be  entered  for  the 
Plaintiff  for  the  amount  of  the  deposit,  with  costs  of  suit ;  if  in  the 
affirmative,  judgment  was  to  be  entered  for  the  Defendants  with 
costs. 

Davis  for  the  Plaintiffs.  It  is  contended  for  the  Defendants  that, 
inasmuch  as  Mrs.  Boddenham  had  the  fee,  the  Terrys,  though  their 
mortgage  was  only  for  a  term,  could  pass  by  a  sale  under  the  statu- 
tory power  of  sale  given  by  the  Trust  Property  Act,  s.  47,  all  Mrs. 
Boddenham's  estate  and  interest  to  a  purchaser.  We  contend  that  this 
is  not  so.  They  rely  upon  s.  51  (1).  "  All  the  estate  and  interest 
therein  "  must  mean  '^  in  the  security,''  which  is  here  only  a  term  of 
years.  It  is  absurd  to  suppose  that  if  a  mortgagee  is  given  only  a 
term  as  security  and  the  reversion  is  very  probably  mortgaged  to  some 
one  else,  the  Legislature  intended  to  give  the  first  mortgagee  the  right 
of  selling  the  fee.  The  agreement  of  the  parties  stipulates  that  he 
shall  have  nothing  more  than  the  term ;  according  to  the  argument 
on  the  other  side,  his  security  notwithstanding  this  is  just  as  great  as 
if  the  fee  had  been  mortgaged  to  him.  Here  too  the  conveyance  to 
Cooper  recites  an  express  power  of  sale  in  the  original  mortgage. 
That  must  get  rid  of  the  implied  statutory  power. 

Owen,  for  the  Defendants.  This  point  has  never  been  decided  in 
England,  though  it  is  raised  in  Fisher  on  Mortgages  (2)  and  inDamd- 
son's  Oowoeyancing  (3).  The  words  of  the  Statute  are  perfectly 
clear,  that  a  mortgagee  for  a  term  has  the  power  of  selling  the  fee. 
The  statutory  power  of  sale  is  not  excluded  by  an  express  power ; 
Barfs  Vendors  and  Purchasers  (4).     The  English  Act  from  which 

(1)26  Vic,  No.   12,  8.  61:  — The  which   the   poxson   who   created    the 

person  exerdnng  any  power   of   sale  charge  had  power  to  dispose  of. 
hereby  oonferred  shall  have  power  to         (2)  p.  512. 
oooTey  or  aangn  by  deed  to,  and  vest         (3)  VoL  n.,  p.  976,  in. 
in  the  pnrchaaerB  tiie  property  sold  for  (4)  p.  42. 

■U   the   estate   and   interest  therein, 
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1880.        different  coDclusion.     Considering  that  the  object  of  the  Act  was  only 

—  to  give  a  power  of  sale  where  none  is  expressly  given  in  the  mortgage, 

t^.  I  think  that  it  was  never  intended  to  place  a  mortgagee  in  a  better 

Habbib.     position  than  if  he  had  an  express  power  of  sale,  and  that  the  framen 

of  the  Act  never  contemplated  a  case  like  the  present.     It  would  be  a 

strange  thing  if  a  mortgagee  for  a  term  of  20  years  could  sell  the 

fee.     But  then  the  note  in  Shelford  and  the  case  cited  by  his  Honor 

support  the  construction  contended  for,  although  I  may  remark  that 

the  facts  in  that  case  were  somewhat  different.     Besides,  the  term  in 

the  present   case  is  one   for  1,000  years,   which  is  substantiallyi 

though  not  in  all  its  legal  incidents,  equivalent  to  a  fee.     Another 

reason  which  weighs  with  me,  though  perhaps  legally  it  ought  not  to 

have  much  weight,  is  that  no  harm  can  arise  from  our  decision,  for 

the  Plaintiff  can  now  go  into  the  Real  Property  Office  and  be  registered 

as  proprietor  of  the  land.     He  will  therefore  get  all  he  bargained  for. 

All  these  considerations  induce  me  to  concur  in  his  Honor's  judgment, 

though  I  feel  bound  to  say  that  there  is  great  difficulty  in  construing 

the  Statute  and  interpreting  its  different  sections  in  such  a  way  that 

they  shall  be  consistent. 

WiNDEYEB,  J.,  concurred. 

Verdict  entered  for  the  Defendant  witii  costs. 

Attorneys  for  the  Plaintiff — Pigott  and  TrichetU 
Attorney  for  the  Defendants— ^aZ^. 


1880.  MURRAY  and  Wife  v.  HARRIS  aitd  Axothxr. 


SepUmber  7t  Iktmue — TUlt  Deeds — Mortgagor   and  Mortgagee — Mortgage  paid   off—No  re- 

eonoeyanee — Proviso /or  redemption* 

The  female  Plaintiff  appointed  certain  lands  by  way  of  mortgage  to  the  P.^fc"- 
dantfl  in  fee.  The  proviso  for  redemption  stipulated  that  the  Defendants  shoold, 
upon  payment  of  the  principal  and  interest,  reconvey  to  such  uses  as  the  female 
Plaintiff  should  appoint.  The  mortgage  was  subsequently  paid  off,  but  no  persons 
were  appointed  by  the  female  Plaintiff  to  take  the  reconveyance,  and  no  reconvey- 
ance was  executed. 

Heldf  that,  under  these  circumstances,  an  action  for  detinue  of  the  title  deeds  of 
the  female  Plaintiff  oould  not  be  maintained. 


TOL.  L] 
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Motion  to  make  absolnte  a  rule  uisi  to  enter  a  verdict  for  the 
Defendants.  At  the  trial  before  Windeyer,  J.  it  was  admitted  that' 
Mrs.  M array  the  female  Plaintiff  mortgaged  certain  land  to  the 
Defendants  as  collateral  security  for  a  debt  due  from  her  husband 
and  his  partner  to  the  Defendants.  The  mortgage  contained  a  pro- 
Tiaofor  reconveyance  by  the  Defendants,  upon  payment  of  the  moneys 
seeuredy  to  such  persons  and  to  such  uses  as  Mrs.  Murray  should 
appoint  and  direct.  The  mortgage  debt  was  subsequently  paid  off, 
bat  no  reconveyance  was  executed  nor  was  any  direction  given  by 
Mrs.  Murray  to  the  Defendants  to  reconvey  to  any  persons.  A 
formal  demand  was  then  made  for  the  deeds  deposited  at  the  time  of 
mcnrtgage,  which  was  refused.  By  consent  a  verdict  was  taken  for 
Flaintifis  for  40s.,  the  Defendants  undertaking,  if  that  verdict  was 
upheld,  to  give  up  the  deeds,  and  leave  was  given  to  the  Defendants 
to  move  to  enter  the  verdict  for  them. 

On  the  8rd  of  June,  a  rule  was  obtained  upon  the  ground  that 
upon  the  evidence  the  Defendants  were  entitled  to  retain  the  deeds 
in  question. 

If.  jET.  Stephen,  Q.  C  and  Da/rley,  Q.C,  in  support  of  the  rule. 
Here  the  legal  estate  was  in  the  Defendants,  and  they  were  clearly 
entitled  at  law  to  the  deeds.  No  reconveyance  has  been  executed, 
and  the  Defendants  are  still  the  legal  owners :  Newton  v.  Beck  (1). 
Besides,  the  reconveyance  is  not  to  be  to  the  Plaintiffs,  but  to  such 
persons  and  such  uses  as  the  female  Plaintiff  shall  appoint.  No 
declaration  of  uses  has  been  notified  to  the  Defendants  and  they  do 
not  know  to  whom  they  are  to  convey.  If  they  handed  over  the 
deeds  to  the  Plaintiffs,  they  might  find  that  an  appointment  had  been 
made  to  other  persons  to  whom  they  would  have  to  reconvey,  and 
who  would  afterwards  sue  them  for  the  deeds. 

Davis  and  Donovan  for  the  Plaintiffs.  We  admit  that  in  England 
the  Defendants  would  succeed ;  but  we  rely  upon  the  Act  26  Vic. 
No.  12,  s.  25  (2).     By  that  section  a  mortgage  becomes,  at  law  as 


1880. 


MUBBAT 
V, 


(1)  3  H.  ft  N.  220. 

(2)  26  Vic,  No.  12,  a.  25 :  All  mort- 
gages of  real  personal  property,  shall 
liereafter  be  deemed  at  law,  as  now  in 
equity;  pledges  only  of  the  property 
mortgiged;  and  nothing  in  any  sach 
moirtgage  shall  prevent  the  title  of  any 
mottgagor  or  person  claiming  or  being 
in  possession  from  being  deemed  a  good 


title  at  law,  subject  to  such  pledge,  as 
against  aU  persons  other  than  the 
mortgagee  and  those  claiming  under 
him.  Provided  that  nothing  in  this 
enactment  contained  shall  interfere  with 
prejudice    the    legal    rights    and 


or 


remedies  of  mortgagees  or  those  claim* 
ing  under  them  for  the  preservation  and 
enferoement  of  their  securities,  &c. 


MtnouT 
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1880.  well  as  in  equity,  a  mere  pledge.  The  latter  part  of  the  section  does 
not  affect  this  part.  In  Equity,  the  moment  the  mortgagee  is  paid 
^*  off  he  ceases  to  have  any  rights  as  against  the  mortgagor,  and  we 
Habbis.  sabmit  that  this  section  makes  the  result  exactly  the  same  at  law. 
That  this  is  the  case  in  Equity,  appears  from  the  case  of  Brown  ▼• 
Lochhart  (8).  But  if  the  mortgage  is  made  a  pledge  at  law,  the 
rules  with  regard  to  pledges  apply.  A  pledgor  upon  payment  of  the 
debt  is  entitled  to  the  immediate  return  of  the  security.  In  Baieliff 
V.  Davis  (4)  it  was  held  that  a  tender  of  the  debt  revested  the 
property  in  the  pledgor.  And  in  Ooggs  v.  Barnard  (5)  it  was  hdd 
by  HoU,  G.  J.  that  a  pawnee  detaining  the  goods  pawned  after  pay- 
ment was  a  wrong  doer.  And  the  mortgagee,  being  a  pledgee  of  the 
estate,  is  just  as  much  so  of  the  deeds  which  are  part  of  his  aecnrity. 
[Faucett,  J.  refers  to  18  Vic,  No.  19,  s.  52.] 

The  Defendants'  counsel  were  not  called  upon  in  reply. 

Faucett,  J.  I  think  that  this  action  cannot,  under  the  present 
circumstances,  be  maintained.  The  ordinary  rule  is  that  the  right  to 
the  possession  of  the  deeds  goes  with  the  legal  estate.  Now,  where 
is  the  legal  estate  in  this  case  f  It  is  admitted  to  be  in  the  Defen- 
dants. Apparently  the  property  was  held  in  trust  for  Mrs.  Murray. 
By  her  appointment  the  legal  estate  passes  out  the  hands  of  her 
trustees  into  those  of  the  Defendants.  The  appointment  is,  no  doubt, 
satisfied  by  the  payment  of  the  debt,  and  the  Plaintiffs  are  un- 
doubtedly entitled  to  call  upon  the  Defendants  to  recovery.  The 
52nd  section  of  the  Trustee  Act  assumes  that  the  fee  simple  remains 
in  the  persons  who  had  it  before,  and  provides  that  when  the  debt  is 
satisfied  the  property  reverts  to  them.  But  here  it  is  impossible  to 
say  in  whom  the  equity  of  redemption  is.  By  the  appointment  the 
legal  estate  was  taken  out  of  the  trustees,  and  it  never  was  in  her. 
She  still  retains  her  right  to  appoint,  but,  until  that  right  is  exerciaed, 
it  is  impossible  to  say  who  is  entitled  to  a  reconveyance.  I  am  of 
opinion  that  no  right  was  shewn  in  the  Plaintiffs  to  claim  these  deeds, 
unless  we  treat  this  notice  of  demand  as  a  direction  to  convey  to  the 
use  of  Mrs.  Murray  herself,  which  I  do  not  think  it  was. 

Sib  W.  Manning,  J.  I  take  it  that  this  mortgage  deed  being 
executed  by  a  married  woman,  without  acknowledgment,  must  be 
executed  in  virtue  of  some  deed  or  wiU,  giving  her  either  a  separate 
estate,  or  a  power  of  appointment.    In  this  deed  the  proviso    for 

(3)  10  Sim.  420.  (4)  Gro.  Jao.  S45 

(6)  2  Ld.  Baym.  909. 
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redemption  does  not  say  that  the  property  shall  revert  to  any  one,  1880. 
but  that  it  shall  he  reconveyed  to  such  uses  as  Mrs.  Murray  shall  '~ 
appoint.  It  is  quite  plain  that  the  terms  of  the  deed  imply  that  the  __  v, 
property  was  in  the  hands  of  a  trustee  for  Mrs.  Murray.  Then  the 
legal  estate  was  in  the  trustee,  either  for  her  separate  use,  or  to  such 
uses  as  she  should  appoint.  She  executes  the  power  of  appointment, 
not  so  as  to  convey  the  whole  estate,  but  only  a  limited  interest.  To 
adopt  the  PlaintiflPs  argument,  she  merely  pledges  the  property.  Then 
when  the  mortgage  is  paid  off,  according  to  the  argument,  the  legal 
estate  without  any  reconveyance  reverts,  but  to  whom  ?  To  the  trus- 
tees in  whom  it  was  before,  or  to  such  persons  as  she  may  appoint,  the 
estate  of  the  trustees  being  overridden  by  the  proviso  for  redemption. 
I  think  so  far  the  argument  is  good,  and  that  it  would  revert  without 
any  reconveyance  upon  payment.  But  qudcunque  via  data,  it  cannot 
go  to  Mrs.  Murray.  She  cannot  possibly  be  entitled  to  the  legal 
estate.  If  she  makes  an  appointment,  her  appointees  can  then  compel 
a  reeonveyance,  and  sue  for  the  deeds,  or  if  the  legal  estate  remains 
in  the  trustees,  they  can  sue.  But  the  liability  of  the  Defendants  is 
to  be  sued  either  by  the  trustees  or  the  appointees,  and  not  by  the 
Plaintiffs. 

WiKDETBB,  J.      I  concur  with  their  Honors  in  thinking  that  the 
verdict  should  be  entered  for  the  Defendants. 

Rule  absolute  with  costs. 

Attorney  for  the  Plaintiffs — 0,  M.  Dunn. 
Attorney  for  the  Defendants— D.  L.  Levy. 


Bx-PAsn  HENDERSON.  j^gQ 


Suaunary  JurUdictum—fferviee  qf  Summons-Several  Tenante.  SepUnAer  17. 

When  one  only  of  seTeral  oocnpiers  wm  served  with  a  wimmons  nnder  the 
Teninti  Act  (17  Vio.  No.  10)»  and  an  order  was  made  against  all,  a  prohibition 
was  granted. 

Undka  the  first  section  of  the  Tenants  Act  (17  Vic,  No.  10),  a 
summons  was  issued  in  the  matter  of  an  information  laid  by  one 

NrS.W.B.,  Vol.  I.,  Law.  L 
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1880.       Alexander  Mclnnes  against  Robert  Henderson^  John   Henderson, 

~  Francis  Henderson^  and  Alexander  Henderson,  for  the  purpose  of 

Hendxbson.  recovering  the  possession  of  lands  in  their  occupation.    The  summons 

was  served  upon  Alexander  Henderson  only.    None  of  the  Defendants 

appeared.     The  justices  made  an  order  that  Mclnnes  should  be  put 

in  possession  within  fourteen  days. 

Pilcher  now  moved  to  make  absolute  a  rule  nisi  for  a  prohibition 
on  the  ground  that  the  summons  had  not  been  duly  served. 

Want  appeared  for  the  Justices  to  submit.  There  was  no  appear- 
ance for  Mclnnes. 

« 

Feb  Curiam  (I).  The  prohibition  must  go.  Each  of  the 
Defendants  should  have  been  served,  as  otherwise  he  might  be 
prejudiced  by  an  order  made  behind  his  back. 

Rule  absolute  without  costs. 


1880-  WAKELY  ».  LACKEY. 


June  17.      LiahUUy  qf  Oovemment  for  non-repair  of  a  Bridge — Money  voted  ly  ParUament — 
September  3.  ObUgaiion  to  repcUr-^Negligence — **  Any  just  claim  or  demand,** 

The  Plamtiff*8  declaration  stated  that  the  Government  had  sole  charge  of  a 
certain  bridge,  and  that  money  was  voted  by  Parliament  for  its  repair  and  was 
available  and  sufficient ;  that  the  Goverdment  wrongfully,  negligently  and  im- 
properly allowed  the  bridge  to  f aU  into  disrepair,  and  that  the  Plaintiff  lawfully 
passing  over  it  was  injured. 

Jlel  /,  that  the  declaration  disclosed  no  cause  of  action. 

The  Government  is  not  bound  to  expend  money  voted  by  Parliament  for  par- 
ticular purposes,  but  has  a  discretion,  for  the  exercise  of  which  it  is  answerable  only 
to  Parliament  and  not  liable  in  a  C!ourt  of  law. 

Semhle  that  the  Claims  against  the  Colonial  Government  Act  extends  the  rights 
of  subjects  against  the  Government,  and  enables  a  subject  to  sue  the  Government 
for  a  tort. 

Declaration  (against  the  Defendant^  the  Secretary  for  Public 
Works,  who  had  been  appointed  nominal  Defendant  on  behalf  of  the 
Government) :   That  before  and  at  the  time  of  the  occurrence  of  the 

(1)  Faugbtt,  J.,  Sir  W.  Mankino,  J.,  and  Windbtek,  J. 
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injaries  hereinafter  mentioned^  the  said  Government  had  the  sole  care^       1880. 
oontrol  and  management  of  a  certain  bridge  over  Cook's  River,  known 
as  the  Undercliff  Bridge,  and  forming  part  of  a  public  highway  from         9, 
Marrickville  to  Forest  Hill,  and  the  said  Government,  by  its  officers,     I^ckot. 
had  the  sole  charge  of  repairing  the  said  bridge  for  the  protection  of 
those  of  the  public  who  should  have  occasion  to  use  the  same ;  and  a 
large  sum  of  money  had  been  voted  and  passed  by  the  Parliament  of 
the  said  colony  for  the  purpose  of  repairing  and  restoring  the  said 
bridge  into  a  safe  and  secure  state,  and  the  said  sum  became  and  was 
available  in  the  hands  of  the  said  Government,  and  was  sufficient  for 
the  said  purpose.     Averment,  that  the  said  Government  by  its  officers 
wrongfully,  negligently  and  improperly  allowed  the  said  bridge  to  fall 
nto  a  bad,  insecure  and  dangerous  state  of  disrepair,  and  continued 
the  same  in  the  said  state,  and  without  necessary  side-rails  thereto  or 
either  reasonable  or  proper  safe-guards  or  protection,  and  wrongfully, 
eardeasly  and  improperly  delayed  and  neglected  to  repair  or  restore 
the  said  bridge.     Averment,  that  afterwards  the  Plainti£f,  having  law- 
ful occasion  to  use  the  said  bridge,  and  pass  over  the  same  with  his 
horse  and  cart,  was,  by  means  of  the  dangerous  and  insecure  state  of 
the  aaid  bridge,  and  of  the  said  wrongful  and  negligent  conduct  of  the 
said  Government  and  its  said  officers  in  allowing  the  said  bridge  to 
fall  into  the  said  state  of  disrepair,  and  in  wrongfully  delaying  and 
neglecting  to  repair  the  same  or  otherwise  to  restore  or  protect  it,  as 
hereinbefore  mentioned,  precipitated  over  the  said  bridge,  and  fell  with 
the  said  horse  and  cart  into  the  said  river.    Averment  of  damage. 

Demurrer,  on  the  grounds :  1.  That  the  declaration  disclosed  no 
duty  or  obligation  on  the  part  of  the  Government  to  repair  the  said 
bridge,  so  as  to  render  the  Government  liable  to  any  person  for  any 
damage  sustained  by  reason  of  the  bridge  being  allowed  to  remain 
unrepaired.  2.  That  the  fact  of  money  having  been  voted  by  the 
Legislature,  and  being  available  and  sufficient  for  that  purpose,  did 
not  render  it  compulsory  on  the  Government  to  lay  out  the  money  in 
the  repair  of  the  said  bridge,  though  they  had  the  sole  charge  and 
eare  of  the  said  bridge.  3.  That  the  declaration  did  not  state  that  a 
reasonable  time  had  elapsed  since  the  said  money  so  voted  became 
available,  necessary  to  entitle  the  Government  to  lay  out  the  said 
money  in  accordance  with  the  said  vote. 

This  case  was  first  argued  on  the  3rd  of  September,  1879,  before 
Paucett,  J.,  and  Sir  W.  Manning,  J.  The  Court  took  time  to  consider, 
and  it  was  ordered  that  the  demurrer  should  be  re-argued  before  three 
Jadges, 


Wakely 
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1880.  M,   H.    Stephen,    Q.O.,  and  C.  J.  Manning   appeared   for  the 

Defendant  upon  the  second  argument.     The  declaration  does   not 
show  that  any  duty  was  cast  upon  the  Government   to  repair   this 
Lackxt.     bridge,  and  in  the  absence  of  such  a  duty  the  Government  cannot 
be  liable   to   an   action  for  a  mere   non-feasance.     If  there  is  no 
duty   there  is   in   law  no  negligence.      On  the  former  argument 
Plaintiff's  counsel    relied   on    the    '^  Claims    against    the    Colonial 
Government   Act.''     But   that  carries  the  case  no  further.      The 
words    '^any   just   claim   or   demand''  in   the  2nd  section   mean 
only  such    a   demand    as  could  have    been   enforced  by    petition 
of  right  before  that  Act.    The  Act  was  only  intended  to  regulate 
the  practice  in  actions    against    the   Government,    and   assimilate 
it   to  the  practice  in  ordinary  actions  between  subject  and  subject. 
The  third   section    provides    that    '^the   rights  of    parties    therein 
shall  as  nearly  as  possible  be  the  same     .     .     .     as  in  an  ordinary 
case  between  subject  and  subject."     That  means  only  the  rights  of 
parties  so  far  as  the  proceedings  in  the  action  are  concerned,  such  as 
the  right  to  discovery  and  inspection,  the  right  to  sign  judgment  if 
a  pleading  is  out  of  time,  and  other  matters  of  the  same  kind.     We 
contend  that  that  Act  was  passed  to  regulate  matters  of  procedure 
only.     At  the  same  time,  even  if  the  Court  should  think  that  tbe 
vague  words  in  the  Act  confer  a  right  to  sue  the  Government  for  a 
tort,  the  Plaintiff  must  still  show  that  a  tort  has  been  committed,  and 
there  is  nothing  in  the  Act  making  that  a  tort   which   was   not  so 
before.     Assuming  that  the  Government  is  for  all  purposes  in  the 
position  of  a  subject,  still  the  Plaintiff  must  make  out   two    things, 
that  a  duty  was  cast  upon  the  Government  to  repair  this  bridge,  and 
that  the  duty  was  negligently  omitted.     How  is  such  a  duty  cast  upon 
the  Government  ?     IS'  ot  by  the  common  law.     This  is  the  first  time 
that  one  ever  heard  of  the  Government,  having  all  the  roads   in  the 
Colony  under  its  control,  being  sued  because  a  particular  bridge  was 
out  of  repair.     The  Government  only  represents  the  public ;  and  the 
person   injured  is  one  of  the  public.     The   Government  represents 
him  as  much  as  any  other  member  of  the  public.     [Faucett,  J. 
Take  the   extreme  case  of    money   being   voted   for  a  breakwater. 
Suppose  delay  occurs  in  erecting  the  breakwater,  and  a  ship  is  lost  in 
consequence ;   is   the  Government  to  be  liable  for  the  shipwreck  ? 
WiNDEY£R,  J.     It  is  the  duty  of  the  Government  to  defend   the 
country ;  suppose  a  band  of  marauders  breaks  into  a  man's  house 
is  the  Government  to  be  responsible  f]     Clearly,  at  common  law,  the 
Government  is  not  responsible,  except  to  Parliament  in  the  consti- 
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tntional  way.     [Sir  W.  Manning,  J.    The  qaestum  is  whether  the       188a 
lite  Act  does  not  give  rights  against  the  Government,  which  did  not  ' 
exut  before  ?    Fai]CBTt,  J.     Does  that  Act  enhurge  the  liability  of 
the  Government   at  all  f]      It  cannot  give  any  rights  against  the 
Government,  except  in  cases  where  a  daty  is  cast  upon  the  Govern- 
ment.   Is  there  then  any  statute  imposing  such  a  duty  ?   The  different 
Roads  Acts  give  the  Government  certain  powers,  but  they  impose  no 
duties  upon  them.     They  do  not  vest  the  roads  in  the  Government, 
as  certain  roads  are  vested  in  trustees^  nor  do  they,  like  the  Munici- 
palities Act,  compel  the  Government  to  undertake  the  care,  construction, 
and  management  of  the  roads.     The  only  bodies  who  are  liable  for 
the  non-repair  of  roads  are  Municipalities  and  Road  Trustees,  but 
that  is  because  the  Legislature  has  vested  some  roads  in  the  one  body, 
and  obliged  the  other  body  to  take  charge  of  others.   The  Government 
is  not  in  either  of  these  positions.     It  may  assume  ihe  charge  of  a 
road  one  day,  and  lay  it  down  the  next,  the  power  given  being  entirely 
voluntary  and  discretionary.    If  a  road  is  begun,  there  is  no  obligation 
to  finish  it ;  if  it  is  made,  there  is  no  obligation  to  repair  it.     In  the 
absence  of  any  such   obligation,  how  can  the  Government  be  made 
liable  for  a  mere  act  of  non-feasance  ?     Besides,  there  is  the  physical 
impossibility  of  the  Government  looking  after  all  the  roads  in  the 
Colony.     The  Government  has  no  means,  except  what  are  supplied 
by  Parliament     [Sia  W.  Manning,  J.     It  may  be  that  the  liability 
would  be  limited  by  the  extent  of  the  means,  as  I  decided  was  the 
case  in  M'Pherson  v.  The  Borough  of  Bathurst  (I).]     Surely  the 
Government  has  a  discretion  as  to  the  manner  of  spending  these 
funds.    Is  this  Court  to  decide  what  are  the  most  urgent  public  works, 
or  to  review  the  discretion  of  the  Government  as  to  the  expenditure 
of  the  public  moneys  ?     In   any  case,  how  can  the  liability  of  a 
person  or  public  body  depend  upon  the  means  ?     There  cannot  be  a 
liability  to-day  when  a  man  has  money   enough,   and  no  liability 
to-morrow,  when  he  has  not. 

The  cases  against  corporations,  local  boards  of  health,  road 
surveyors,  &c.,  are  no  authority  for  the  present  action.  The  case 
wbich  goes  the  farthest  is  M'Pherson  v.  The  Borough  of  Bathurst  (2). 
But  the  distinction  is  that  the  Government  is  not  given  the  care, 
control,  and  management  of  the  roads  by  any  statute ;  it  takes  up 
those  public  works,  not  under  any  obligation,  but  merely  as  parens 
patrice,    Hartnall  v.  The  Byde  Commissioners  (8)  is  another  case 

(1)  Knox,  204.  (3)  4  B.  &  S.  361 ;  33  L.J.,  Q.B.,  39. 

(2)  Knox,  204 ;  on  appeal  4  App., 
Cm.,  366. 
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1880.       where  a  public  body  was  held  liable ;  bat  there  a  distinct  daty  to 
"""  repair  was  imposed  by  statute.      In  White  v.  The  Hindley  Local 

i;.  Board  (4)  the  sewers  were  vested  in  the  Local  Board  by  the  Publie 
Lasksy,  Health  Act^  and  there  was  a  positive  statutory  obligation  in  express 
terms  to  repair.  That  is  not  this  case.  If  the  Government  is  owner 
at  all  of  these  roads^  it  is  only  as  trustee  for  the  public,  in  the  same 
way  as  all  the  Crown  Lands  in  the  Colony  are  held.  There  is  no 
statute  vesting  them  in  the  Government.  The  Mersey  Docht 
TrusteeB  v.  Qibhe  (5)  falls  far  short  of  what  is  contended  for  here. 
In  the  first  place  the  trustees  there  had  power  given  them  by  statute 
to  exact  tolls  from  persons  using  the  docks,  and  were  directed  to  apply 
them  in  a  particular  manner,  viz.,  in  maintaining  and  repairing  the 
docks.  They  were  also  the  proprietors,  and  actually  received  tolls. 
But  that  case,  after  all,  simply  decided,  that  a  public  body  stands  in 
the  same  position  with  regard  to  its  property  as  a  private  person.  If 
persons  are  invited  to  use  that  property,  and  suffer  damage  from  the 
negligence  of  the  proprietors  or  their  servants,  an  action  will  lie. 
These  are  all  the  cases  in  which  public  bodies  constituted  by  statute 
have  been  held  liable  for  Tuynr-repair.  None  of  them  have  any 
application  in  this  case.  ManJey  v.  The  8t  Helenas  Oaaial  Oo,  (6) 
shews  that  where  powers  are  conferred  for  the  public  benefit  upon 
mere  trustees,  who  take  no  benefit  from  their  trust,  they  are  not 
liable  for  the  careless  exercise  of  their  powers.  Forbes  v.  The  Lee 
Conservancy  Board  (7),  a  very  recent  case,  is  to  the  same  effect. 

Oibson  V.  The  Mayor  of  Preston  (8)  shews  that  at  common  law 
no  action  could  be  brought  by  one  of  the  public  for  non-repair  of  a 
highway.  The  reason  given  is  that  '^  inasmuch  as  the  highway  ought 
to  be  repaired  by  the  public,  an  injury  arising  from  that  neglect 
cannot  be  the  subject  of  an  action,  but  it  is  only  ground  for  the 
Crown  interfering.^'  Toung  v.  Davis  (9)  is  equally  clear  on  that 
point. 

Da/rley,  Q.  0.  and  0.  B.  Stephen  for  the  Plaintiff,  in  support  of 
the  declaration.  The  real  reason  why  an  action  would  not  lie  for 
mere  repair  of  a  highway  was  because  it  would  have  to  be  brought 
against  a  parish  or  county.  This  appears  from  the  judgment  in 
McPherson  v.  Borough  of  Bathwrst  The  first  thing  to  establish  is 
that  the  Act  39  Vic,  No.  38  has  completely  altered  the  law  and 

(4)  L.B.,  10  Q.B.,  219.  (7)  4  Ex.,  Div.  116 

(6)  L.R.,  1  H.L.,  93.  (8)  L.  R.  5  Q.  B.  218 

(6)  27  L.J.,  Ex.,  159.  (9)  7  H.  <fc  N.  760;  31  L.  J.,  Ex.  260 
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giTen  to  the  subject  an  action  of  tort  against  the  Ooverntnent  in       1880. 
every  case  in  which  it  would  lie  against  individuals  or  public  bodies. "~ 
The  circumstances  of  this  Colony  are  very  different  from  those  of  the         v, 
mother  country,   and  the  Legislature   has   consequently  found  it     ^^^^"f^*^- 
necessary  to  extend  the  remedy.     Here  the  Government  enters  into 
all  kinds  of  undertakings  which  in  England  are  wholly  left  to  private 
enterprise,  and  in  carrying  out  which,  private  interests  are  largely 
affected.     For  instance,  the  Government  undertook  the  construction 
and  management  of  the  railways  and  so  took  upon  itself  the  duties  of 
a  carrier  of  goods   and   passengers.      The   Legislature   made   the 
Commissioner  for   Railways    a  corporation,    and    gave   an    action 
against    him,    which    is    really    an    action   against  the  Govern- 
ment,   as    any    damages    awarded    are    paid     out    of    the    Con- 
solidated Revenue.     But  the  Government  also  undertakes  numerous 
other  works,  such  as  the  Parramatta  River  Bridge  or  the  Maitland 
Bridge;  suppose  the  flooring  of  these  bridges  is  allowed  to  get  out  of 
repair  and  some  frightful  accident  happens,  is  no  one  to  be  liable  T 
If  the  Court  is  of  opinion  that  the  words  of  the  Act  do  not  give  a 
right  of  action  in  cases  of  tort,  we  invoke  a  distinct  decision  on  the 
point,  in  order  that  the  law  may  be  altered.     But  we  contend  that 
the  Act  gives  a  right  of  action  against  the  Government  in  every  case 
where  an  action  would  lie  against  an  individual.     We  rely  chiefly  on 
the  words  "  any  just  claim  or  demand  ^'  in  the  2n€l  section.     There 
is  nothing  to  confine  these  words  to  causes  of  action  arising  out  of 
contract.     And  the  Act  seems  drawn  so  that  the  maxim  that  the 
Crown  can  do  no  wrong  will  not  apply.    In  the  old  claims  against  the 
Crovemment  Act  (20  Vic,  No.  15),  the  words  "  Her  Majesty ''  are-used 
throughout.     Here  they  are  advisedly  omitted,  and  the  words  "  The 
Colonial  Government '^  are  substituted.      Under  this  Act  the  pro- 
ceeding is  not  against  the  Crown,  but  against  an  individual  chosen  as 
Defendant.  The  very  object  of  that  is  to  prevent  questions  of  the  Preroga- 
tive from  coming  in.     The  only  reason  why  the  Crown  cannot  be  sued 
in  tort  is  because  the  Crown  can  do  no  wrong ;  but  here  a  subject  is 
the  Defendant.      There  is  nothing  in  the  form  of  the  proceeding  to 
prevent  the  words  "  any  just  claim  and  demand ''  having  their  full 
meaning.     We  admit  that  the  words  *'  rights  of  parties  '^  refer  only 
to  procedure,  but  it  is  clear  from  section  5   that   the   Legislature 
contemplated  actions  of   all   kinds  being  brought.      That   section 
speaks  of  "  the  recovery  of  land  or  chattels."      The  only  form  of 
action  in  which  chattels  can  be  recovered  is  trover,  and  trover  is  an 
action  of  tort.     On  the  whole  construction  of  the  Statute,  comparing  ~ 
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18S0.       it  with  previous  Acts,  in  pari  materia,  it  is  clear  that  it  was  intended, 
■~  not  only  to  simplify  the  procedure,  but  to  extend  the  rights  of  persons 

V.  having  claims  against  the  Government. 
Lackey.  fj^^  second  question  is  whether  the  Oovemment,  if  liable  at  all  for 
negligence,  is  not  liable  for  the  specific  negligence  charged  in  this 
action.  The  demurrer  admits  that  the  Government  ''had  the  care, 
control  and  management  of  a  certain  bridge,  and  the  sole  charge  of 
repairing  the  said  bridge.^'  From  these  allegations,  which  are 
admitted,  springs  the  duty  of  repairing.  We  admit  that  if  it  was  not 
the  case  of  an  artificial  work  like  this  bridge,  but  if  a  road  had  been 
allowed  to  remain  in  its  original  bad  state,  the  Grovemment  would  not 
be  liable.  That  would  be  a  non-feasance.  If  money  is  voted  for  a 
breakwater  or  a  bridge  and  the  Government  does  not  erect  it,  that  is 
an  act  of  non-feasance ;  but  if  it  is  once  put  up  and  then  allowed  to 
fall  into  disrepair,  it  is  a  mis-feasance.  The  Borough  of  Bathurat  v. 
McPhereon  shews  that  in  respect  of  an  artificial  work  there  is  no 
distinction  between  non-feasance  and  mis-feasance.  The  Municipali* 
ties  Act  does  not  vest  the  streets  in  the  Corporation,  it  only  gives  the 
care,  construction  and  management.  The  declaration  says,  and  it  is 
admitted  by  the  demurrer,  that  the  Government  assumes  the  care, 
control  and  management  of  this  bridge.  That  makes  the  two  caaes 
indistinguishable.  If  money  is  voted  to  enable  the  Government  to 
carry  out  these  duties,  then  Government  is  in  exactly  the  same 
position  as  the  Municipal  Council.  It  said  that  there  is  no  statute 
which  imposes  the  duty  on  the  Grovernment  to  do  these  works  :  but 
there  is  none  that  takes  it  away.  The  Government  has  assumed  the 
duty  and  it  has  not  been  taken  away.  No  one  else  can  touch  the  bridge 
if  it  is  in  charge  of  the  Government ;  a  circumstance  relied  upon  by  Har^ 
gr(voe,  J.  in  his  judgment  in  McPherson  v.  The  Borough  of  Bathurst. 
[Faucett,  J.  Suppose  I,  out  of  pure  generosity,  build  a  bridge  over 
a  river  for  the  benefit  of  the  public,  does  that  impose  upon  me  the 
perpetual  obligation  of  keeping  it  in  repair  ?  Should  I  be  liable  in 
case  of  an  accident  ?  Windsyeb,  J.  Is  not  the  money  voted  in  the 
Appropriation  Act  to  be  spent  by  the  Government,  if  it  thinks  fit  ? 
Suppose  it  does  not  think  fit  to  repair  the  bridge,  but  thinks  that  an 
entirely  new  one  would  be  better  ?]  We  contend  that  it  makes  no 
difference  whether  the  bridge  was  built  by  the  Government,  or  taken 
over  after  being  built  by  someone  else.  If  taken  over  it  is  with  the 
obligation  to  repair.  It  is  an  artificial  work.  In  Hartnall  v.  TJie 
Byde  Gorn/missioners,  and  in  Ohrhy  v.  The  Byde  Commissioners,  the 
Defendants  had  a  discretion  as  to  expending  their  money  in  their  hands;. 
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but  the  Coart  held  that  that  made  no  diffierenee.    Forbes  ▼.  The  Lee      1880. 
Oonservaney  Board  and  Oibeon  v.  The  Mayor  ofPreeUm  were  pure  "TI 
eaies  of  non-feasance.  «. 

ilf.  R.  Stephen,  Q.O.,  in  reply :  It  is  said  that  there  has  been  a 
mis-feasance  here.  Surely  an  omission  to  repair  is  spoken  of  in  all 
the  books  as  a  non-feasance.  The  very  words  in  the  declaration  are 
"allowed  to  fall  into  disrepair."  **  Allowing  **  a  thing  to  happen  ia 
sorely  a  non-feasance.  Notwithstanding  the  passage  in  the  Borough 
of  Bathurst  ▼.  M'Pherson,  about  there  being  no  difference  between 
non-feasance  and  mis-feasanee  in  the  case  of  an  artificial  work^  that 
was  not  the  ratio  decidendi.  The  Plaintiff's  argument  goes  to  this 
lengthy  that  the  Goyemment  is  liable  if  it  assumes  the  care  and 
management  of  the  road.  It  is  admitted  that  these  functions  maybe 
assumed  and  laid  down  at  pleasure.  Is  there  any  case  to  show  that 
the  voluntary  assumption  of  a  power  involves  a  liability  T 

Cur.  Adv.  Vult. 

Faucett^  J.  In  this  case  the  Plaintiff  sues  the  Minister  for  Works, 
as  nominal  Defendant  on  behalf  of  the  Government.  [His  Honor 
stated  the  substance  of  the  declaration.]  That  declaration  ia 
demurred  to  on  these  grounds.  [His  Honor  stated  the  grounds 
of  demurrer.]  The  last  ground  raises  a  very  minor  point. 
It  is  quite  clear  that,  under  ordinary  circumstances,  if  the  duty  of  a 
public  body  to  repair  a  road  is  cast  upon  that  body  by  statute,  and 
the  road  is  not  repaired,  the  public  body  is  liable  in  an  action  to 
anyone  injured  through  the  failure  to  repair.  I  do  not  think  it 
necessary  to  enter  upon  the  general  question,  to  which  allusion  has 
been  made,  whether  a  Municipal  Corporation  is  liable  for  the  non- 
repair of  roads  with  which  it  has  not  meddled.  I  take  it  that  under 
this  recent  Act  of  Parliament,  in  order  to  make  the  Government 
liable,  some  legal  obligation  must  be  shewn.  In  my  opinion  that 
Act  does  extend  the  rights  of  the  subject  against  the  Crown.  The 
terms  of  the  Act  are  very  large.  Formerly  it  was  supposed  that  the 
Crown  was  not  liable  in  actions  of  tort.  Now  the  distinction  between 
the  different  forms  of  action  has  been,  to  a  great  extent,  done  away 
with,  and  it  is  becoming  immaterial  by  what  name  any  cause  of  action 
can  be  called  at  law ;  but  formerly  there  was  a  very  strict  distinction 
between  actions  of  contract  and  actions  of  tort ;  and  a  plaintiff  was 
frequently  put  out  of  Court  because  he  had  mistaken  the  appropriate 
form  of  action.  In  this  Act  the  words  used  are  as  comprehensive  as 
possible.     '*  Any  person  deeming  himself  to  have  auy  just  claim  or 
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1880.  demand  " — it  is  difficult  to  imagine  any  words  more  comprehensive 
In  the  2nd  section  the  rights  of  parties  against  the  Crown  are  set  out 
'v.'"*  in  the  largest  possible  terms.  Coming  to  the  3rd  section  we  find 
Lackst.  these  words : — "  The  petitioner  may  sue  such  nominal  defendant  at 
law  or  in  equity  in  any  competent  Courts  and  every  such  case  shall  be 
commenced  in  the  same  way^  and  the  proceedings  and  rights  of  parties 
therein  shall^  as  nearly  as  possible^  be  the  same,  and  judgment  and 
costs  shall  follow  as  may  be  awarded  on  either  side,  as  in  an  ordinary 
case  between  subject  and  subject.'^  We  go  on  again  to  the  5th  section, 
which  enacts  that  the  judgments  to  be  given  shall  include  ''  every 
species  of  relief/'  and  specifies  some  of  the  species— amongst  othersy 
''payment  of  money  or  damages/'  It  appears  to  me  that  the  last 
words  will  fairly  comprise  damages  in  actions  of  tort.  The  rights 
against  the  Crown  are  enlarged  by  this  Act,  and  claims  for  torts  can 
be  brought  under  it ;  in  fact,  it  seems  to  me,  that  the  Crown  is  placed, 
as  nearly  as  possible,  in  the  same  relation  towards  the  subject  as  one 
private  person  is  to  another  private  person. 

We  have  now  to  consider  whether  the  declaration  sets  out  such  a 
claim  as  is  maintainable  under  this  Act  against  the  Gk>vemment.  No 
doubt  the  declaration  goes  very  far.  It  states  that  the  road,  of  which 
this  bridge  formed  part,  was  a  public  road,  and  that  the  Legislature 
had  voted  a  sum  specifically  for  the  repair  of  this  bridge.  I  will 
assume  that  it  alleges  that  a  reasonable  time  had  elapsed  after  the 
voting  of  the  money  for  the  Government  to  carry  on  the  repairs.  The 
question  then  is  whether,  supposing  that  all  these  things  are  set  out 
in  the  declaration,  and  that  there  is  an  allegation  of  negligence,  the 
Government  is  liable  in  this  action.  I  am  of  opinion  that  the 
Government  is  not  liable,  and  on  this  ground :  that  no  obligation 
which  this  Court  can  enforce  or  deal  with  is  shewn  by  this  declaration. 
In  deciding  this  question  we  must  apply  our  knowledge  of  constitu- 
tional law  and  the  practice  of  Parliament.  It  is  quite  dear  that 
there  is  no  law  obliging  the  Government  to  carry  out  these  repairs, 
whether  we  take  the  "  Government ''  to  be  the  Ministry  for  the  time 
being,  or  the  Governor,  or  the  Governor  and  Executive  Council.  I 
take  the  last  to  be  meant.  I  cannot  find  any  such  obligation ;  I  can 
see  no  duty  prima  fade  to  make  the  roads  ;  and  because  the  money 
is  voted,  and  is  in  the  Public  Treasury  available  for  the  particular 
purpose,  to  hold  that  the  Government  is  bound  at  law  to  spend  it  in 
that  way,  is  not  supported  by  anything  in  the  declaration,  or  by 
anything  we  know  judicially.  Suppose  the  money  voted,  and  that 
the  Government  afterwards  finds  out  that  it  is  inadvisable  to  do  the 
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work  in  the  particalar  way  contemplated,  can  this  Court  interfere  1880. 
to  compel  the  expenditure  of  the  money  in  the  way  directed  by  tbe~^^ 
Legialatnre.  And,  if  we  cannot  interfere  to  control  the  political  9. 
action  of  the  Government,  how  can  we  say  that  it  is  liable  for  not  ^<'K'^* 
acting  T  Take  the  case  of  deepening  a  harbour.  A  sum  of  money 
is  voted  for  that  purpose.  The  Government  thinks  that  it  was  a 
mistake  to  vote  the  money,  and  does  not  spend  it,  in  fact  refuses  to 
spend  it.  Can  the  owners  of  vessels  make  the  Government  liable 
for  not  carrying  out  the  intended  works?  Take  also  the  case  of 
any  other  public  work.  Take  for  instance  this  building.  Most 
of  us  suffer,  more  or  less,  in  some  way  from  the  want  of  ventilation 
and  proper  accomodation.  I  understand  that  money  has  been  voted 
for  another  building,  but  no  steps  have  been  taken  by  the  Govem- 
meDt  to  erect  it.  Can  we  bring  an  action  (I  wish  we  could)  against 
the  Government  for  neglecting  to  expend  the  money,  or  could  the 
representatives  of  any  of  us  who  might  die  in  consequence  of  the 
injury  to  our  health  in  being  compelled,  day  after  day,  to  sit 
in  this  unhealthy  atmosphere  bring  such  an  action?  This  is 
an  extreme  case,  but  I  put  it  only  to  show  the  absurdity  of  actions 
like  the  present.  Again,  the  public  roads  of  this  colony  extend  over 
a  very  large  area;  yet,  if  we  grant  this  claim,  there  is  not  a  defect  on 
any  road  in  the  colony  for  which  an  action  would  not  lie,  provided 
money  had  been  voted  by  Parliament  for  its  repair.  The  extreme 
degree  of  liability  which  would  follow  from  our  holding  that  the 
Giovemment  is  liable  in  the  present  instance,  should  alone  make  us 
hesitate  before  coming  to  such  a  conclusion. 

There  is  another  consideration  which  has  been  urged  upon  us.     It 

is  said  that  the  Government  of  this  colony  undertakes  many  things 

which,  in  England,  are  not  done  by  Government  at  all ;  and  that  the 

law  which  is  applicable  in  England  is  not  applicable  here.    Well,  if 

Gk»vemment  takes  the  management  of  the  railways,  it  appears  to  me 

tha^  even  within  the  appointment  of  a  commissioner,  who  is  made 

liable,  the  Government  would  be  liable  in  an  action  for  injury  caused 

to  a  passenger  or  loss  of  goods.    Take  another  instance.     If  the 

Government,  in  carrying  out  a  particular  work,  say,  a  bridge,  is  guilty 

of  negligence  by  which  injury  is  caused  to  any  person,  I  think   it 

would  be  liable.    But  this  is  not  at  all  that  case.     Here  it  is  sought 

to  make  the  Government  liable  merely  for  not  expending  money  voted 

by  Parliament.    That  is  a  breach  of  constitutional  duty  for  which 

the  Government  may  be  answerable  to  Parliament,  but  we  cannot 

make  it  liable  in  an  action.  
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1880.  There  is  one  other  circumstance.     I  am  surprised  that  when  this 

"II  bridge  is  known  to  be  out  of  repair  persons  use  it  at  all,  or  do  not 

V.  use  it  with  sufficient  care.     Upon  these  pleadings  the  question  does 

Laoket.    jj^^  m^,  but  I  should  certainly  say  that  the  Plaintiff  was  guilty  of 

contributory  negligence. 

I  decide  this  case  howerer,  on  the  broad  principle  that,  according  to 
what  we  Icnow  of  the  Constitution,  the  (jovemment  is  under  no  legsl 
obligation  to  carry  out  works  sanctioned  by  Parliament,  and  for  which 
money  has  been  voted.  It  is  for  Parliament,  and  not  for  this  Court, 
to  enforce  the  orders  of  Parliament— if  they  are  orders.  I  think 
this  action  cannot  be  maintained. 

Sir  W.  Manning,  J.  I  am  of  the  same  opinion.  [His  HoDor 
stated  the  effect  of  the  declaration,  the  grounds  of  demurrer,  and  the 
arguments.]  In  this  first  place  I  am  satisfied  that  the  Act  gives 
private  individuals  a  remedy  against  the  Government  for  torts.  The 
Act  20  Vic,  No.  15,  goes  a  long  way  in  that  direction.  Then  comes 
the  Act  24  Vic,  No.  27,  which  does  not  apply  to  a  case  of  this  sort.  It 
did  not  seem  to  contemplate  extending  the  relief  then  granted  under 
petitions  of  right,  but  only  regulated  the  procedure.  But  it  left  the 
Act  20  Vic,  No.  15,  untouched,  and  that  Act,  as  I  have  said,  greatly 
enlarged  the  rights  of  the  subject.  Then  comes  this  Act  which  goes 
a  long  way  further,  and  recognises  the  fact  that  the  Government  in 
this  colony  undertakes  many  things  by  which  the  individual  may  be 
injured.  I  think  the  words  of  the  Statute  are  abundantly  large 
to  include  actions  of  tort,  if  the  injury  for  which  the  action  is  brought 
is  committed  by  the  Government,  in  doing  any  work.  But  then  it  is 
objected  here,  that  what  is  complained  of  is  a  mere  act  of  non- 
feasance. The  declaration  does  not  say  that  the  Government,  in  doing 
some  work,  injured  the  Plaintiff;  but  that  the  Government  did  not 
put  the  bridge  in  proper  repair.  It  is  simply  and  purely  an  act  of 
non-feasance  which  is  complained  of.  The  declaration  narrows  down 
the  question  for  our  consideration  very  much.  That  question  is  not 
whether  the  Grovemment  is  bound  to  repair  all  the  roads  throughout 
the  colony,  but  whether  it  was  bound  to  repair  a  certain  specific 
bridge,  for  the  repair  of  which  money  was  voted,  and  which  the 
Government  improperly  and  negligently  delayed  to  repair.  The 
declaration  has  gone  as  far  as  possible  in  narrowing  down  the  question 
which  we  have  to  consider. 

We  must  look,  as  his  Honor  says,  at  the  political  aspect  of  the 
case.  The  Executive— as  the  highest  authority  in  the  land — ^is 
entrusted  with  a  very  wide  discretion.     The  words  of  the  Appropriik- 
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tion  Act  shew  this.    The  vote  for  eaeh  Department  begins  with  the       1880. 
words  "  any  sum  or  sums  of  money  not  exceeding  '^   the  amounts 
afterwards  voted,  thereby  shewing  that  the  Department  is  not  bound 
to  spend  the  whole  vote.  Lackey. 

The  Executive  is  not  bound  to  carry  out  every  work  for  which 
money  is  voted.  It  may  change  its  mind ;  it  may  find  out  from  the 
reports  of  its  officers  that  the  work  would  cost  a  great  deal  more  than 
the  money  voted ;  it  may  think  that  Parliament  will,  very  probably, 
change  its  mind  as  to  the  necessity  or  expediency  of  the  work.  The 
Executive  is  invested  by  Parliament  with  too  wide  a  discretion  to  enable 
us  to  interfere.  The  illustration  given  by  his  Honor  is  very  much  in 
point.  It  appears  that  a  specific  sum  of  money  has  been  voted  for  a 
new  Court-house,  and  no  one  can  dispute  the  necessity  for  its  being 
expended.  But  can  we  issue  a  mandamus  to  the  Government  to 
compel  the  expenditure  of  that  vote  ?  Certainly  not ;  for  the  Govern- 
ment has  an  absolute  discretion.  Suppose  a  vote  being  passed  for 
bailding  a  lighthouse.  The  Grovemment  does  not  build  it.  There 
may  be  reasons,  good  or  bad,  for  taking  this  course ;  at  any  rate,  the 
Government  will  not  build  it.  Can  this  Court  interfere  f  It  is 
inconsistent  with  the  notion  of  the  general  authority  of  the  Executive 
that  this  Court  should  have  such  a  power. 

With  reference  to  acts  of  misfeasance,  there  can,  I  apprehend,  be  no 
doubt  as  to  the  liability  of  the  (rovemment.  Perhaps,  before  the  last 
Act  passed,  it  was  necessary  to  have  a  Commissioner  for  Railways  who 
mi9:ht  be  sued,  but  I  apprehend  that  under  this  Act,  even  if  that 
portion  of  the  Bail  ways  Act  were  repealed,  the  Government  would  be 
liable  in  an  action  for  any  negligence  causing  injury,  either  to  passengers 
or  goods.  But  as  this  is  a  simple  case  of  non-feasance,  we  cannot 
make  the  Government  liable  in  this  Court  for  the  serious  misfortune 
which  has  happened  to  this  Plaintiff. 

WiNDEYER,  J.  I  am  entirely  of  the  same  opinion,  and  think  that 
the  demurrer  must  be  sustained.  The  Plaintiff's  claim  is  a  very  startling 
one,  and  no  argument  has  been  advanced  to  induce  me  to  think  that 
it  should  be  entertained.  The  illustrations  which  have  been  put  by 
their  Honors  show  the  extraordinary  results  which  would  follow  if  we 
held  that  the  Government  was  liable  in  this  action.  The  declaration 
assumes,  that  if  the  money  for  a  certain  work  is  voted  by  Parliament, 
and  the  work  is  not  done,  the  Government  is  guilty  of  negligence. 
That  is  the  point  where  the  Plaintiff  is  entirely  in  error.  When  money 
is  voted,  it  is  placed  at  the  disposal  of  the  Government ;  but  there  is  no 
legal  obligation  to  expend  it  cast  on  the  Government  at  all.  The  money 
is  placed  at  its  disposal,  to  be  used  at  its  discretion.     For  the  expen- 
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1880.  ditnre  or  non-expenditare  of  that  money  the  Oovernment  is  respon- 
sible to  Parliament  in  the  Constitutional  way,  but  not  to  this  Court. 
After  the  money  is  voted  the  Government  may  see  that  it  is  entirely 

liAOKxr.  insufficient  for  the  purpose  for  which  it  has  been  voted^  or  thai  itmsy 
be  better  spent  elsewhere.  It  would  be  a  very  serious  matter  indeed 
if  the  Government  had  to  go  and  spend  money  in  a  blind  way^  simply 
because  it  had  been  voted  by  Parliament.  Every  Government  alwiys 
takes  upon  itself  the  responsibility  of  expending,  or  not  expending^ 
at  its  discretion,  all  sums  of  money  appropriated  by  the  vote  of 
Parliament.  It  therefore  does  not  by  any  means  follow  that  the  delay 
in  spending  this  money  voted  for  this  bridge  amounted  to  negligence. 

It  has  been  attempted  yi  .the  argument  to  establish  analogy 
between  the  Government  and  certain  bodies  in  the  Mother  Country. 
Such  analogy  appears  to  me  altogether  to  fail.  In  all  these  eaaei 
there  was  some  legal  obligation  to  repair. 

I  think  for  the  reasons  given  at  length  by  their  Honors  that  the 
Plaintiff  has  entirely  failed  to  shew  any  such  legal  obligation  in  this 
case. 

With  reference  to  the  questions  which  have  been  raised  as  to  the 
effect  of  the  new  Claims  against  the  Colonial  Government  Act,  though 
we  all  think  that  the  Act  gives  very  wide  rights  to  the  subjecti 
probably  wider  than  before,  it  will  be  sufficient  in  each  case  to  isy 
whether  any  particular  claim  comes  within  that  Act. 

Judgment  for  the  DefendcmL 

Attorney  for  the  Plaintiff— 12.  B.  Smith, 

Attorney  for  the  Defendant — Williams  (Crown  Solicitor). 
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BOSLET  V.  THE  BANE  OF  AUSTBALASIA.  i880. 


Banker  and  Customer — Cfkaring  cheques  from  Branch  Office— Reasonable  time —  September  6. 
Course  qf  post — Evidence  to  explain  entry  in  ledger, 

A  cheque  upon  the  A.  J.  S.  Bank,  Sydney,  wu  paid  into  a  Branch  of  the  Bank  of  A. 
m  Newtown  to  the  credit  of  a  coBtomer  in  the  forenoon  of  the  14th  January.  It 
was  credited  in  the  ledger  on  the  6ame  day  as  "  cheque."  According  to  the 
ordinary  courae  of  post  if  the  cheque  was  eent  to  the  head  office  in  Sydney  to  be 
cleared,  notice  of  its  being  good  would  not  be  received  at  the  branch  office  till 
the  morning  of  the  16th.  A  cheque  was  presented  on  the  15th  and  dishonoured. 
At  the  trial  in  the  District  Court  the  Judge  refused  to  admit  evidence  as  to  the 
time  it  took  to  dear  cheques  from  the  suburban  branches  of  other  Banks  and 
between  the  Banks  in  the  city.  He  also  refused  to  admit  evidence  to  show  the 
meaning  of  the  entry  in  the  ledger. 

Heldf  that  the  evidence  ought  to  have  been  admitted. 

Held  also,  that  a  customer  is  not  entitled  to  treat  cheques  paid  in  as  cash  and 
draw  against  them  in  the  absence  of  a  special  agreement. 

Appeal  from  the  Metropolitan  District  Court.  The  following  case 
was  stated  by  Josephson,  D.C.J.:— - 

"  This  was  an  action  brought  in  the  District  Courts  Sydney^  against 
the  Bank  of  Australasia  for  J620O  damages^  in  consequence  of  the 
Bank  having  dishonoured  two  cheques  of  tbe  Plaintiff  for  £\  2s.  and 
£&  148.  9d.  The  case  was  heard  before  me.  It  appeared  from  the 
evidence  adduced  at  the  trial  that  on  the  14th  January  Bosley's 
account  was  overdrawn  Id.,  and  in  the  forenoon  of  that  day  a 
cheque  drawn  by  W.  T.  Shorter  for  £7  lOs.  6d.  on  the  Australian 
Joint  Stock  Bank  was  paid  into  Bosley's  credit.  The  Manager,  at 
the  trial,  swore  that,  according  to  the  ordinary  course  of  post,  this 
cheque  would  not  be  cleared  until  the  morning  of  the  16th  (two  days 
after),  inasmuch  as  the  mail  left  Newtown  at  1*30  p.m.  on  the  14th; 
this  would  not  reach  Sydney  until  too  late  for  the  last  bank  exchange 
of  that  day  in  Sydney.  It  would  then  be  exchanged  on  the  morning 
of  the  15th,  and  returned  by  the  earliest  post  after  the  exchange, 
which  would  not  reach  Newtown  until  that  evening  after  bank  hours, 
but  would  be  to  the  customer's  credit  before  bank  hours  on  the  16th. 
During  the  forenoon  of  the  15th  a  cheque  by  Bosley  for  £\  2s.  was 
presented  for  payment ;  there  being  no  funds,  unless  (according  to 
the  Manager's  evidence)  Shorter's  cheque  had  been  so  exchanged  and 
cleared.  This  cheque  of  Bosley's  was  dishonored,  the  clerk  at  the 
counter  at  the  same  time  telling  the  person  who  presented  it  that  the 
effects  were  not  clear,  and  to  call  again  to-morrow ;  and  the  cheque 
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1880.        was  marked  'Present  again  to-morrow.'     [The  case  then  went  on 
T"  to  refer  to  the  dishonor  of  another  cheque^  as  to  which  the  Judge 

V.  decided  in  favour  of  the   Defendants.]     On   the  production  of  the 

A^I-RAL^^  Bank's  ledger  it  shewed  that  the  deposit  of  £7  10s.  6d.  was  entered 
as  it  appeared  in  the  ledger.  Evidence  was  tendered  by  the  Bank  as 
to  the  time  it  took  to  clear  cheques  in  other  suburban  banks,  and  also 
amongst  banks  in  the  city  itself,  but  the  evidence  was  rejected  by  me, 
as  was  also  any  evidence  as  to  what  was  the  meaning  of  the  entry  in 
the  ledger,  '  cheque '  credited  on  the  14th.  I  gave  a  verdict  for  the 
Plaintiff,  damages  £10  lOs,  and  stated  that  I  did  so  on  the  following 
grounds,  viz. : — 1.  That  I  considered  credit  had  been  given  to  the 
Plaintiff  by  the  Bank  on  the  14th  January,  as  appeared  by  their 
ledger,  no  notice  having  at  any  time  been  given  to  the  Plaintiff  that 
cheques  paid  in  by  him  should  not  be  drawn  upon  till  cleared. 
2.  That  an  unreasonable  time  had  been  taken  by  the  Bank  to  clear 
Shorter's  cheque. 

''  From  this  decision  the  Defendants  now  appeal  on  the  ground  that 
I  was  wrong  in  so  admitting  and  rejecting  the  evidence,  as  herein- 
before mentioned,  and  that,  as  a  matter  of  law,  I  ought  to  have  found 
a  verdict  for  the  Defendants/' 

Want  for  the  Defendants  in  support  of  the  Appeal.  If  we  had 
been  allowed  to  give  the  evidence,  we  could  have  shewn  that  all  was 
done  which  could  reasonably  be  done  to  clear  the  cheque.  Eddy  v.  The 
Bank  of  New  South  Wales  (1)  shews  that  a  customer  is  not  entitled 
to  treat  cheques  as  cash  in  the  absence  of  a  special  agreement,  and 
also  that  a  bank  is  entitled  to  avail  itself  of  the  post  office,  and  need 
not  employ  a  special  messenger.  In  fact,  in  that  case,  a  bank  was 
held  liable  because  it  did  not  trust  to  the  ordinary  delivery  of  letters, 
but  interfered  with  the  regular  course  of  post.  The  Bank  may  give 
evidence  to  explain  entries  in  the  ledger.  Prince  v.  The  Oriental 
Bank  (2).  Hare  v.  Henty  (3)  is  an  authority  that  a  cheque  is 
presented  within  reasonable  time  if  a  bank  avails  itself  of  the  post 
office.     Boyd  v.  Emmerson  (4). 

Simpson  for  the  Plaintiff.  The  point  whether  there  was  an  agree- 
ment to  treat  the  cheques  as  cash  was  not  taken  in  the  District  Court. 
The  only  question  which  was  argued  was  whether  two  days  was  an 
unreasonable  time.  We  submit  that  it  was.  It  is  absurd  that  a  cheque 
paid  into  the  bank  in  Newtown  cannot  be  placed  to  a  man's  credit 

(1)  Knox,  299.  (3)  7  Jur.,   N.S.,  623. 

(2)  3  App.  Cas.,  382,  (4)  2  A,  and  £,,  184. 
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until  the  aecond  day  after  it  is  paid  in.    The  Bank  has  no  right  to       1880. 
use  the  post,  if  it  involyes  such  an  unreasonable  delay.    Besides,  in  ~ 
this  case,  the  Bank  credited  the  cheque  on  the  14th,  and  it  cannot  be         «. 

said  now  that  there  were  no  funds  to  the  PlaintifPs  credit.  .  Baitk,  of 

Australasia. 

Faucbtt,  J.  In  this  case  it  appears  that  the  Plaintiff,  who  was  a 
eostomer  of  the  Newtown  branch  of  the  Bank  of  Australasia  was 
overdrawn  on  the  14th.  In  the  course  of  the  forenoon  of  that  day 
a  cheque,  drawn  by  Shorter  for  £7  odd,  was  paid  into  that  branch  to 
the  Plaintiff's  credit.  The  next  day  Bosley  sends  a  cheque  to  the  Bank 
which  was  dishonoured.  The  Bank,  in  the  meantime,had  sent  Shorter's 
cheque  into  Sydney  for  the  purpose  of  having  it  presented  at  the 
Bank  on  which  it  was  drawn.  At  the  time  when  the  Plaintiff's 
cheque  was  presented  no  intimation  had  been  received  by  the  bank 
whether  Shorter's  cheque  had  been  honoured  or  dishonoured,  nor  was 
any  such  intimation  received  until  after  banking  hours  on  that  day. 
At  the  time  the  cheque  was  presented,  the  person  who  presented  it 
was  informed  that  there  had  been  no  clearing,  and  was  told  to  call 
next  day.  Under  the  circumstances  the  Judge  refused  to  admit 
evidence  of  the  time  which  it  would  take  to  have  the  cheque  cleared, 
using  the  ordinary  course  of  post.  It  seems  to  me  that  he  took  it 
into  his  own  hands  to  decide  on  the  evidence  then  before  him  that 
the  time  taken  was  unreasonable.  It  struck  me  and  still  strikes  me 
that  the  time  was  very  long  indeed ;  but  I  am  of  opinion  that  the 
evidence  ought  to  have  been  admitted,  and  that  it  was  evidence  which 
ought  to  have  been  before  the  Judge,  acting  as  a  jury.  I  cannot  say 
that  it  is  unreasonable  for  a  bank  to  send  cheques  by  post,  nor  can  I 
see  that  a  branch  bank  is  bound  to  have  a  special  messenger  to  convey 
every  cheque  which  is  presented  to  the  head  office.  It  may  be  a 
more  convenient  course  for  everyone  concerned  to  send  the  cheques  in 
parcels  from  time  to  time.  We  see  that  in  country  banks  it  is  not 
necessary  to  employ  a  special  messenger,  and  there  is  no  reason  why 
the  same  rule  should  not  apply  to  suburban  banks. 

Another  point  on  which  it  strikes  me  his  Honor  made  a  mistake 
in  point  of  law,  is  this.  He  states  in  the  case,  "  I  considered  credit 
to  have  been  given  to  the  Plaintiff  by  the  Bank  on  the  14th  of 
January ;  no  notice  having  at  any  time  been  given  to  the  Plaintiff  that 
cheques  being  paid  in  by  him  should  not  be  drawn  upon  till  cleared." 
It  strikes  me  that  the  notice  should  have  been  the  other  way.  When 
cheques  are  paid  in,  the  understanding,  in  the  absence  of  any  special 
agreement,  is  that  they  shall  not  be  drawn  against  until  it  has  been 
ascertained  whether  they  are  good  or  not.     It  seems  also  that  the  _ 
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1880.       Judge  refused  to  admit  evidence  to  show  what  the  meaning  of  tlie 
words  '^  by  cheque  ^'  was,  and  to  have  treated  what  might  have  been  a 
^,  conditional  payment  as  an  absolute  payment. 

Australasia.      Sir  W.  Manning,  J.     I  am  of  the  same  opinion  on  the  same 
grounds.     At  first  I  felt  considerable  repugnance  to  interfere  with  the 
verdict ;  first,  on  the  ground  of  an  appeal  being  brought  before  the 
highest  tribunal  on  so  small  a  matter ;  and  also  because  a  person  may 
feel  reasonably  surprised  to  find  that  a  cheque  has  been  dishonoured 
after  he  has  paid  in  a  cheque  the  day  before  at  Newtown,  which  had 
only  to  be  presented  in  Sydney.     Again^  the  dishonour  of  a  cheque 
for  so  small  an  amount  as  £1  28.  seems  rather  a  harsh  proceeding. 
But  when  we  look  into  the  law  we  are  compelled  to  grant  a  new  trial 
I  am  not  at  present  prepared  to  say  whether  it  is  a  reasonable  custom 
to  send  cheques  by  post  when  the  time  taken  is  so  long,  but  I  think 
that  the  evidence  tendered  as  to  the  existence  of  the  custom  should 
have  been  admitted.    Then,  as  to  the  meaning  of  the  entry  in  the 
ledger,  a  bank  is  certainly  not  bound  to  pay  the  cheque  of  a  customer 
unless  there  are  funds  in  hand  to  his  credit.    A  cheque  is  clearly  not 
funds  in  hand  until  it  has  been  honoured  at  the  bank  at  which  it  was 
drawn.    A  bank  may  choose  to  treat  it  as  cash,  but  the  customer  is 
not  entitled  to  claim  as  a  right  to  have   it   so  treated.     I   think, 
therefore,  that  the  Judge  was  wrong,  and  that  he  ought  to  have 
received  evidence  to  explain  the  entry. 

I  may  say  that  after  looking  at  the  pass-book  itself  I  think  it  very 
likely  that  the  same  course  with  regard  to  clearing  cheques  had  been 
adopted  in  other  instances  with  the  customer's  knowledge,  for  I  find 
that  generally  two  or  three  days  elapse  between  cheques  being  paid  in, 
and  other  cheques  being  drawn  against  them. 

WiNDBTER,  J.     I  concur  with  their  Honors. 

Appeal  allowed ;  new  trial  granted ;  costs  of  the 

appeal  to  abide  the  event. 

Attorneys  for  the  Plaintiff. — Shorter  and  Fitzgerald. 
Attorney  for  the  Defendants. — jB.  W,  Rohberds. 
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THE  MUNICIPAL  COUNCIL  OF  SYDNEY  r.  MACLEAY. 

1880. 


Sfdneif  Cwparatiim  AcL    (43  Fie.,  No.  ^y-Ataeatmad  of  RaUM^—HoMM occupied^ 

wUk  tmrrmmdmg  lamd,  Sqitember  7. 

Appellant  owned,  in  City  of  Sydney,  a  booae,  tnmanded  by  thirteen  acres  of 
land,  in  the  occapation  of  a  tenant,  who  for  many  years  had  paid  rent  for  the 
whole  of  the  property. 

The  Valuer  appointed  nnder  the  Sydney  Corpoimfcion  Act,  iiiiiraeiiid  tiie  annual 
Taloe  of  the  whole  properly  at  £1,746,  allowing  foor  acres  of  hnd  as  sufficient 
to  belong  to  the  hooae,  and  aqpitalising  the  other  nine  acres,  and  sniioBBing  them 
at  6  per  cent,  on  that  amonnt  less  oat-goings. 

On  appeal  the  District  Court  Judge  yaried  this  mode  of  assessment^  by  siwwHring 
the  house  at  £500,  capitalising  the  whole  of  the  thirteen  acres  as  before,  and 
amnHilii^  the  annual  Talue  of  the  whole  property  at  £1,275. 

Held,  revening  the  decision  of  the  District  Court  Judge,  that  in  assessing  the 
Tahieof  the  same,  the  Valuer  should  have  endeavouied  to  asoertsin  the  fair 
average  annual  Talue  of  the  whole  property  as  it  then  stood  as  occupied  land,  and 
tiiat  the  rent  was  not  necessarily  the  test  of  such  value. 

Appeal  from  a  decision  of  Dowling^  D.CJ.,  pursuant  to  the 
"  Sydney  Corporation  Act  Amendment  of  1880/' 

The  case  was  as  follows ; — 

I.  The  Appellant^  dissatisfied  with  the  assessment  made  upon  his 
property,  appealed  against  the  same,  and  which  appeal  was  heard  and 
determined  by  me  in  January  last,  at  a  special  sitting  of  the  District 
Court.  The  following  were  the  grounds  of  appeal: — 1.  That  the 
fair  average  annual  value  of  the  premises,  dear  of  out-goings  not 
exceeding  £10  per  cent.,  upon  which  the  assessment  is  made,  is  in 
excess  of  the  real  fair  average  annual  value  of  said  premises,  clear  of 
such  out-goings,  the  real  fair  average  value  being  £360.  2.  That  the 
property  comprised  in  the  said  assessment  consists  of  Elizabeth  Bay 
House  and  grounds,  and  is  in  the  occupation  of  William  Macleay, 
as  tenant  to  Sir  George  Macleay,  and  must  be  considered  as  one 
property.  3.  That  the  assessment  is  wrong,  it  having  been  made  on 
the  house  and  on  the  ground  separately,  treating  the  house  as  occupied 
and  the  ground  as  imoccupied.  4.  That  the  valuer  was  wrong  in 
treating  any  of  the  property  as  unoccupied.  5.  That  part  of  the 
assessment  is  calculated  on  the  capital  value  of  part  of  the  property, 
but  it  should  only  be  calculated  on  the  fair  average  annual  value  of 

the  property,  clear  of  outgoings,  the  whole  of  the  property  being  

occupied. 
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1880.  2.  The  Appellant^  dissatisfied  with  my  determination  as  to  the 

"71  principle  on  which  I  altered  the   assessment^  has  appealed  to  the 

CoxjvoiL  OT  Supreme  Courts  pursuant  to  the  Sydney  Corporation  Act  Amendment 
Stdkk     Qf  iggo. 

Maclbay.  3.  It  was  admitted  that  the  Appellant  owned  in  the  City  of  Sydney 
a  house^  surrounded  by  about  thirteen  acres  of  land  (though  at  the 
time  the  assessment  was  made  the  valuer  believed  more)^  and  that  it 
was  actually  in  the  occupation  of  a  tenant,  who  for  years  had,  as  for 
rent,  paid  £400  for  the  whole  of  the  property.  It  was  also  admitted 
that  no  tenant  would  rent  the  same  property  for  more  than  £700  a  year. 

4.  The  valuer,  duly  appointed  under  the  Act,  had  assessed  the 
whole  of  the  property  at  £1,746.  He  stated,  on  cross-examination 
by  Mr.  Pilcher  on  behalf  of  the  Appellant,  that  he  allowed  four 
acres  of  land  as  sufficient  to  belong  to  the  house,  and  had  capitalised 
the  other  nine  acres,  and  had  assessed  them  at  6  per  cent.,  on  that 
amount,  less  out-goings. 

6.  It  was  contended  for  the  Appellant  that  the  principle  on  which 
the  assessment  was  made  was  wrong  in  this,  that  the  valuer  had  no 
right  to  assign  so  much  land  to  the  house  and  separately  assess  the 
remainder  of  the  land  as  in  paragraph  4;  and  lastly,  that  the  proper 
assessment  was  on  the  basis  of  the  fair  average  annual  value  that  any 
one  would  pay  for  the  same  as  one  holding,  less  out-goings,  and 
evidence  of  the  rent  procurable  for  the  same  was  the  best  and  only 
evidence  on  which  I  had  to  act  in  determining  what  such  fair  average 
annual  value  was. 

6.  It  was  argued  for  the  Respondent,  looking  at  the  whole  scope  of 
the  Act,  that  the  words  in  die  103rd  section  (1)  viz.,  ''the  hii 


(1)  43  Vic,  No.  3, 8. 103.  TheCk>micil 
shall  from  tiine  to  time,  direct  valuers, 
appointed  by  them,  to  enter  in  a  Ward 
Assessment  Book  for  each  Ward,  in 
the  form  or  to  the  effect  contained  in 
Schedule  H  hereto,  an  assessment  of 
all  rateable  property,  of  whatsoever 
kind,  within  the  city,  whether  occu- 
pied or  unoccupied,  such  assessment 
being  made  according  to  the  fair 
average  annual  value  of  such  property, 
with  a  deduction  therefrom  for  out- 
goings, not  in  any  case  exceeding  ten 
per  cent,  upon  such  annual  value,  and 
such  books  when  completed  shall  be 
by  such  valuers  delivered  to  the  Town 
Clerk.  And  in  case  of  the  omission 
of  any  building  from  such  assessment 


by  any  valuer,  it  shall  be  lawful  for 
the  Council  to  enter  an  assessment  for 
such  building,  which  entiy  shall  be  as 
binding,  and  have  the  same  effect  as 
if  it  had  been  originally  made  by  such 
valuer.  And  every  building,  whether 
such  building  be  vested  in  the  Crown, 
or  be  in  the  occupation  of  the  Crown 
or  not,  and  all  lands,  whether  occupied 
or  not,  within  the  said  city,  shall  be 
deemed  to  be  "rateable  property" 
within  the  meaning  of  this  Act.  And 
in  assessing  the  average  annual  value 
of  unoccupied  land  for  the  puipooe  of 
this  section,  such  value  shall  be  deemed 
to  be  a  sum  not  exceeding  six  per  centum 
per  annum  on  the  estimated  capital 
value  of  such  land. 
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average  annual  value  ''—would  not  bear  the  eooatniction  endesvonred      1880l 

to  be  placed  on  them.    The  said  words  were  naed  intentxHially  to 

include  something  more  than  rent,  and  referenee  was  made  to  the  Oouitcil  or 

words  "  average  annual  rental/'  to  be  foond  in  the  164ch  section  of     Stdmxt 

the  Mmiicipalities  Act  of  1867,  as  evidence  of  that  intention.    It    Macuat. 

was  farther  argued  that   by  the  Corporation  Aet  land,   whether 

eccapied  or  unoccupied,  was  for  the  first  time  in  the  dty  of  Sydney 

made  rateable  property,  and  oo^t  to  be  sssfwiifJ  aeeording^.    Iliat 

if  the  land  were  unoocnpied,  then  it  would  be  aasfjinfd  as  the  eon- 

duding  words  of  the  said  103rd  sectkm  pointed  out.    In  eonduai<m 

it  was  submitted  that,  if  the  contention  of  the  other  side  were  eorrect 

aperson  might  have  twenty  acres  of  land  unoccupied,  and  if  left  in 

that  state  would  be  heavily  assessed,  yet  if  the  same  person  erected 

a  small  shanty  upon  the  same  land  it  would  then  be  ■■■p»bp«1  only  at 

what  that  shanty  would  rent  for,  which  would  be  a  clear  evasion  of 

the  statutory  liability. 

7.  When  the  appeal  was  ai^ed  before  me  I  was  not  aware  that  the 
Act  had  received  any  judicial  constructions,  snd  no  cases  were  cited 
which  would  guide  me  in  arriving  at  a  conclusion.  I  decided,  although 
not  without  some  doubt — First,  that  the  rent  obtainable  was  not  the 
tme  test  of  the  amount  property  ought  to  be  assessed  at,  for  it  was 
clear  that  since  the  passing  of  the  Act  many  large  Government 
boildingB,  such  as  the  Railway  Works  at  Bedfem,  the  Grarden  Palace, 
the  Mortukry,  and  many  others,  were  rateable  properties  for  which  no 
tenant  could  be  found.  Secondly,  I  decided  that  the  valuer  was 
wrong  in  his  mode  of  assessment,  viz.,  by  apportioning  four  acres  of 
land  to  the  house,  and  then  capitalising  the  residue  of  the  land. 
Thirdly,  I  decided  that  the  house  ought  to  have  been  assessed  at  so 
much  and  the  land  adjoining,  although  occupied  with  it,  ought  to 
have  been  capitalised  and  assessed  at  not  exceeding  £6  per  cent,  on 
that  sum,  less  iSlO  for  out-going.  Fourthly,  I  assessed  the  house  at 
£500,  capitalised  the  whole  thirteen  acres  as  in  the  preceding 
sentence,  altered  the  assessment,  and  assessed  the  whole  property  at 
£lji76,  as  being  the  fair  annual  value  thereof,  clear  of  all  out-goings. 

8.  I  considered  that  I  could  only  give  effect  to  the  language  of  the 
Act,  ''  all  lan^s,  whether  occupied  or  not,  within  the  City  of  Sydney 
shaD  be  deemed  to  be  rateable  property  within  the  meaning  of  the 
Act,''  by  deciding  as  I  did. 

The  judgment  and  dicta  of  the  judges  who  decided  the  case  of 
the  Municipality  of  Hamilton  v.  j[%6  Avsl/ralian  Aaricultural 
Oompaivy  (S)  further  justified  my  decision. 

(2)  2  S.  C.  R.,  N.  S.,  p.  158. 
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1880.  9.  The  questions  for  the  decision  of  the  Supreme  Court 


Municipal       Firstly.  Was  I  right  in  deciding  that  the  property  was  not  to  be 
CotTNciL  OF  assessed  at  the  rent  that  a  tenant  would  pay  for  the  same  ? 

V.  Secondly.  Was  I  right  in  holding  that  the  house  could  be  assessed 

Maclsat.    ^|.  g^  miich,  and  the  land  surrounding  capitalised,  and  both  assessed 
as  I  decided,  as  in  the  concluding  sentence  of  paragraph  seiren  T 

Pilcher,  for  the  Appellants,  after  referring  to  the  lOSrd  and  ll5th 
sections  of  the  Sydney  Corporation  Act,  cited  The  Sheffield  Water- 
works  Oompany  v.  Bennett  (4) ;  MtmidpaUty  of  Hamilton  v.  The 
Australian  Agricultural  Company,  (5). 

Barley y  Q.C.,  and  Simpson  for  the  respondents  cited  no  cases. 

The  arguments  may  be  gathered  from  the  special  case  and  from  the 
judgment. 

Faucbtt,  J.  It  is  no  doubt  a  great  misfortune  that  the  Legis- 
lature when  amending  the  Act  did  not  lay  down  some  definite  principle 
for  the  valuers  to  go  on  m  making  their  assessment.  To  some  eitent 
in  the  first  Act  (48  Vic,  No.  8)  a  rule  is  laid  down,  in  the  108rd 
section  by  which  the  valuers  are  to  be  guided,  but  it  is  not  very 
clearly  set  out.  Now,  what  occurred  in  the  present  case  7  It  appears 
that  Elizabeth  Bay  House,  the  property  of  Sir  George  Macleay,  is 
surrounded  by  extensive  grounds.  The  valuers,  in  making  their 
assessment  in  an  arbitrary  manner,  considered  that  four  acres  were  to 
betaken  as  garden,  as  grounds  occupied  in  connection  with  the  house, 
and  that  the  residue,  about  9  acres,  was  to  be  considered  as  unoccupied 
land,  and  liable  to  be  assessed  accordingly.  The  District  Court 
Judge  was  right  in  holding  that  such  an  arbitrary  mode  of  assessment 
could  not  be  sustained.  On  the  appeal  the  District  Court  Judge  has 
valued  the  house  at  a  certain  sum,  and  no  question  was  raised  as  to 
the  principle  which  has  guided  the  learned  Judge  in  arriving  at  that 
sum.  The  whole  land  was  then  assessed  at  a  certain  sum.  In 
arriving  at  that  sum  the  Judge  has  capitalised  the  land,  and  it  has 
been  assessed  at  6  per  cent,  on  that  sum,  less  10  per  cent.,  for  oat* 
goings.  Is  such  a  principle  in  accordance  with  the  provisions  of  the 
Act  ?  Well,  it  is  admitted  on  all  sides  that  the  learned  Judge  has 
treated  the  land  as  occupied  land.  By  the  103rd  section  of  the  Act 
a  distinction  has  been  drawn  as  to  the  mode  in  which  occupied  land 
and  unoccupied  land  should  be  severally  assessed.  As  to  the  former, 
the  assessment  is  to  be  made  according  to  the  "  fair  average  annual 
value ''  of  such  property,  with  a  deduction  not  exceeding  10  per  cent. 

(4.)  L.  R.  7,  Ex.  409.  (6)  2  S.  C,  Rep.,  N.  S.  158. 
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for  out-goings.    These  words  are  dear^  and  a  clear  principle  can  be       1880. 

deduced.     The  valuers  are  to  ascertain  the  fair  average  annual  value 

of  the  premises.    That  value  would  not  necessarily  be  the  rent  paid  by  council  of 

the  tenant,  which  might  be  immoderately  low  or  excessively  high     Stdmkt 

through  some  peculiarities  of  the  premises  or  neighbourhood.     It    Maclbat. 

may  be  the  tenant  is  paying  a  fancy  rent,  or  that,  being  a  relative  of 

the  owner,  he  is  paying  almost  a  nominal  sum.    The  rent  is  not  an 

absolute  test,  although  an  element  which  the  valuers  should  take  into 

their  consideration  in  ascertaining  the  fair  average  annual  value.    The 

house   and  land  in  the  present   case   should  have  been  assessed 

as  a  whole,  and  by  that  rule  that  land  was  occupied  with  the  house, 

and  should  not  have  been  separately  assessed.    It  is  manifest  that  the 

learned  Judge  has  taken  the  ktter  part  of  the  clause  and  applied  it 

to  occupied  lands,  and,  in  so  doing,  has  laid  down  a  rule  which  every 

valuer  would  have  to  follow  if  the  Court  upheld  the  learned  Judge's 

decision.     An  error  has  been  fallen  into  by  not  distinguishing  between 

the  earlier  and  latter  parts  of  the  section.    The  fact  that  10  per  cent. 

is  deducted  for  out-goings  does  not  make  the  rule  any  better.    In 

assessing  such  a  property  the  valuers  will  have,  as  best  they  can,  to 

ascertain  the  fair  average  annual  value,  and  such  value  will  be  the 

basil  of  the  assessment.     In  most  cases  the  rent  would  be  the  test, 

but  not  necessarily  so  in  all  cases.     The  rule  laid  down  by  the 

District  Court  Judge  is  erroneous,  and  the  appeal  should  be  upheld. 

Sib  W.  Manning,  J.  I  am  of  the  same  opinion.  The  property 
is  occupied  as  a  whole — ^the  garden,  the  curtilage,  and  the  grounds. 
There  is  one  occupation,  bondfidedxid  substantial.  In  assessing  such 
a  property  the  valuers  would  have  to  ascertain  the  fair  average  annual 
value  as  it  then  stood.  The  words  of  the  103rd  section  draw  a 
marked  distinction  between  occupied  and  unoccupied  lands.  The 
latter  only  are  to  be  assessed  in  proportion  to  the  capitalised  value. 
In  arriving  at  his  assessment  the  learned  District  Court  Judge  has 
fallen  into  a  legal  error,  and  the  Court  cannot  uphold  his  assessment. 

'WiNBETEB,  J.  I  am  of  the  same  opinion.  I  do  not  suppose  that 
the  District  Court  Judge  has  fallen  into  the  error  of  holding  that  the 
lands  surrounding  the  house  were  unoccupied  lands.  But  it  appears 
that  in  making  his  estimate  of  the  property  for  the  purpose  of  assess- 
ment, the  learned  Judge  has  proceeded  on  the  basis  that  what  the 
Legialature  has  enacted  is  to  be  applied  to  unoccupied  lands,  and  the 
fiiet  that  from  the  value  so  arrived  at  10  per  cent,  for  outgoings  have 
been  deducted,  makes  the  matter  no  better.     The  valuers,  in  making 
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18%.       their  assesament  of  such  a  property,  would  have  to  ascertain  the  fidr 
~  average  annual  value;  such  a  value  can,  in  most  instances,  be  aacer- 

Ck>ui7ciL  OF  tained  by  the  amount  of  rent  paid,  though  the  rent  would  not  be 
Sydney     necessarily  a  test,  nor  would  the  valuers  be  bound  thereby. 


V, 

Maolbay. 


Appeal  sustained  with  costs. 


Attorney  for  the  Appellant — W.  W.  BUlya/rd. 
Attorney  for  the  Respondents — Clayton. 


1880.  filiUOTT  V.  BAEEIL 


Auguit  26.    Olainu  affoirut  thi  Oifverniment— Breach  of  BiahUory  duty-^Plea  qf  the  Statute  </ 

LiimUaHane, 

To  an  action  brought  nnder  the  "  daima  against  the  Colonial  Government  Act " 
for  a  refusal  by  the  Government  to  grant  a  lease  of  Crown  Lands  for  which  the 
Plaintiff  had  applied  in  April,  1861,  in  aooordance  with  the  orders  in  Conncil  of  the 
7th  of  October,  1847,  the  Defendant  pleaded  that  the  Plaintiff's  cause  of  aetion  did 
not  accme  within  six  years  before  the  commencement  of  the  action. 

Held,  that  the  action  was  an  action  on  the  case  and  that  the  plea  was  good. 

Declaration  (against  the  Minister  for  Mines  as  nominal  Defend- 
ant)^ for  that  during  the  month  of  Aprils  1861,  the  Pl^tiff^  in  accord- 
ance with  and  in  pursuance  of  the  provisions  contained  m  Her  Majesty's 
Order  in  Council  published  in  the  New  South  Wales  OovemmerU 
Gazette  of  the  7th  day  of  Octoberj  1847«  and  of  the  regulations  made 
by  the  Government  of  the  Colony  of  New  South  Wales  in  that  behalf 
sent  in  a  sealed  tender  to  the  said  Grovemment  for  a  new  run  of  land 
which  had  never  been  occupied  before.  Averment  of  the  perform- 
ance of  all  conditions  precedent  necessary  to  entitle  the  Plaintiff  to 
have  a  lease  of  the  said  land  and  to  be  admitted  a  Crown  tenant  and 
to  occupy  and  use  the  same  as  the  lessee  thereof.  Averment  that 
the  Grovemment  refused  to  and  did  not  accept  the  Plaintiffs  said  tender, 
and  did  not  give  or  grant  or  execute  to  the  Plaintiff  any  lease  of  the 
said  land.    Allegation  of  damage. 

Fleas :  3.    That  the  alleged  cause  of  action  did  not  accrue  within 
aix  yeara  before  this  suit. 
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Bemnnrer  on  the  ground  that  the  PlaintifiPs  action  being  founded       1880. 
on  a  statute^  the  lapse  of  six  years  before  the  commencement  of  the     ~ 
action  was  no  bar  to  his  right  to  sue.  v. 

if.  H,  Stephen  Q.O.  and  Want  in  support  of  the  demurrer.  The 
authority  relied  upon  in  support  of  the  ground  of  demurrer  is  The 
Cork  and  Bandon  Bailwa/y  Company  v.  Ghode  (1).  But  the  case 
may  be  thought  not  altogether  applicable^  as  the  Plaintiff  is  suing  for 
a  breach  of  duty  rather  than  a  breach  of  contract.  But  the  more 
important  question  is  whether  the  Statute  of  Limitations  applies 
at  all  to  a  case  like  the  present.  The  Plaintiff  becomes  entitled  to  a 
lease  which  is  refused.  Could  he  sue  the  Grovemment  at  all  before 
the  late  Act  f  Thomas  y.  The  Queen  (2)  shews  that  a  Petition  of 
Kight  would  lie  for  unliquidated  damages  for  breach  of  contract,  but 
there  is  no  authority  to  shew  that  the  Crown  could  be  sued  in  that 
form  of  proceeding  for  a  breach  of  a  statutory  duty  which  is 
practically  a  tort.  Then  comes  the  Claims  against  the  Colonial 
Grovemment  Act,  89  Vic.  No.  88,  which  gives  him  the  remedy. 
Can  his  claim  be  said  to  have  accrued  till  the  passing  of  that  Act  ? 

Bavis  and  0.  B,  Stephen,  for  the  Defendant.  Rustomjee  v. 
The  Queen  (8)  shews  that  the  reason  why  the  Statute  of  Limitations 
could  not  be  pleaded  to  a  Petition  of  Right  does  not  apply  to  the 
present  case.  This  is  an  action  brought  under  the  Act  89  Vic. 
No.  38,  which  provides  that  the  rights  of  parties  shall  be  the  same  as 
between  subject  to  subject.  In  Bustomjee  v.  The  Queen  (8)  it  was 
held  that  a  plea  of  the  Statue  was  bad  because  the  Crown  was  not  in 
the  position  of  a  subject.  If  the  Government  under  the  late  Act  has 
the  liabilities  of  a  subject,  it  must  have  the  rights  of  a  subject.  This 
is  an  action  in  the  case  and  a  subject  might  plead  the  Statute. 

Faucett,  J.  This  is  a  case  of  considerable  importance.  The 
question  is  whether  the  statute  of  limitations  is  a  bar  to  the  Plaintiff's 
claim  in  the  action.  Has  that  claim  been  made  out  by  the  Plaintiff? 
It  has.  The  Plaintiff  alleges  that  he  did  all  that  was  required  under 
the  Orders  in  Council  to  entitle  him  to  a  lease,  but  that  the  Crown 
refused  to  perform  its  part.  His  right  is  therefore  made  out,  unless 
something  is  set  up  by  the  Crown  to  overthrow  this  claim  of  the 
Plaintiff.  In  the  view  that  I  take  it  is  immaterial  whether  the  claim 
is  upon  a  contract  or  for  breach  of  duty.  But  I  think  the  very 
essence  of  a  contract  is  wanting.  The  Crown  has  no  option ;  it  is 
bound  by  the  statute,  whereas  a  contract  implies  consent  or  power  of 

(1)  13  C.  Bw  826.  (3)  1  Q.  B.  Div.  487. 

(2)  L.  R.  10,  Q.  B.  31. 
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1880.       dissent.    But  here  a  duty  is  cast  upon  the  Crown;  the  Crown  is 

~  bound  to  grant  a  lease.     I  think  the  claim  arises  from  a  breach  of 

V.         duty  for  which  an  action  on  the  case  will  lie.     If  this  is  an  action  on 

Bakeb.     i-he  case  it  is  quite  clear  that  it  comes  within  the  Statute  of  James, 

though   not  within  that  of  William  IV.^  and    that    the  claim    is 

barred. 

I  cannot  see  why  the  Statute  should  not  apply  in  a  case  where  the 
Plaintiff  has  lain  by  for  nearly  twenty  years  and  when  the  Plaintiff 
may  have  preserved  their  proofs^  while  the  Gk)vernment,  through  the 
deaths  of  its  officers  and  other  causes,  might  not  have  the  necessary 
evidence  forthcoming. 

Sib  W.  Manning,  J.  This  is  really  an  action  on  the  case.  And 
this  being  a  proceeding  under  the  late  Act,  it  is  exactly  the  same  as  if 
the  action  were  between  private  persons.  If  the  Act  39  Vic.  No.  38 
had  first  given  the  Plaintiff  a  remedy  against  the  (Government,  I 
should  doubt  the  Statute  of  Limitations  applying ;  because  it  seems 
to  me  that  a  right  which  could  not  be  exercised  could  not  be  barred. 
But  it  seems  to  me  that  the  Plaintiff  might  have  proceeded  against 
the  Government  before  the  late  Act. 

WiNDEYEB,  J.     I  concur. 

Judgment  for  the  DefeadanL 

Attorney  for  the  Plaintiff — Ashdown. 

Attorney  for  the  Defendant — Williams  (Crown  Solicitor.) 
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MUNICIPALITY  OF  NUMBA  v.  LACKEY.  1880. 


lAaJbiiUy  qfthe  Oovemment  in  Trover — Property  in  baiiee — AcHon  against  owner —  September  8. 

Evidence  <if  auihority. 

A  sum  of  money  was  Toted  by  Parliament  for  the  purchase  of  two  boats  "  to  be 
placed  in  charge  of  the  Council  of  the  Municipal  District  of  Numba  for  saving 
life  and  property  in  times  of  flood.'*  The  boats  were  accordingly  bought  by  the 
Goyernment  and  placed  in  charge  of  the  CounciL  Afterwards,  a  bridge  being  in 
course  of  construction  by  the  Goyemment  on  the  same  river,  a  letter  was  written, 
under  the  instructions  of  the  Commissioner  for  Roads,  applying  for  the  loan  of  the 
boats  to  be  used  about  the  bridge  works.  The  request  was  refused.  The  Super- 
intendent of  the  bridge  works  then  took  forcible  possession  of  the  boats  and  they 
were  used  at  the  bridge  for  some  time.  Afterwards  the  Oovemment  offered  to 
return  them,  but  the  offer  was  declined.  An  action  of  trover  and  trespass  was 
then  brought  against  the  Minister  for  Works  as  nominal  Defendant.  The  pleas 
were  not  guilty  and  not  possessed.  At  the  trial  the  jury  found  a  verdict  for  the 
Plaintiffs  with  damages  £50,  the  full  value  of  the  boats. 

Held  {per  Faucstt,  J.  and  Sib  W.  Manning,  J.,  Windetbb  J.  dissentiente), 
that  the  verdict  could  not  be  disturbed  on  the  ground  that  it  was  against 
evidence. 

Meld  also  {per  Faucstt  J.  and  Windbtxb  J.,  Snt  W.  Mannino  J.  dissentienie), 
that  the  boats  did  not  become  the  property  of  the  Council  on  being  pUced  in  their 
chaige. 

Trespass  and  trover  against  the  Minister  for  Works  (appointed 
nominal  Defendant  on  behalf  of  the  Grovernment)  for  two  boats. 

PleaSj  not  guilty  and  not  possessed. 

At  the  trial  before  Windeyer^  J.  it  appeared  that  the  boats  in 
question  were  placed  in  charge  of  the  Plaintiffs  by  the  Government 
in  pursuance  of  a  vote  in  the  Appropriation  Act  of  1 878,41  Vic. 
No.  fi4t.  The  vote  was  in  the  following  terms: — "  For  the  purchase 
of  two  boats  to  be  placed  in  charge  of  the  Council  of  the  Municipal 
District  of  Numba  for  the  saving  of  life  and  property  in  time  of 
flood — £60. '^  Subsequently  an  officer  of  the  Government  requiring 
boats  for  use  at  the  works  of  a  bridge  which  was  being  built  seven 
miles  ftirther  up  the  river,  took  these  boats  out  of  the  possession  of 
the  Council  without  its  consent,  forcing  the  lock  of  the  boat-house  in 
which  they  were  kept.  The  boats  were  subsequently  offered  back  to 
the  Municipal  Council,  who  refused  to  accept  them.  A  letter  was 
written  under  the  direction  of  the  Council  to  the  Commis- 
sioner for  Roads  complaining  of  the  removal  of  the  boats  and  stating 
that  they  were  removed  by  his  authority.     He  answered  the  letter       — 
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1880.       and  did  not  deny  that  he  had  authorised  the  removal.     Beyond  this 

correspoDdence  and  the  facts  that    the    boats  were  removed  by  a 

OF  NuMBA.   subordinate  Government  officer   and  were   used  upon   GovemmeDt 

^'         works^  there  was  no  evidence  that  the  removal  was  authorised  by  the 

Government.     Windeyer  J.  directed  the  jury  to  find  a  verdict  for  the 

Defendant,  but  they  found  for  the  Plaintiffs  with  £50  damages. 

A  rule  nisi  for  a  new  trial  was  obtained  on  the  grounds :  1.  That 
the  verdict  was  against  evidence;  2.  That  the  verdict  was  perverse 
and  contrary  to  the  direction  of  the  learned  Judge;  3.  That  the 
Grovemment  is  not  liable  in  law  under  the  circumstances  appearing  in 
evidence. 

Jf.  H.  Stephen^  Q.O.  and  C.  B.  Stephen  for  the  Defendant  in 
support  of  the  rule.  The  Defendant  was  entitled  to  succeed  upon  the 
plea  of  not  possessed.  There  was  no  evidence  of  the  Plaintiffs' 
property.  The  Plaintiffs  had  a  mere  right  of  user  for  certain  pur- 
poses, the  property  in  the  boats  remaining  in  the  Government.  At 
any  rate  the  property  was  not  in  the  Plaintiffs.  The  boats  were 
placed  in  charge  of  the  Council  only,  and  the  Plaintiffs  are  a  Corpo- 
ration including  not  the  Council  only  but  the  ratepayers  of  the 
Municipality.  What  is  to  become  of  the  £60  damages.  There  is  no 
obligation  on  the  Plaintiffs  to  provide  new  boats.  Are  the  damages 
to  go  into  the  general  coffers  of  the  Municipality.  If  so  they  will  be 
paid  the  full  value  for  boats  of  which  they  were  only  entitled  to  the 
charge.  Besides,  there  is  no  evidence  that  the  act  complained  of  was 
the  act  of  the  Government.  It  is  only  shown  to  have  been  done  by 
subordinate  officers.  It  was  neither  expressly  authorised  by  the 
Government,  nor  was  it  in  the  ordinary  course  of  employment  of 
those  officers. 

Pilcher,  for  the  Plaintiffs,  shewed  cause.  No  objection  was  taken 
to  the  admission  in  evidence  of  the  letters  which  passed  between  the 
Plaintiffs  and  the  Commissioner  for  Boads ;  consequently,  they  vent 
in  as  evidence  against  the  Government.  [Sib  W.  Manning,  J.  Is 
it  not  ordinarily  assumed  that  an  officer  of  the  Government,  acting 
in  any  matter,  acts  with  the  authority  of  the  Government  f ]  Cer- 
tainly ;  but  the  evidence  goes  much  farther  than  that.  The  letter  to 
the  Commissioner  charges  him  with  authorising  the  removal.  It 
says  ''removed  by  your  authority/^  He  answers  the  letter,  and 
does  not  deny  the  charge.  That  alone  was  evidence  on  which  the 
jury  was  justified  in  acting.  The  boats  were  asked  for  by  an  officer 
in  the  public  service  and  refused ;  they  were  afterwards  taken  by  him 
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and  used  on  a  public  work^  and  his  action  is  adopted  by  the  head  of      isao. 
the  Department.     Is  not  that  sufficient  evidence  ? 

As  to  the  other  point,  whether  the  boats  were  or  were  not  the   ^^J^J' 
property  of  the  Govemment,  it  is  clear  on  the  authorities  that  a  mere         v. 
bailee,  for  temporary  purposes,  may  maintain  trover  for  an  article  in 
his  charge,  even  against  the  absolute  owner ;  Roberts  v.  Wyatt  (1) : 
A  fortiori  a  bailee  for  a  permanent  purpose  may  maintain  the  action. 
The  ground  that  the  damages  were  excessive  is  not  taken  in  the  rule. 

Jf.  H.  Stephen,  in  reply.  It  is  consistent  with  the  Council  having 
charge  that  the  Government  should  retain  the  property.  [Si&  W* 
Manning,  J.  Take  the  case  of  a  private  person  using  the  boats,  without 
leave,  could  not  the  Council  maintain  trover  against  him  ?]  Undoubt- 
edly ;  because  any  possession  is  good  against  a  wrong-doer.  It  is  not 
necessary  that  there  should  be  any  right  to  the  property ;  mere  posses- 
sion is  sufficient.  But  when  title  is  set  up  by  the  Defendants  the  Plain- 
tifiB  must  shew  a  better  title.  Here  it  was  clearly  never  intended  to 
hand  over  the  property,  and  the  Grovernment  would  have  been  guilty  of 
a  dereliction  of  duty  if  it  had  been  handed  over.  It  would  have  been 
easy  enough  for  the  Legislature  to  vest  the  property  in  the  Munici- 
pality, if  such  had  been  the  intention.  But  the  boats  are  not  even 
placed  in  charge  of  the  Municipality,  but  of  the  Council.  The 
Municipalities  Act,  section  25,  shews  that  the  two  bodies  are 
altogether  distinct.  The  Council,  by  itself,  is  not  a  corporation,  and 
if  this  action  is  maintainable  at  all,  it  is  only  by  the  Members  of 
the  Council  suing  in  their  individual  names.  [Faucett,  J.,  refers  to 
section  27.]  The  Council  can  only  sue  as  trustees  for  the  Muni- 
cipality, and  in  respect  of  rights  belonging  to  the  Municipality. 
These  boats  were  never  intrusted  to  the  Municipality  at  all,  nor  to 
the  Council  as  trustees  for  the  Municipality.  The  Council  represents 
the  general  public,  and  the  Government  represents  the  same  public. 
How  can  such  an  action,  upon  any  view  of  the  case,  be  maintained  f 
It  is  said,  on  the  other  point,  that  the  Grovernment  authorised  the 
removal  of  the  boats ;  but  the  Commissioner  for  Roads  cannot  bind 
the  Government  out  of  the  ordinary  scope  of  his  duties :  Oilss  v.  Ths 
Taff  Vale  Railway  Co.  (2). 

Faucbtt,  J.  I  am  sorry  that  we  do  not  all  agree  in  this  case. 
One  point  appears  dear  to  me,  and  the  same  point  appears  equally 
clear,  the  other  way,  to  another  of  their  Honors.  In  the  first  place, 
I  am  quite  satisfied  that  the  property  in  these  boats  remained  in  the 

(1)  2  Taunt.  268.  (2)  2  E.  &  B.  822 ;  23  L.  J.  Q.  B.  43. 
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1880.       Government^  there  being  nothing  in  the  Act  to  take  the  property  out 
~!  of  the  Government.     But  a  difficulty  remains  behind  that.    The  Act 

OF  NuMBA  says : — [His  Honor  read  the  words  of  the  Appropriation  Act.]  Now, 
^'  assuming  as  I  do,  that  the  boats,  when  purchased  by  the  Government, 
remained  Government  property,  yet  they  were  in  obedience  to  the 
Act  of  Parliament  to  be  placed  in  the  hands  of  a  certain  body^  which, 
if  not  actually  incorporated,  has  all  the  powers  of  an  incorporated 
body.  It  is  a  body  fully  recognised  in  the  Municipalities  Act ;  and 
here  the  Legislature  has  recognised  it,  no  doubt  intending  that  it 
shall  represent  the  Municipality.  Now  what  is  the  meaning  of  these 
words,  ^'  placed  in  charge  "  ?  It  is  contended  on  the  one  side,  that 
when  once  they  are  placed  in  charge  of  the  Council,  all  has  been  done 
on  the  part  of  the  Oovemment  that  is  required  by  the  Appropriation 
Act.  There  is  a  great  deal  of  force  in  that  argument,  and  to  a  great 
extent  it  is  good.  Still  the  act  of  placing  the  boats  in  charge  of  the 
Council  does  not  take  the  property  out  of  the  Government- — they  still 
remain  public  property.  But  it  does  appear  to  me  that  the  Council 
is  entrusted  with  a  perpetual  charge.  The  question  then  is,  had  the 
Government  the  right  to  take  them  out  of  the  hands  of  the 
Municipality  ?  That  is  really  the  difficulty  in  the  case.  I  think 
the  Government  had  not  the  right,  because  the  boats  were  placed  m 
the  hands  of  the  Council  by  an  Act  of  Parliament.  The  provision 
about  these  boats  in  the  Act  is  very  different  from  some  of  the 
provisions  which  follow.  In  the  other  cases  there  is  no  stipulation 
that  the  boats  were  to  be  placed  in  charge  of  the  Municipalities.  In 
those  cases,  the  Government,  owning  the  boats,  can  place  them  in 
the  charge  of  anyone.  The  person  in  whose  hands  the  boat  is  placed, 
will  then  become  an  officer  of  the  Government  for  that  purpose. 
Curiously  enough  in  the  case  of  Wagga  Wagga,  though  there  is  a 
Municipality  there,  the  Legislature  has  omitted  to  say  that  the  boat 
shall  be  placed  in  charge  of  the  Council.  That  may  be  a  casual  omission, 
but  we  must  assume  that  the  words  were  inserted  in  one  place, 
and  omitted  in  another  intentionally.  These  boats,  therefore,  being 
placed  in  the  hands  of  the  Council  for  a  specific  purpose,  though  stiU 
remaining  public  property,  can  it  be  said  that  the  Government  had  a 
right  to  take  them  against  the  will  of  the  Council,  and  transfer  them  to 
a  different  place  to  be  used  for  a  totally  different  public  purpose  ? 
Whether  the  property  did  or  did  not  remain  vested  in  the  Government, 
becomes  then  a  secondary  question.  I  think  that  the  Government  did 
a  wrong  to  the  special  bailees  of  these  boats,  under  an  Act  of  Parlia- 
ment, for  a  special  purpose.     If  then,  the  Government  did  a  vnrongful 
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act^  the  question  of  damages  arises.     It  appears  that  the  Government       1880. 
offered  to  give  hack  the  boats  in  good  condition.     That  offer,  in  my 
opinion,  should  reduce  the  damages  to  nominal  damages.     Here  the   ^^  Kumba 
jury  have  given  substantia]  damages.     I  think  that  was  wrong,  but,         ^' 
unfortunately,  the  point  has  not  been  taken,  and  the  Court  cannot 
deal  with  the  damages  in  any  way.     It  has  been  asked  what  the 
Plaintiffs  are  to  do  with  the  £50.     Possibly  they  will  replace  the 
two  boats,  but  the  fact  remains  that  they  get  by  their  verdict  the  full 
value  of  two  boats  which  are  the  property  of  the  Government. 

Another  question  remains  of  just  as  great  difficulty  as  the  first.  So 
far  I  have  assumed  that  the  taking  of  the  boats  was  the  act  of  the 
Grovemment.  But  it  is  said  that  the  Government  has  not  done  the 
act  at  all  and  that  it  was  done  by  an  inferior  officer  without  authority, 
for  whose  acts  the  Government  is  not  responsible.  Let  us  see  what 
the  act  was.  In  the  first  place  a  letter  was  written  by  an  officer  of 
the  Government  purporting  to  be  written  under  the  instructions  of 
the  Commissioner  for  Boads,  Mr.  Bennett,  asking  for  the  use  of  these 
boats.  That  letter  was  admitted  in  evidence  without  objection.  It  is, 
therefore,  evidence  against  the  Government  that  such  instructions 
were  given  by  Mr.  Bennett.  On  that  evidence  the  jury  were  justified 
in  finding  that  the  act  was  done  by  the  directions  of  Mr.  Bennett. 
The  next  question  is  whether  Mr.  Bennett  had  authority.  There  can 
be  no  doubt  (and  such  was  our  decision  in  Wakely  v.  Lackey  (3)  the 
other  day)  that  if  in  carrying  out  public  works  an  officer  of  the 
Grovemment  does  an  act  negligently  which  causes  injury  to  another 
person,  the  person  injured  has  an  action,  not  only  against  the 
officer  guilty  of  negligence,  but  against  the  Government ;  that  is,  of 
course,  if  the  act  is  done  in  the  ordinary  course  of  employment  or  in 
direct  connection  with  the  work.  It  seems  to  me  that  the  recent 
Claims  against  the  Colonial  Government  Act  has  brought  the  law  to 
that  state.  I  will  give  an  instance.  Suppose  a  servant  of  the 
Government  is  carrying  stones  for  some  public  work  along  a  railway 
bridge  over  a  road  and  a  stone  is  carelessly  let  fall,  and  a  person 
passing  in  the  road  below  is  injured,  the  Government  is  liable, 
because  the  act  is  one  done  in  the  ordinary  regular  course  of  the 
man's  duties  as  a  Government  servant.  Here  is  an  act  altogether 
different.  Mr.  Bennett  does  not  do  this  in  the  ordinary  course  of  his 
business  as  Commissioner  for  Roads.  The  bridge  is  being  built  seven 
miles  from  Numba.  Williamson,  the  superintendent  of  the  bridge 
works,  goes  seven  miles  away  from  the  bridge  and  takes  two   boats 

(3)  Ante.  p.  274. 
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1880.       out  of  the  lawful  control  of  the  Council.    That  act  is  not  in  any  way 
~  connected  with  the  work;  it  is  a  direct  trespass;  and  certainly  I 

OF  NuMBA  cannot  see  how  it  can  be  an  act  of  the  Grovemment  in  connection 
LA0U7  ^^^  ^^^  construction  of  the  bridge.  Then  the  question  is,  has  the 
act  by  subsequent  events  been  converted  into  the  act  of  the  Govern- 
ment ?  That  is  the  question.  The  boats  were  used  in  the  construc- 
tion of  the  bridge,  and  so  far  as  user  goes,  the  Government  took 
advantage  of  the  act  of  the  superintendent.  If  these  boats  were  used 
by  the  Grovemment  in  carrying  out  a  Government  work,  saving  the 
price  of  other  boats  which  might  have  been  hired  for  the  same  pur- 
pose, I  take  it  that  the  use  of  the  boats  was  an  act  of  the  Grovem- 
ment. I  am  of  opinion  that  the  first  act  was  not  the  act  of  the 
Gk)vemment ;  but  that  the  using  of  the  boats  at  the  bridge  was  the 
act  of  the  Government  done  for  the  benefit  of  the  Grovemment.  I 
have  gone  as  far  as  I  could  in  trying  to  support  the  action  of  the 
Government  in  this  matter,  because  I  think  that  the  action  of  the 
other  party  was  not  right,  though  I  believe  the  Mayor  acted 
conscientiously  in  refusing  to  lend  the  beats.  The  user  is  the  only 
part  of  the  wrongful  act  for  which  the  Government  is  liable ;  it  is  not 
liable  for  the  original  seizure.  But  under  these  drcumstanoes,  I 
cannot  see  my  way  to  disturbing  the  verdict.  The  Government  has 
taken  these  boats  out  of  the  special  charge  of  the  custodians 
appointed  by  an  Act  of  ParUament,  and  although  they  were  the 
property  of  the  Government,  the  Grovemment  has  committed  a 
wrong.  But  I  see  nothing  at  all  in  this  case  to  justify  an  aggrava- 
tion of  damages.  The  bridge  was  just  as  much  a  necessity  as  the 
boats,  and  was  even  more  likely  to  be  useful  in  case  of  floods. 

Sib  William  Manning,  J.  I  concur  in  thinking  that  the  verdict 
ought  not  to  be  disturbed.  With  reference  to  what  may  be  called 
the  moral  considerations  of  the  case  I  cannot  for  a  moment  doubt 
that  the  Mayor  was  perfectly  justified  in  his  refusal  to  give  up  the 
boats.  When  we  consider  that  life  might  have  been  at  any  moment 
in  jeopardy,  that  the  floods,  to  which  the  district  is  liable,  might  have 
come  down  at  any  time,  it  would  be  for  no  idle  consideration  that  the 
Mayor  would  be  justified  in  letting  the  boats  go  out  of  his  control. 
It  would  have  been  a  gross  dereliction  of  duty  for  him  to  have  done 
so.  If  the  Mayor  had  given  up  those  boats,  in  any  sense,  voluntarily, 
and  a  flood  had  come,  and  life  had  been  lost,  his  responsibility  would 
have  been  frightful.  Of  course,  if  the  boats  had  been  forcibly  taken,  the 
Mayor  would  have  been  absolved.  That,  however,  does  not  touch  the 
point  of  law  to  be  decided.    I  only  mention  it  in  order  that  it  may 


70LL]  TTiTTT    VIOT.  305 

not  go  forth,  in  consequence  of  wliat  his  Honor  has  said,  that  I  think       1880. 
the  Mayor  exceeded  his  duty  or  was  officious  in  refusing.     Though  " 
the  boats  were  to  be  taken  only  seven  miles  away^  and  that  up  stream^   of  Numba 
they  might  not  have  been  returned  in  time  in  case  of  need.     On  tHe     t.^--. 
first  point,  as  to  whose  property  the  boats  were,  I  regret  that  I  am 
unable  to  concur  with  his  Honor,  and,  for  that  reason,  I  express  my 
opinion  with  some  degree  of  hesitation,  but  only  on  that  account. 
The  matter  depends  wholly  on  the  words  of  the  Act  of  Parliament 
(the  Appropriation  Act  of  1878,  41  Vic,  No.  24),  which  is  supreme 
equally  over  the  Government  and  the  people  of  the  colony.     Parlia- 
ment voted  the  sum  of  £60,  to  be  used  for  a  special  service  which  the 
ParUament  then  had  in  view — "  for  the  purchase  of  two  boats,  to  be 
placed  in  the  chai%e  of  the  Council  of  the  Municipality  of  Numba, 
to  be  used  for  the  saving  of  life  in  time  of  flood  .^'     I  take  this  to  be 
the  position  of   the   Government ;    it  had  an   executory   duty  to 
perform ;   to  expend  money  for  the  purpose  voted ;    it  had  nothing 
to  do  with  the  property  in  the  boats.     As  it  had  to  purchase  the 
boats  and  keep  them  until  handed  over  to  the  Municipal  Council,  the 
property  would,  during  that  interval,  be  in  the  Grovemment ;  but,  at 
most,  there  would  incidentally  be  a  temporary  property,     tt  was  not 
contemplated  that  the  Goverument  should  keep  the  boats  any  longer 
than  was  necessary  to  hand  them  over  to  the  Council,  who  were  to 
have  the  use  of  them  for  the  public  benefit  of  the  locality.     It  seems 
to  me  that  when  the  boats  were  handed  over  that  incidental  temporary 
property  in  the  Government  ceased.     If  after  that  the  Government 
had  any  property  it  was  at  best  but  a  myth,  not  carrying  with  it  any 
duties  or  privileges.     On  the  second  question  I  am  equally  clear,  and 
I  am  glad  that  I  concur  with  Mr.  Justice  Faucett,   who,  however, 
expreases  some  doubt.     In  the  statute  can  be  read  the  whole  history 
of  the  matter.    The  locality  was  very  subject  to  floods,  and  when 
flooded  was  most  dangerous,  and  it  was  necessary  that  means  of 
saving  life  and  property  should  always  be  at  hand  for  use  at  a 
moment's  notice ;  it  was  not  convenient  to  have  a  Government  officer  at 
Numba,  where  it  was  necessary  that  there  should  be  somebody  to  give 
effect  to  the  object  of  the  vote.     The  inhabitants,  doubtless  by  their 
representative  in  Parliament,  asked  for  boats  to  meet  any  sudden 
emergency,  and  also  asked  that  the  boats  might  be  placed  in  the 
eharge  of  the  Council  of  the  Municipality — a  body  created  in  pur- 
suance of  an  Act  of  Parliament,  and  elected  by  the  people  for  the 
management  and  control  of  local  matters,  and  endowed  with  large 
powers,  who  would  be  prompt  in  the  discharge  of  their  duties  and 
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1880.  responsible  to  the  electors  for  the  due  performance  of  those  duties. 
The  meaning  of  the  vote  was  that  two  boats  were  to  be  obtained  for 
OF  NuMBA  ^^6  benefit  of  the  people  in  that  locality^  and  were  to  be  entrusted  to 
^'  the  charge  of  the  elect  of  the  people.  Was  that  charge  to  be  temporary 
or  permanent  ?  I  take  it  that  the  object  of  the  vote  was  that  the 
people  might  at  all  seasons  have  help  at  hand  in  time  of  need.  The 
charge  was  not  only  permanent,  but  one  which  allowed  of  no  inter- 
mission. It  was  impossible  to  say  when  a  flood  would  come.  What 
follows  then  ?  If  there  was  some  mythical  right  of  property  in  the 
Oovemment,  such  right  was  subject  to  the  boats  being  in  charge  of  a 
highly  responsible  body  from  hour  to  hour^  nay,  from  minute  to 
minute.  If  the  Government  had  the  legal  estate  remaining  in  themj 
it  was  no  doubt  the  intention  of  Parliament  that  the  Municipal 
Council  should  have,  not  the  temporary,  but  the  permanent  custody 
of  the  boats  as  long  as  they  lasted.  That  would  be  quite  sufficient 
property  to  sustain  an  action  of  trover  if  the  boats  were  wrongfully 
taken  away.  The  act  of  the  Gk>vemment  was  in  direct  violation  of 
the  object  for  which  Parliament  had  voted  the  money.  The  Govern- 
ment claimed  a  right  to  take  away  the  boats,  and  to  use  them  for 
another  purpose,  although,  while  the  boats  were  away,  a  sudden  flood 
might  come  down,  and  lives  might  be  sacrificed.  As  to  the  respon- 
sibility of  the  Government,  I  agree  with  his  Honor  substantially  in 
the  result,  though  not  by  the  same  process  of  thought.  It  seems  to 
me  that  the  jury  were  justified  on  the  evidence  in  arriving  at  the 
conclusion  that  the  act  complained  of  was  done  by  officers  of  the 
Government^  acting  in  their  official  capacity,  and  after  receiving 
instructions  from  the  head  of  their  department.  It  is  not  as  if  the 
officers  had  acted  without  orders,  for  from  the  evidence  the  jury  may 
reasonably  have  inferred  that  the  head  of  the  department  had  directed 
his  officers  to  make  use  of  the  boats — and  that,  under  some  circum- 
stances, might  have  been  an  order  very  right  and  reasonable,  though 
in  the  present  instance  it  was  putting  the  inhabitants  of  Numba  to  a 
risk,  to  provide  against  which  the  Parliament  had  provided  the  boats. 
For  the  sake  of  saving  expense  and  trouble  the  boats  were  taken  and 
used,  and  that  was  quite  sufficient  to  make  the  Government  respon- 
sible. And  what  is  even  now  contended  7  It  is  insisted  upon  as  a 
Government  right.  The  boats,  it  has  been  said,  were  the  property  <^ 
the  Government,  who  had  a  right  to  take  them.  That  is  virtually  the 
defence  in  the  action.  The  boats  were  taken  by  the  officers  of  the 
Government  for  a  public  purpose.  If,  under  those  circumstances,  we 
do  not  hold  the  Government  liable  in  the  present  action^  we  should 
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be  refining  away  the  provisionB  of  the  Statute  (the  Claims  against  1880. 
the  Colonial  Government  Act).  The  words  of  that  Act  are  very  com-  ~ 
prehensive,  and  are  not  confined  to  acts  of  negligence.  Then  as  to  of  Numba 
the  question  of  damages.  As  his  Honor  has  said,  there  is  no  point  ,  ^' 
as  to  the  damages  ndsed  by  the  rule  nisi.  The  Court  is  not  in  a 
position  to  direct  the  (Government  to  give  up  the  boats  to  the  PlaintifiB, 
who  might  thereupon  be  directed  to  for^o  the  damages  awarded. 
That  being  so  I  would  have  wished  to  express  no  opinion^  but  as  one 
opinion  has  been  given  I  will  also  state  my  view  of  the  matter.  It  has 
been  said  that,  as  the  Government  had  offered  to  return  the  boats,  the 
Council  were  only  entitled  to  nominal  damages.  But  if  such  an 
offer  was  made  it  would  be  subject  to  the  condition  that  the  boats 
should  be  at  any  time  at  the  disposal  of  the  Government.  Unless  that 
offer  were  made  unconditionally^  and  the  Government  formally 
reUnquished  the  claim  they  had  advanced,  the  Plaintiffs  may 
with  great  reason  have  preferred,  instead  of  taking  back  the  boats 
subject  to  such  a  daim,  to  find  boats  for  themselves.  It  would 
be  far  better,  they  may  have  thought,  that  they  should  buy  boats 
of  their  own  than  be  subject  to  the  interference  x)f  Government. 
The  jury  may  very  properly  have  adopted  that  view  of  the  matter, 
and  accordingly  awarded  the  Plaintiffs  a  sum  of  money  to 
provide  boats  for  themselves.  Of  course  there  is  always  a  danger  in 
a  case  where  trustees  caimot  be  controlled  as  to  the  mode  in  which 
they  may  spend  money  so  recovered;  but  the  Court  haiB  a  right  to 
assume  that  the  Plaintiffs  will  put  the  money  to  its  proper  use,  and  if 
they  do  not,  the  electors  may  possibly  be  in  a  position  to  compel  them. 
For  all  these  reasons  I  am  clearly  of  opinion  that  the  verdict 
should  not  be  disturbed. 

WiNDETSB,  J.    I  am  of  opinion  that  the  verdict  was  wrong,  and 

there  should  be  a  new  trial ;  and  I  arrive  at  that  conclusion,  because 

I  agree  with  his  Honor  Mr.  Justice  Paucett  that  the  property  in 

those  boats,  at  the  time  of  the  alleged  conversion,  was  vested  in  the 

Government ;  and  I  cannot  see  that  the  Municipal  Council  had  any 

oach  special  property  or  interest  in  the  boats  as  enabled  them  to 

maintain  the  present  action.     It  appears  that  the  boats  in  question 

were  purchased  by  the  Government,  under  a  vote  in  an  Appropriation 

Act,  which  was  as  follows : — ''  For  the  purchase  of  two  boats,  to  be 

placed  in  charge  of  the  Municipal  Council  of  Numba,  to  be  used  for 

the  saving  of  life  in  the  time  of  floods,  £60.'^    When  the  Parliament 

phiced  that  sum  of  money  at  the  disposal  of  the  Grovemment,  it 

placed  it  for  the  purchase  of  two  boats^  which  were  to  be  the  property 
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1880.       of  the  Grovernment,  though  placed  in  charge  of  a  certain  body  of 

~  persons  named.     When  the  boats  were  purchased^   they  were  the 

ov  NuMBA   property  of  the  Governments  and  I  fail  to  see  anything  which  has 

JjkOKET      ^^^^  ^^^  property  out  of  the  Government  and  placed  it  in  the 

Municipal  Council  of  Numba.     The  words  are  very  easily  explained^ 

if^  indeed^  they  need  explanation.     It  was  suggested  during  the  case, 

as  is  probably  the  fact,  that  at  Numba  there  was  no  Government 

official  who  could  take  charge  of  the  boats,  and  the  words  amounted 

to  an  intimation  by  the  Government  that  it  was  proposed  to  place 

the  boats  in  the  charge  of  the  Municipal  Council.     By  the  use  of 

those  words,  it  is  clearly  indicated,  in  my  opinion,  that  the  boats 

were  not  to  belong  to  the  Municipal  Council,  but  were  to  remain  the 

property  of  the  Government.    If  Parliament  had  intended  the  boats  to 

belong  to  the  Municipality,  such  an  intention  could  easily  have  been 

expressed.     What   is  the  common   sense  meaning   of  ''placing   a 

thing  in  charge  of  anyone?^'     Surely  it  means  that  something  is 

placed  in  the  hands  of  a  person  for  some   one  else — ^it  clearly 

implies  that  the  article  remams  the  property  of  the  person  who 

has  given  it  in  charge.     The  article  is  only  given  in  charge.     In 

the    present    case,     the    boats    were    given    in    charge    of     the 

Municipality  in  the  same  way  as  any  other  Government  property 

might  be  put  in  the  care  of  any  person  to  whom    the   Grovem- 

ment  might  think  fit  to  entrust  it — that  the  boats  were  placed  in  the 

charge  of  a  public  body  makes  no  difference.     It  might   become 

necessary  that  property  for  the  saving  of  life  should  be  placed  in  the 

charge  of  a  private  individual ;  for  instance,  if  the  Government  foand 

it  necessary  to  place  a  boat  in  some  remote  place  on  the  river  Murray, 

where  there  was  no  resident  official  or  municipal  body,  could  it  be 

contended  that  the  person  in  whose  custody  the  boat  had  been  placed 

had  such  a  special  property  in  the  boat  as  to  enable  him  to  maintain 

an  action  of  trover  against  the  Government  T     It  may  be  that  the 

members  of  the   Municipal    Council    were    the    best    persons    in 

Numba  to  whom  the  care  of  the  boats   could  be  confided,  but 

that  does  not  deprive  the  Government  of  their  rights  as  owners. 

If  the  contention  on  behalf  of  the  Municipal  Council  is  a  right 

one,   the  Government  would  have  no  right  to  retake  possession 

of  the  boats,  though  the    persons  to  whose  care  they    had    been 

entrusted  proved  altogether  incompetent  to  take  care  of  them.     It 

seems  to  me  that  when  Parliament  gave  the  Government  the  right  of 

providing  those  boats  it  left  with  the  Government,  as  it  always  does 

leave,  the  responsibility  of  using  the  money,  if  it  was  thought  fit  to 
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use  it;  and  if  it  was  uaed^  the  responsibility  of  sending  the  boats       1880. 

to  the  charge  of   the  persons  indicated;    and  if  the  boats  were  — — 

sent  there^  then  of  withdrawing  them  if  the  Government  should  find   o,  ^xnoA 

it  necessary  in  the  interests  of  the  public.     A  great  deal  has  been     _  ^* 

said  about  this  being  a  continuing  charge^  as  the  place  is  at  all  times 

subject  to  floods.     On  the  other  hand^  the  Government  is  primarily 

liable  and  responsible  for  the  preservation  of  life  and  property,  and  if 

it  saw  that  the  Municipal  Council  was  unfit  to  have  the  custody 

of  the  boats,  or  that  the  object  of  Parliament  would  be  better  carried 

out  if  the  boats  were  placed  in  the  charge  of  someone  else,  the 

Government  would  be  culpable  in  a  high  degree  if  it  did  not  at 

once  retake  the  boats  out  of  the  possession  of  the  Municipality.    But 

the  contention  is  that  the  Government  lost  all  control  of  the  boats  in 

placing  them  in  the  hands  of  the  Municipality.    I  cannot  regard  such 

a  handing  over  as  a  parting  with  the  property  absolutely ;  as  I  think 

the  power  remained  in  the  Government,  where  the  primary  object 

was    the    saving    of    life    and    property,    to    remove    the    boats, 

if    that    object    was    not    likely    to    be  properly    carried  out. 

This   is   the   real   test;    can    it  be  said    that    if    the    Municipal 

Council  neglected  the  boats  altogether  and  allowed  them  to  become 

utterly  unfit  for  use  the  Government  could  not  interfere  by  taking 

them  out  of  their  custody  f     Parliament  has  not — as  it  might  have 

done — absolutely  vested  the  boats  in  the  Municipal  Council,  and  it 

seems  to  me  that  Parliament,  in  making  use  of  the  words  in  the  Act, 

intended  that  a  permanent  property  in  the  boats  should  remain  in 

the  Gk>vemment,  and  not  merely  an  incidental  temporary  property ; 

and  if  the  Government  was  to  be  responsible  for  the  proper  use  of  the 

boats,  it  'would    be  to  Parliament,  and  not    to  this  Court,  as  the 

Defendants  in  an  action.     I  think,    moreover,  the  obligation  of 

repairing  the  boats  was  with  the  Grovemment,  the  Municipal  Council 

having  only  the  custody  of  the  boats  as  delivered.      Suppose  the 

Government  had  withdravni  the  boats  for  the  purpose  of  effecting 

necessary  repairs,  would  an  action  lie?      Yet  that  would  follow, 

necessarily,  from  the  contention  on  behalf  of  the  Municipality.     For 

these  reasons  it  appears  to  me  that  the  duties  of  the  Government 

were  not  discharged,  or  its  rights,  as  owner,  surrendered  when  the 

boats  were  handed  over;  and,  that  being  so,  I  cannot  understand  how 

the  Municipality  can  maintain  the  action.    If  the  property  was  in  th 

Ooremment  it  was  for  the  Government  to  say  when  the  charge  of  it, 

temporarily  parted  with,  should  terminate.     That  being  my  opinion 

on  the  main  point,  it  is  not  necessary  that  I  should  go  on  to  consider 
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1880.       the  point  raised  as  to  whether  or  not  the  taking  possession  was  the 
■"  act  of  the  Gtovernment.     It  is  sufficient  for  me  to  say  that  there  was 

ov  NuMBA  evidence  from  which  the  jury  might  conclude  that  it  was  the  act  of 
Lkam  *^®  Government  in  the  first  instance^  or,  if  not,  that  it  was  ratified 
afterwards.  I  concur  with  Mr.  Justice  Faucett  in  thinking  that  the 
damages  were  excessive,  and  that  they  must  have  been  assessed  under 
some  misapprehension.  The  Court,  however,  cannot  interfere,  as  that 
point  has  not  been  taken  in  the  rule.  The  case  is  in  this  unfor- 
tunate position,  that  although  two  Judges  are  of  opinion  that  the 
boats  were  the  property  of  the  Government,  and  that  the  damages 
were  clearly  excessive,  yet  the  verdict  cannot  be  disturbed. 

Rule  ddscha/rged  with  costs. 

Attorney  for  the  Plaintiffs — Oreer. 

Attorney  for  the  Defendant— -TTilltamtf  (Grown  Solicitor). 


1880. 


WILSON  V.  SMITH. 


September  17. 

Practice— Setting  qf  Or<>$8^tidgmefU9--AUorney*8  Lien-^Waioer. 

S.  bronght  an  action  against  W.  for  treBpass,  and  recovered  damage.  W. 
brought  an  action  against  S.,  also  for  trespass,  and  recovered  damages.  In  the 
action  brought  by  W.  against  S.,  S.  obtained  a  rule  nisi  for  a  new  triiEj,  which  was 
afterwards  discharged  upon  cause  shewn.  .  While  the  rule  nisi  was  pending  8. 
signed  judgment,  and  issued  hji,  /a,  in  the  action  in  which  he  was  Plaintiff.  There 
was  a  return  of  nulla  bonc^  and  S.  obtained  an  order  nisi  to  sequestrate  the  estate 
of  W.  W.  admitted  that  he  had  no  effects,  but  his  attorney  intervened,  and 
claimed  that  W.  had  a  right  to  set  off  the  damages  and  costs  obtained  in  his  action 
against  S.  against  the  judgment  debt  of  S.,  and  that  it  was  uncertain  whether  W. 
was  a  debtor  of  S.  at  all.  The  Chief  Commissioner  took  this  view,  and  dismissed 
the  petition  with  costs.  •  W.'s  attorney  took  out  the  order,  and  was  paid  the 
costs  due  under  it.  When  the  rule  nisi  for  a  new  trial  in  the  action  by  W.  against 
S.  was  dischai^d,  W.'s  costs  were  taxed,  and  a  Ji,  /a.  was  issued  against  S.  for 
the  amount  of  W.'s  verdict  and  costs.  S.  then  moved  to  stay  proceedings  under 
the  fi.  fa,,  and  for  leave  to  set  off  his  damages  and  costs  against  W.'s  damages 
and  costs.  W.'s  aVtomey  objected  on  the  ground  that  such  set  off  would  prejudice 
his  Uen  for  costs. 

Heid,  that  an  attorney's  Uen  was  an  equitable  right  only,  and  that  W.'s 
attorney,  by  the  course  he  had  taken  in  the  Insolvency  proceedings,  had  waived 
his  right  to  insist  upon  his  lien. 
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In  this  action  the  Defendant  took  out  a  summons  calling  upon  the      1880. 
Plaintiff  to  shew  cause  why  all  proceedings  under  a  writ  oi  fieri  facias     II 
issued  in  the  action  should  not  be  stayed^  and  why  so  much  of         v. 
the  judgment  recovered  by  the  Defendant  against  the  Plaintiff  in  an 
action     in  which  the  Defendant  was  Plaintiff^  and   the  Plaintiff 
Defendant,  as  amounted  to  what  was  due  by  the  Defendant  in  this 
action  to  the  Plaintiff^  on  the  judgment  recovered  in  this  action, 
should  not  be  set  off  against  the  amount  due  under  such  judgment. 
On  the  summons  coming  on  to  be  heard  before  Windeyer,  J.,  in 
Chambers,  he  referred  the  matter  to  the  full  Court. 

From  the  affidavits  it  appeared  that  cross  actions  of  trespass  were 
brought  by  the  Plaintiff  and  the  Defendant.    They  came  on  for  trial 
at  the  Tamworth  Assizes,  in  April,  1879,  and  verdicts  were  given  for 
the  Plaintiff,  in  the  action  brought  by  him,  with  £35  damages,  and 
for  the  Defendant,  in  the  action  brought  by  him,  with  £30  damages. 
No  ateps  to  set  aside  the  verdict  in  the  action  brought  by  the  Defen- 
dant were  taken,  but  in  this  action  the  Defendant  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  that  the  verdict  was  against 
evidence.    The  Defendant  then  taxed  his  costs  in  the  action  in  which 
he  was  successful,   signed  judgment,   and  issued  execution.    The 
Sheriff  having  returned  milla  bona,  the  Defendant  obtained  an  order 
nisi  in  Insolv^icy  for  the  sequestration  of  the  PlaintifTs  estate.    The 
Plaintiff,  on  being  served  with  the  order,  wrote  to  the  Registrar  in 
Insolvency,  stating  that  he  had  no  goods,  and  offering  no  opposition 
to  the  sequestration  of  his  estate.     When  the  order  nisi  came  on  for 
hearing,  Mr.  B.  H.  Hyman,  the  Plaintiff's  attorney,  appeared  before 
the   Chief  Commissioner,  and  objected  to  the  order  being  made 
absolute,  on  the  ground  that  the  Plaintiff  could  not  be  made  insolvent 
while  the  Defendant  was  a  debtor  to  him  in  respect  of  his  verdict  and 
costs,  although  such  costs,  in  consequence  of  the  rule  for  a  new  trial 
having  been  obtained,  were  not  then  taxed.    The  Chief  Commissioner 
held  that  the  Defendant  might  in  the  end  turn  out  a  debtor  to  the 
Plaintiff,  and  on  that  ground  discharged  the  order  nisi  for  sequestra- 
tion with  costs.     Mr.  Hyman  took  out  this  order,  and  was  paid  his 
costs  under  it.     Subsequently  the  rule  for  a  new  trial,  on  cause  being 
shewn,  was  discharged  with  costs.    The  Plaintiff  then  taxed  his  costs 
in  the  action,  signed  judgment  for  his  verdict  and  costs,  and  issued 
execution  for  the  amount  of  the  judgment.     Upon  this  the  summons 
was  taken  out.     Mr.  Hyman,  in  his  affidarit,  insisted  upon  his  lien 
on  the  costs.     It  appeared  that  in  the  Insolvency  proceedings   Mr. 
Hyman  had  argued  that  the  Plaintiff  was  entitled  to  set  off   his 
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1880.       verdict  and  costs  against  the  Defendant's  verdict  and  costs^  bat  he 
~  denied  that  he  had  ever  offered  to  give  np  his  lien,  and  asserted  that 

V,         he  had  always  insisted  on  his  right. 

0.  B,  Stephen,  for  the  Defendants,  in  support  of  the  summons. 
The  application  is  opposed  on  the  ground  that  the  set-off  asked  for 
will  prejudice  the  attorney's  lien  for  costs,  and  Rule  63,  Hilary  Term 
1853,  (1)  is  relied  upon.  It  is  stated  in  Chitiy^s  Practice  (2)  that 
the  lien  is  merely  a  claim  to  the  equitable  interference  of  the  Court, 
and  the  same  has  been  held  in  Brunsdcni  v.  Allard  (3)  and 
Mercer  v.  Orwves  (4).  If  it  is  a  mere  equitable  right,  it  can  be 
waived,  and  here  the  attorney  has  plainly  waived  it  by  his  conduct  in 
the  Insolvency  proceedings.  He  cannot  blow  hot  and  cold ;  if  he 
insists  on  the  right  of  set-off  at  one  time  he  cannot  deny  the 
right  at  another  time.  If  he  intended  to  claim  his  lien,  he  ought 
to  have  said  so  during  the  Insolvency  proceedings,  in  which  case  the 
Plaintiff  would  have  been  made  insolvent,  but  he  has  taken  advantage 
of  the  right  of  set-off  to  defeat  these  proceedings.  Under  the 
circumstances  the  Court  will  not  interfere  in  his  favour. 

Want  and  Cohen  shew  cause.  Ths  Alliance  Bank  v.  Holford  (5) 
shews  that  the  attorney's  lien  would  not  have  been  affected  even  if 
the  Plaintiff  had  been  made  insolvent.  Still  less  should  it  be  affected 
when  there  has  only  been  an  unsuccessful  attempt  to  make  him 
insolvent.  There  was  nothing  done  by  Mr.  Hyman  to  waive  his  lien. 
All  that  it  was  necessary  for  him  to  argue  in  the  Insolvency  Court  was 
that  his  client  might  have  a  possible  right  of  set-off.  He  did  not 
undertake  to  set  off  the  damages  or  costs,  or  do  anything  of  that 
kind.  Throughout  he  has  insisted  on  his  lien.  As  a  general  rule, 
da^iages  and  costs  are  only  allowed  to  be  set  off  subject  to  the 
attorney's  lien  :  Mitchell  v.  Oldfield  (6).  And  here  there  is  nothing 
to  take  it  out  of  the  general  rule.  Mr.  Hyman  swears  that  he  was 
instructed  by  his  client  to  appear  in  the  Insolvency  Court.  What  he 
did  there  was  on  behalf  of  his  client,  and  ought  not  to  prejudice  his 
own  rights.  Watson  v.  Maskall  (7)  shews  that  the  lien  extends  to 
costs  as  between  attorney  and  client,  and  it  is  sworn  that  these  exceed 
the  amount  of  the  judgment  sought  to  be  set  off.  Consequently 
there  is  nothing  to  set  off. 

(1)  R^.  Gen.  Hil.  1853,  v.  63 :— No  (2)  p.  p.  139,  140. 

set  off  of  damages,   or  costs  between  (3)  2  E.  &  E.  19 ;  28  L.  J.,  Q.B.,  S06. 

parties  shall  be  allowed  to  the  prejudice  (4)  I1.K.,  7  Q.B.,  499. 

of  the  Attorney's  lien  for  costs  in  the  (5)  16  C.  B.,  K.  S.,  460. 

partionlor  niit  against  which  the  set-off  (6)  4  T.  B.  123. 

is  sought.  (7)  3  Dowl,  638. 
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FAtrcBTT,  J.    No  doubt  there  are  difficnltieB  in  this  case.    In  the      1880. 
first  place  we  are  always  anxious  to  maintain  an  attorney's  lien.    I     II 
quite  admit  the  principle  of  the  cases  cited  to  shew  that^  as  a  general      ^  v. 
role,  a  set-off  of  damages  and  costs  will  only  be  allowed  subject  to 
the  attorney's  claim  for  costs.    But^  after  all,  it  appears  from  the 
authorities  that  this  is  only  an  equitable  right.     Strictly  speakingi  it 
is  not  a  lien  at  all.    The  attorney  has  nothing  in  his  hands  which  he 
holds  as  security,  and  it  is  very  different  from  his  lien  upon  deeds, 
papers,  &c<,  in  his  possession,  belonging  to  the  client.    The  question 
for  the  Court  now  to  decide  is  whether  the  attorney  for  the  Plaintiff 
in  his  case  has  forfeited  his  equity;  whether  the  Court  will,  acting  in 
its  equitable  jurisdiction,  recognise  his  claim. 

We  cannot  shut  our  eyes  to  the  circumstances  of  this  case.  There 
were  two  actions.  Smith  against  Wilson  and  Wilson  against  Smith. 
The  same  person  was  acting  in  both  as  attorney  for  Wilson.  Who 
can  doubt  that  in  the  second  action  he  was  speculating  on  the  wealth 
of  Smith  T  He  swears  now  that  he  is  owed  £600  for  costs,  so  that  it 
is  quite  clear  that  he  has  never  been  paid  one  penny  on  account  of 
coats,  and  that  it  was  a  mere  speculative  action.  That  is  a  course  of 
proceeding  which  I  do  not  think  we  ought  to  sanction.  What  takes 
place  next  7  Each  party  obtains  a  verdict.  The  first  verdict  is  allowed 
to  stand.  In  the  second  case  Smith  moves  for  a  rule  for  a  new  trial 
and  obtains  it.  Then  Smith  does  wrong.  Instead  of  allowing  the 
rule  nisi  to  come  on  in  the  usual  course  to  be  argued,  he  goes  into 
insolvency  with  the  view  of  staying  proceedings  in  the  action  altogether. 
At  the  same  time  there  may  be  some  excuse  to  mitigate,  if  not  to 
justify,  what  he  did ;  for  it  is  impossible  not  to  see  that  before  this 
Wilson  had  been  making  away  with  all  his  property  by  collusion. 
Smith  again  nearly  deprives  himself  of  any  equity  by  suppressing 
altogether  in  his  petition  in  the  Insolvency  Court  the  fact  of  this  action 
and  the  verdict  gained  by  Wilson.  Undoubtedly  that  was  wrong. 
Then  what  does  Hyman  Aq  !  does  he  do  anything  to  deprive  himself  of 
his  lien  f  Hyman,  acting,  no  doubt,  for  his  client,  finds  out  that 
the  proceedings  have  taken  place.  The  Plaintiff  himself  writes  down 
to  say  that  he  has  no  property.  Then  Hyman  interferes  to  protect 
his  own  rights,  though  he  afterwards  gets  authority  from  Wilson  to 
proceed.  What  was  the  use  of  the  authority  7  Wilson  himself  had 
no  interest  in  the  matter.  He  knew  that  anything  he  might  be 
entitled  to  under  the  verdict  would  go  to  pay  Hyman's  costs. 
Hyman's  action  was  entirely  in  his  own  interest.  He  then  sets  up 
that  his  client  is  entitled  to  a  set-off  of  costs  and  damages,  and  that  it 
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1880.       may  turn  oat  that  Smith  is  a  debtor  to  Wilson^  instead  of  his  creditor, 
~  and  on  these  grounds  the  petition  is  dismissed  with  costs,  and  Hyman 

V.  taxes  and  is  paid  the  costs.  Now  he  insists  upon  his  lien.  Is  this  a 
course  of  proceeding  which  we  should  sanction  ?  Is  it  to  be  tolerated 
hat  an  attorney  should  put  the  other  party  to  costs  merely  for  his 
own  purposes,  without  doing  any  service  to  his  client  at  alL  He 
cannot  be  allowed  to  blow  hot  and  cold,  and  say  at  one  time  that  his 
client  is  not  insolvent,  because  he  is  entitled  to  the  damages  and  costs, 
and  afterwards  say  that,  they  do  not  belong  to  his  client,  but  to 
himself.  If  the  sum  he  alleges  was  due  to  him  for  costs  was  so  due, 
surely  Wilson  was  insolvent ;  and  yet,  though  he  knows  this,  and 
though  Wilson  is  not  interested  in  any  way  to  oppose  the  proceedings, 
he  comes  in  and  opposes,  preventing  the  other  party  from  taking 
advantage  of  an  insolvency  which  he  knew  existed.  It  seems  to  me 
that  that  was  not  an  equitable  proceeding.  I  think  the  rule  is 
intended  for  the  protection  of  an  attorney  in  fair,  regular  and  proper 
practice.  On  an  application  of  this  kind  the  Court  will  look  to  all 
the  equities  on  both  sides ;  and  although  I  see  some  absence  of  equity 
on  the  part  of  Smith,  there  is  a  greater  want  of  equity  on  the  part  of 
Hyman,  and  his  conduct  disentitles  him  to  any  interference  on  his 
behalf. 

Sib  W.  Manning,  J.  I  am  of  the  same  opinion,  though,  from 
the  conflict  of  authorities,  the  point  is  one  of  considerable  difficulty. 
No  doubt  the  rule  says  that  the  attorney's  lien  shall  not  be  prejudiced ; 
but  the  question  is  of  what  nature  is  the  lien  ?  I  think,  with  the 
authorities  which  have  been  cited,  that  it  is  a  mere  equitable  claim. 
The  question  then  is  here,  whether,  under  all  the  circumstances,  it  is 
equitable  that  the  Court  should  interfere  in  the  Attorney's  favour  to 
prevent  a  set-off.  In  the  first  place  it  would  be  a  sad  thing  to  go 
forth,  that  if  an  attorney  acts  for  a  man  without  any  money,  and 
says,  ''  Fm  all  right ;  I  do  this  on  credit,  but  there  is  a  cross  action, 
and  I  shall  have  a  bill  large  enough  to  absorb  all  the  costs  on  the 
other  side,  and  then  I  will  step  in  and  set  up  my  lien,"  he  is  to  be 
encouraged  by  the  Court.  All  along  he  must  have  known  that  it  was 
probable  that  there  would  be  cross  judgments,  and  yet  he  gives 
credit  to  the  Plaintiff  for  bis  costs.  Afterwards,  when  justice,  and 
the  interest  of  the  suitors  demand  that  there  should  be  a  set-off,  he 
steps  in,  after  giving  credit  in  the  first  instance,  and  claims  his  lien. 
Then  as  to  the  other  matter  about  the  set-off  in  the  Insolvency  Court. 
As  his  Honor  says,  it  was  no  matter  of  his  client's  at  all }  Hyman 
interferes  and  sets  up  the  set-off  for  his  own  benefit.    Although  he 
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accompanies  his  objection  from  time  to  time  with  the  statement  that      1880. 
he  has  a  lien,  still  he  gets  the  benefit  of  the  objections ;  and  he  takes     II 
oat  the  order  and  receives  the  costs  of  it.     The  benefit  of  the  set-off        v. 
w»  tfaoB  obtabed.    Eren  if  that  circumstance  were  Qot  enoagh  by      ^'^ 
itself,  I  think  that,  taken  with  the  other  circumstances,  it  deprives 
him  of  any  equity  in  this  matter. 

WiNDETSB,  J.  The  conclusion  at  which  their  Honors  have  arrived 
is  the  same  as  I  was  inclined  to  come  to,  though  at  the  time  it  was 
before  me  in  Chambers  I  saw  some  difficulties.  In  the  first  place  I 
do  not  think  the  attorney  should  be  deprived  of  his  so-called  Hen, 
merely  because  he  did  his  duty  in  bringing  certain  facts  before  the 
Chief  Commissioner.  The  terms  of  the  Rule  of  Court,  also,  are 
very  strong ;  still  the  rule  must  be  the  servant  and  not  the  master  of 
the  Court.  It  must  be  subject  to  the  equities  of  each  particular  case. 
Here  the  equities  are  rather  with  the  Defendant  than  with  the 
Plaintiff's  attorney. 

AppUcation  granted  wUhatd  eo$U. 

Attorney  for  the  Plaintiff — Hyman  by  Dwan. 
Attorneys  for  the  Defendant — Wa/ird,  Johnson  and  WaM. 


JONES  t;.  THE  MUNICIPAL  COUNCIL  OP  SYDNEY.  1880. 


Nui»a$Ke—MeaauTt  qf  damagea^Depreciatum  qf  property— Unoccupied  land—  e^piember  6. 

Prwy  CotmcU  appeaU — Practice. 

The  Plaintiff  sued  for  damages  for  the  muaanoe  oaiued  by  the  stench  from  an 
open  drain  eonstniGted  by  the  Defendants.  The  Plaintiff's  land  adjoining  the 
drain  was  nnoccnpied,  but  there  was  nncontradioted  evidence  that  in  consequence 
of  the  nuisance  he  had  beto  unable  to  sell  the  land  at  the  price  that  it  would 
otherwise  have  fetched.  At  the  trial  the  jury  gave  the  Plaintiff  Jd.  damages. 
Upon  motion  for  a  new  trial  on  the  ground  that  the  damages  were  insufficient 

Seid,  that  under  the  drcumstanoes  the  jury  ought  to  have  given  more  than 
nominal  damages  and  a  new  trial  granted. 

The  Defendants  afterwards  moved  for  leave  to  appeal  to  the  Privy  Council  from 
the  rule  granting  a  new  triaL 

Ifeld,  that»  although  the  Plaintiff  in  his  declaration  claimed  £10,000,  yet  as  the 
verdict  set  aside  was  only  for  ^  there  was  not  a  sufficient  amount  in  question  to 
^▼e  the  Defendants  the  right  to  appeaL 
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1880.  This  was  an  action  for  damages  for  negligence  in  the  constructioii 

I  and  maintenance  by  the  Defendants  of  an  open  drain  in  Dowling- 

9.  street^  Sarry  Hills^  adjoining  the  Plaintiflfs  property.  The  Defendants 
CouS^  OF  P^^d^d  ^^^  guilty.  At  the  trial  before  Windeyer,  J.  the  following  facte 
Stdioct.  appeared  in  evidence.  It  was  proved  that  the  drain  in  question  was 
most  offensive^  the  sewage  from  about  two  thousand  houses  flowing  down 
it.  The  Plaintiff  had  made  representations  to  several  mayors  in  suc- 
cession who  had  promised  to  have  the  nuisance  abated.  The  Plaintiff's 
land  adjoining  the  drain^  known  as  Denison  Square,  was  unoccupied. 
Several  witnesses^  including  an  auctioneer  in  whose  hands  the 
property  was  placed  for  sale,  swore  that  the  value  of  the  frontage 
facing  the  drain  was  deteriorated  £3  or  £4  a  foot  in  consequence  of 
the  drain.  Some  of  the  witnesses  said  that  it  was  altogether 
unsaleable,  and  it  appeared  that  it  had  been  submitted  for  sale  by 
auction  and  there  had  been  no  bids.  The  Plaintiff  had  put  a  reserve 
of  jE20  per  foot  on  the  frontage  to  Dowling-street,  and  it  was  proved 
that  in  the  absence  of  the  drain  that  would  be  its  selling  value.  He 
had  been  offered,  at  most  from  £11  to  ^15  per  foot.  The  Plaintiff 
had  spent  £1,000  in  levelling  and  improving  the  land,  which 
originally  cost  him  £5,600.  No  evidence  was  caUed  for  the  defence. 
The  jury,  after  viewing  the  locus  in  quo,  gave  a  verdict  for  the 
Plaintiff,  damages  one  farthing. 

A  rule  nisi  was  obtained  on  the  ground  that  the  damages  were  in- 
sufficient,  and  that  the  verdict,  so  far  as  the  damages  were  concerned, 
was  against  evidence,  and  against  the  ruling  of  the  Judge.  This 
rule  now  came  on  for  argument. 

3f.  E.  Stephen,  Q.O.,  Davis  and  0.  B.  Stephen  in  support  of  the 
rule.  Actual  damage  was  proved  in  this  case,  and  no  evidence  was 
given  for  the  Defendants.  It  was  proved  that  there  was  a  depreciation 
in  value  to  the  amount  of  £5  per  foot. 

Da/rley,  Q,  C,  and  Want  shew  cause.  The  Corporation  had  no 
power  to  abate  the  nuisance.  If  the  drain  were  covered  in,  it  would 
be  above  the  level  of  the  street  in  Arthur-street.  [Faucett,  J. 
The  impossibility  of  removing  the  nuisance  would  be  no  defence  if 
the  Defendant  brought  the  nuisance  there.]  BaMishill  v.  Bead  (1) 
shews  that  the  jury  took  the  proper  course  in  giving  nominal 
damages  in  the  first  instance.  The  Court  will  not  set  aside  the 
verdict  on  the  ground  that  the  damages  were  too  small  unless  they 
were  calculated  by  the  jury  on  an  evidently  false  principle.  Here 
Jones  claimed  the  whole  value  of  the  property  as  damages.     Suppose 

(1)  18  C.  B.,  696. 
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lie  reooyered  £10,000^  and    then    sold  the  property,  wonld  the      1880. 
purchaser  he  entitled   to    bring    another    action,  and  would  the 
Defendants  have  to  pay  the  value  of  the  property  two  or  three  times         j,^ 

over.     The  Plaintiflfs  property  was  waste  land,  and  with  no  one  in  Municipal 

1  i.  1  •  11  1  «•  v  11-  COITNCIL  OF 

occupation;  therefore  the  nuisance  could  only  affect  the  selling  Stdnbt. 
value  of  the  land.  There  was  no  question  of  injury  to  health  and 
oomfert.  Under  the  decision  in  Battishill  v.  Read  the  verdict  was 
quite  right.  [Sib  W.  Manning,  J.  That  case  only  decides  that 
you  cannot  recover  damages  for  an  uncertain  and  temporary  injury 
as  if  it  were  permanent.  The  distinction  here  is  that  actual  injury 
is  proved.  There  were  attempts  to  sell  the  land.  This  distinction  is 
dravni  in  the  judgment  of  Cresswellf  J.]  Howard  v.  Ba/ma/rd  (2), 
and  ManUm  v.  Bayles  (3),  both  shew  that  no  new  trial  will  be 
granted  on  the  ground  of  insufficient  damages  when  the  damages  are 
unUquidated.  Oibbea  v.  Tunnelly  (4),  is  a  very  strong  case.  There 
the  Plaintiff  lost  his  leg,  yet  the  jury  only  gave  nominal  damages, 
and  the  Court  refused  to  disturb  the  verdict.  Mostyn  v.  Ooles  (5)  • 
Bradla/ugh  v.  Edwards  (6) ;  Apps  v.  Day  (7) ;  and  Farsdike  v. 
Stone  (8),  are  to  the  same  effect.  The  Plaintiff  grossly  exaggerated 
his  damages.  The  jury  saw  the  real  state  of  affairs  out  there,  and 
had  the  best  means  of  judging  what  the  injury  was.  How  can  the 
Court  reverse  the  verdict  in  a  case  of  this  kind,  where  a  view  is  often 
decisive?  There  was  no  reliable  evidence  of  the  depreciation  in 
the  property.  The  evidence  of  the  witnesses  shewed  that  the  high 
reserve  put  upon  the  land  was  the  reason  there  were  no  bids. 

Stephen  J  Q,0.  The  evidence  as  to  the  injury  to  the  property  was 
overwhelming.  It  was  proved,  and  not  denied,  that  the  sewage  of 
2000  houses  was  brought  down  past  the  Plaintiff's  land.  The 
object  of  a  view  is  only  to  enable  the  jury  to  understand  the 
evidence,  and  they  are  not  justified  in  going  against  the  sworn 
evidence  in  the  case.  Besides,  it  was  sworn  that  the  drain  had  been 
lately  cleaned  out. 

Paucbtt,  J.  We  deferred  giving  judgment  in  order  that  his 
Honor,  Mr.  Justice  Windeyer,  who  tried  the  case,  might  report 
whether  he  was  dissatisfied  with  the  verdict.  His  Honor  has  now 
reported  that  he  is  dissatisfied.  We  have  now  to  consider  whether 
the  verdict  should  be  set  aside.     Hughes  v.  ths  Mayor  of  Sydney  is 

(2)  11  C.  B.,  663.  (6)  11  0.  B.  N.  S.,  377. 

(3)  1  C.  B.,  444.  (7)  14  0.  B.,  112. 

(4)  1  C.  B.,  640.  (8)  L.  R.,  3  0.  P.,  607. 
(6)  7  H.  &  N.,  175. 
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1880.       a  difficulty  in  the  way  of  setting  aside  the  verdict.     Still  it  appears 

I  to  me  that  that  case  can  be  distinguished.      There  the  damage  was 

V,         not  of  long  standing!  whereas  this  nuisance  had  existed  for  years, 

Stdnet.     impossible  for  the  Defendants  to  abate  it. 

In  this  case  the  jury  had  a  view  of  the  place>  and  after  the  view 
came  to  the  conclusion  that  there  ought  to  be  a  verdict  only  with 
nominal  damages.    On  reading  the  evidence  I  confess  I  cannot  see 
how  the  verdict  came  to  be  given.    Let  us  look  at  the  drcnmstanoes 
of  the  case.     Here  was  an  open  drain,  transferred  by  the  Defendants 
from  one  side  of  the  road  to  the  other.      There  can  be  no  question 
that  the  most  offensive  matter  flowed  down  the  drain,  and  that  the 
presence  of  such  a  nuisance  must  have  been  detrimental  to  the 
Plaintiff's  property.     If  this  had  been  a  recent  injury  I  should  think 
that  the  verdict  ought  not  to  be  disturbed,  following  the  general  rule 
that  the  verdict  in  the  first  action  for  a  nuisance  should  be  for 
nominal  damages.    But  here  the  Plaintiff  has  been  complaining  of 
this  nuisance  for  ten  years   to  mayor  after  mayor  and  obtaining 
promises  that  something  would  be  done.     It  is  only  on  account  of 
the  forbearance  of  the  Plaintiff  that  this  action  was  not  brought  ten 
years  ago.     He  could  then  have  recovered  as  much  damages  as  are 
accorded  now.     Now,  in  consequence  of  his  forbearance,  is  he  to 
receive  nothing  for  the  injury  he  has  suffered  in  the  meantime? 
Though  the  Plaintiff  put  a  high  price  on  his  land,  it  seems  to  me 
clear  upon  the  evidence  that  the  nuisance  did  interfere  with  the 
sale  of  the  land,  and  that  he  has  sustained  substantial  damage.    The 
verdict  of  the  jury  has  proceeded  upon  some  principle  which  we 
cannot  understand  or  sustain.    The  impossibility,  owing  to  the  lay  of 
the  ground,  of  the  Defendants  remedying  the  nuisance  may  have 
influenced  the  jurors'  minds.     They  may  also  have  been  influenced 
by  the  way  in  which  the  Plaintiff  tried  to  get  damages  for  the  whole 
value  of  the  land.    That  was  not  at  all  the  proper  way  to  estimate 
the  damages,  and  his  daim  was  most  extravagant ;  so  extravagant, 
that  it  may  have  made  the  whole  matter  appear  perfectly  ridiculous* 
But  whatever  cause  brought  about  the  verdict,  the  result  is  that  the 
Plaintiff  appears  to  be  actually  punished  for  his  forbearance  in  not 
bringing  an  action  for  ten  years.      I  think  the  verdict  is  entirely 
unsatisfactory,  and  acting  as  I  do  in  a  very  high  degree  on  the 
report  of  the  presiding  Judge,  I  think  that  a  new  trial  should  be 
granted. 
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Sib  W.  Manning,  J.  Although  I  am  by  no  means  satisfied  1880. 
with  the  verdict,  I  think  that  but  for  his  Honor's  report  I  should  ' 
not  have  been  disposed  to  grant  a  new  trial.  But  for  that  I  could  «. 
not  have  seen  my  way  clearly  to  disturbing  the  verdict.  I  agree  with  Mukicipal 
his  Honor  Mr.  Justice  Faucett  that  if  this  had  been  a  new  matter,  Stdnit. 
we  should  not  interfere ;  but,  as  his  Honor  says,  this  was  a  matter  of 
long  standing,  and  successive  mayors  have  been  complained  to  by  the 
Plaintiff  without  result.  There  can  be  no  doubt  that  some  of  the 
difficulty  experienced  in  selling  this  land  was  attributable  to  the 
nuisance.  I  have  had  no  doubt  on  that  point  ever  since  I  heard  the 
evidence.  But  my  difficulty  has  been  that  I  could  not  see  that  the 
nuisance  was  caused  by  the  Corporation.  It  appears  that  the  nuisance 
has  been  caused  by  the  sewage  from  houses  built  by  private  persons 
running  into  this  drain  down  streets  laid  out  by  private  persons.  But 
there  is  evidence  that  a  greater  amount  of  sewage  has  been  brought 
into  the  drain  by  means  of  the  gutters  constructed  by  the  Corpora- 
tion. If  the  case  goes  down  to  another  jury,  it  is  quite  dear  that  the 
main  topic  to  which  the  evidence  of  the  Plaintiff  was  directed  will 
have  to  be  given  up,  viz.,  the  depreciation  in  the  value  of  the  pro- 
perty. He  cannot  in  an  action  like  this  recover  damages  for  a  per- 
manent depreciation  of  his  property  by  an  injury  which  may  be  re- 
moved to-morrow.  All  he  can  recover  is  for  the  past  injury  which  he 
has  actually  suffered.  If  the  cases  which  have  now  been  cited  had 
been  before  his  Honor  Mr.  Justice  Windeyer  at  the  trial,  he  might 
have  ruled  that  these  damages  could  not  have  been  recovered,  and  the 
Plaintiff  might  then  have  gone  into  the  question  of  past  injury. 

WiNDBTBB,  J.  At  the  trial  before  me  a  mass  of  evidence  was 
given  to  show  that  a  most  disgusting  and  offensive  nuisance  existed  in 
the  neighbourhood  of  the  Plaintiff's  land.  The  evidence  was  all  one 
way,  as  none  was  called  for  the  Defendants.  There  was  evidence  that 
this  nuisance  had  existed  for  ten  or  eleven  years,  and  that  complaints 
had  been  constantly  made.  On  making  representations  to  the 
Mayors  the  Plaintiff  was  told  that  the  work  was  of  a  temporary  * 
character  and  that  it  would  soon  be  covered  in.  Ten  years  passed 
and  nothing  was  done  to  remedy  the  nuisance.  In  the  meantime  the 
Plaintiff  spent  a  large  sum  of  money  in  levelling  and  improving  the 
property  and  in  making  it  fit  to  be  offered  for  sale.  There  was 
evidence  that  the  sales  could  not  take  place  in  consequence  of 
the  nuisance;  as  intending  purchasers  would  only  buy  at  a  price 
inadequate  to  the  real  value  of  the  land.  Notwithstanding  all  this 
evidence  and  in  the  face  of  all  this  evidence  the  jury  returned  a  verdict 
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1880.       which  while  it  asserts  that  the  Defendants  were  guilty  of  negligence, 
I  only  gives  the  Plaintiff  nominal  damages.  It  seems  to  me  that  in 

V,  coming  to  this  conclusion  the  jury  must  have  acted  on  some  erro- 

^TOCTL^  OF  ^®®^®  principle.  I  cannot  see  how  the  jury  can  have  been  right  in 
Sydney,  finding  that  the  nuisance  existed  and  yet  that  the  Plaintiff  sustained 
no  damage.  It  appears  to  me  therefore  that  I  am  right  in  certifying 
that  the  verdict  is  unsatisfactory.  Of  course^  in  all  cases  I  am 
anxious  to  sustain  the  verdicts  of  juries^  even  when  I  feel  that  I  would 
not  have  returned  the  same  verdict.  It  is  said  that  the  jury  has  had 
a  view.  It  seems  to  me  that  a  view  is  to  be  considered  just  in  the 
same  manner  as  any  other  piece  of  evidence  in  a  case.  Whether  the 
fact  of  a  view  having  taken  place  is  enough  to  stay  a  Judge's  hand  in 
certifying  that  he  is  dissatisfied  with  the  verdict  must  depend  on  the 
circumstances  of  the  particular  case.  The  value  of  a  view  most 
depend  altogether  on  circumstances.  In  this  case  the  object  of  the 
view  was  that  the  jury  might  see  the  lay  of  the  land  and  not  with  a 
view  of  showing  that  there  was  no  nuisance.  It  was  asked  for  to 
enable  the  jury  to  judge  of  the  engineering  difficulties  with  which  the 
Defendants  would  have  to  contend  in  removing  the  nuisance.  There- 
fore with  every  desire  to  uphold  the  verdict  of  juries^  I  do  not  think 
that  this  is  a  case  in  which  the  verdict  shall  be  upheld.  Our  duty  of 
course  is  to  see  justice  done  between  the  parties.  At  the  same  time  I 
cannot  help  seeing  that  the  verdict  was  to  a  great  extent  brought 
about  by  the  over-estimate  put  by  the  Plaintiff  on  his  loss.  I  myself 
cautioned  the  jury  that  the  damages  could  not  be  assessed  in  that 
way.  Under  these  circumstances  I  think  that  there  should  be  a  new 
trial. 

Rule  absolute — Oosts  of  the  rule  to  abide  the  event. 


September  24. 


1880.  Darley,  Q.O.,  moved  for  leave  to  appeal  to  the  Privy  Council 

from  the  above  judgment.     The  damages  claimed  by  the  Plaintiff 
are  £10,000. 

M.  H.  Stephen,  Q.O.,  contra. 

Faucett,  J.  We  have  no  power  to  grant  leave  to  appeal  in  this 
case.  The  verdict  which  has  been  set  aside  was  for  a  farthing,  and 
there  is  no  certainty  that  the  next  verdict  will  be  for  iSOO.     We 
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ve  now  called  upon  to  asaume  that  becauae  that  verdict  waa  set  aaide,       1880. 

and  the  Plaintiff  claims  an  absurd  sum,  that  sum  is  at  issue.    There 

is  no  hardahip  on  the  Defendants ;  they  may  apply  for  special  leave         v. 

to  appeal.  Muotcipal 

^'^  Council  of 

Sir  W.  Manning,  J.     By  our  judgment  we  have  limited  the     Sydkkt. 
amount  of  damages  recoverable  to  the  actual  past  loss  suffered  by 
the  Plaintiff.    This  cannot  amount  to  £10,000,  and  there  is  nothing 
to  shew  that  it  will  amount  to  £500. 

WiNBBTBB,  J.      After  the   strong  opinions  expressed  by  their 

Honors  I  scarcely  like  to  say  that  I  feel  considerable  doubt  in  this 

matter.    It  seems  to  me  that  the  analogy  of  a  judgment  on  demurrer 

holds  good.     The  damages  are  now  at  large,  and  though  at  the  last 

trial  the  verdict  was  only  for  a  farthing,  there  is  nothing  to  shew 

that  at  the  next  trial  larger  damages  than  £600  might  not  be 

recovered. 

Lea/ve  to  appeal  refused. 

Attorneys  for  the  Plaintiff — Want,  Johnson  and  Want. 
Attorney  for  the  Defendants — Olayton. 


ZEPUN  V.  THE  NOKTH   GERMAN   INSURANCB  COBiPANY.  1880. 


MaiidouM  Praaeeutkm — Beiuonable  and  probable  cause — ProaecuHon  by  Attorney-  August  90. 

General^BtiUrf  qf  Dtfendanis. 

The  Defendants  proeecnted  the  Plaintiff  for  anon.  The  case  was  dianuMed. 
The  Defendants'  attorney!  then  forwarded  the  depositions  to  the  Attomey- 
General,  urging  that  there  had  been  a  miscarriage  of  justice.  The  Attorney- 
General  then  directed  a  second  prosecntion.  The  Plaintiff  was  committed  for 
trial  and  aoqmtted.  At  the  trial  the  Plaintiff  put  in  the  depositions  in  the 
first  prosecution  and  the  letter  to  the  Attorney-General.  The  Judge  nonsuited 
the  Plaintiff  on  the  ground  that  the  depositions  shewed  reasonable  and  probable 
eanse  for  the  first  prosecution,  and  that  the  second  prosecntion  was  instituted  by 
the  Attorney-General  and  not  by  the  Defendants. 

ffeld,  that  the  nonsuit  was  right. 

Action  for  the  malicious  prosecution  of  the  Plaintiff  by  the 
Defendants  on  a  charge  of  arson.  The  declaration  contained  two 
counts,  one  for  a  prosecution  before  a  Justice  of  the  PeacCi  who 
dkmisaed  the  charge,  and  the  other  for  a  second  prosecution  before 
another  Jnstioei  who  committed  the  Plaintiff  for  trial.  On  the  trial 
he  was  acquitted. 

KaWJU,  Vol.  L,  Law,  0 
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1880.  The  Defendants  pleaded  not  guilty. 


^^  It  appeared  on  the  evidence  given  at  the  trial  that  the  Plaintiff 

V,  had  insured  his  premises  in  Pitt  Street  with  the  Defendants.  They 
liiwE^Oo'  were  afterwards  burnt  down,  and  the  Defendants  paid  the  insurance. 
Afterwards  the  Defendants  procured  an  information  to  be  sworn  by 
one  Newman^  and  the  Plaintiff  appeared  before  Mr.  Hunt,  a  justice 
of  the  peace,  to  answer  the  charge  in  the  information.  .  Mr.  Hunt 
dismissed  the  charge.  The  Defendants^  attorneys  then  wrote  a  letter 
to  the  Attorney-General,  pointing  out  the  circumstances  of  the  case, 
and  the  Attorney-General  directed  another  prosecution.  On  this 
occasion  the  information  was  sworn  by  a  sergeant  of  police  under  the 
direction  of  his  superior  officers.  The  information  came  on  for  hearing 
before  Mr.  Smart,  a  Justice  of  the  Peace,  and  he  committed  the  Plain- 
tiff for  trial.  The  Plaintiff  was  tried  before  Faucett,  J.,  and  acquitted. 
At  the  trial  of  this  action  the  information  and  depositions  on  the 
first  prosecution,  and  the  letter  from  the  Defendants'  attorneys  to  the 
Attorney-General  and  his  minute  directing  the  prosecution  were  put 
in  evidence.  At  the  close  of  the  Plaintiff's  case  Sir  W.  Mannings  J., 
granted  a  nonsuit  on  the  ground  that  the  depositions  disclosed 
reasonable  and  probable  cause  for  the  first  prosecution  and  that 
the  Defendants  were  not  liable  for  the  second  prosecution. 

Pileher  now  moved  for  a  rule  nisi  for  a  new  trial  on  the  ground 
that  the  nonsuit  was  wrong.  In  the  first  place  there  was  no  evidence 
that  the  Defendants  knew  the  evidence  which  would  be  given  or 
believed  it.  It  lay  upon  the  Defendants  to  shew  this.  The  question 
ought  to  have  been  left  to  the  jury  whether  the  Defendants^  when 
they  instituted  the  prosecution,  knew  such  facts  as  amounted  to 
reasonable  and  probable  cause.  As  to  the  second  prosecution,  though 
it  was  nominally  by  the  Attorney-General,  the  evidence  shewed  that 
it  was  instigated  by  the  Defendants,  and  therefore  they  were  liable. 

Sib  James  Maetin,  C.J.  In  this  case  the  Defendants  prosecuted 
the  Plaintiff  for  arson.  Evidence  was  taken  before  a  magistrate^  and 
the  case  was  dismissed ;  whereupon  the  Defendants'  attorneys  wrote 
a  letter  to  the  Attorney-General  calling  attention  to  the  depositions, 
and  urging  that  the  dismissal  was  wrong,  and  that  steps  ought  to  be 
taken.  The  Attorney-General  looked  through  the  papers  and  pnt  a 
minute  upon  them  ordering  the  police  to  institute  a  fresh  prosecution. 
The  consequence  was,  that  the  Plaintiff  was  prosecuted  a  second  time 
and  committed  for  trial,  and  afterwards  acquitted.  The  declaration 
contained  two  counts,  one  based  on  the  first  proseeutiouj  the  other  on 
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the  second.     In  the  course  of  the  trials  the  original  depositions  were       1880. 

put  in  by  the  Plaintiff^  and  also  the  letter  to  the  Attorney-General, 

and  his  minute  upon  it.     His  Honor,  having  this  evidence  before         ^^ 

him,  held  that,  as  to  the  first  prosecution,  there  was  reasonable  and  ^.  Gbr^n 

probable  cause  for  instituting  the  prosecution,  and  that,  as  to  the 

second  prosecution,  it  was  not  instituted  by  the  Defendants.     During 

the  argument  I  had  some  doubts  whether  the  rule  ought  not  to  have 

gone,  but  seeing  that  the  Plaintiff  put  in  the  depositions,  and  that  it 

is  not  denied  that  they  disclose  a  case  of  reasonable  and  probable 

cause,  I  think  that  the  Judge  was   in  a  position   to   decide  the 

question  as  a  matter  of  law,  and  that  there  were  no  facts  to  leave  to 

the  jury. 

With  reference  to  the  other  point,  I  think  that  the  second 
prosecution  was  instituted  by  the  Attorney-General.  His  notice  was 
called  to  the  matter  by  the  Defendants,  but  he  instituted  the 
prosecution. 

Faucett,  J.  I  am  of  the  same  opinion.  It  is  quite  clear  that 
the  letters  and  depositions  being  put  in,  the  latter  disclosed  a  case  of 
reasonable  and  probable  cause,  and  that  the  Judge  was  entitled  to 
nonsuit.  The  only  question  for  him  was,  whether  these  depositions 
disclosed  such  a  case.  It  now  turns  out,  upon  the  evidence  of  the 
Plaintiff  himself,  that  all  these  suspicious  acts  of  his  were  really  inno- 
cent. But  that  is  not  the  question.  Mr.  Pitcher  really  wanted  to  get 
before  the  jury  the  question  of  innocence  or  guilt. 

On  the  other  point,  I  think  also  that  the  second  prosecution  was 
instituted  by  the  Attorney-General  and  not  by  the  Defendants.  The 
Attorney-General  was  not  bound  to  act  upon  the  letter  of  the 
Defendants^  attorneys. 

Sib  W.  Manning,  J.    I  am  of  the  same  opinion. 

Rule  refused. 

Attorneys  for  the  Plaintiff — Stephen,  Laurence  and  Jaques, 
Attorneys  for  the  Defendants — Want,  Johnson  and  Want, 


CASES 


▲BOVID   AVD   DITIBMIVID   IV   TBI 


SUPREME  COURT  OF  NEW  SOUTH  WALES 


nr  118  ooMMoir  law  jubibdioiiov. 


DURING  THE   FOURTH   TERM,   1880. 


1880.  THE  QUEEN  v,  SAUNDERS. 


December  8.  It  ib  no  aiiBwer  to  a  charge  of  bigamy  that  the  seoond  wife  was,  in  going  through 
the  form  of  marriage  with  the  Prisoner,  herself  oommitting  bigamy.  Beg,  t.  AUen, 
LJt.  1,  C.O.R.  367,  followed. 

Special  casb  reserved  for  the  conaideration  of  the  Court  by 
Dowling,  C.  Q.  S. 

''The  Prisoner  was  tried  before  me,  at  the  Quarter  Sessions  at 
Darlinghurst,  on  an  information  which  charged  him  with  having 
committed  bigamy.  He  was  found  guilty.  The  first  marriage  was 
celebrated  by  Mr.  Ward,  the  Begistrar-Oeneral  of  this  colony ;  as  to 
that  marriage  no  question  arose.  The  second  marriage  was  celebrated 
before  the  Rev.  Dr.  FuUerton  during  the  life  of  the  first  wife.  The 
second  wife  appeared  in  Court,  and  when  under  cross-examination  it 
was  attempted  to  be  elicited  from  her  that  at  the  very  time  she  went 
through  the  ceremony  of  marriage  with  the  prisoner  she  was  then  a 
married  woman.  I  intimated  that  if  the  fact  were  proved  it  would 
not  prevent  the  Prisoner  from  having  committed  the  crime  of  bigamy. 
However,  with  a  view  of  having  my  ruling  reviewed  by  the  Supreme 
Court,  and  yielding  to  the  request  of  the  Prisoner's  advocate,  the 
cross-examination  was  continued ;  and,  though  the  woman  was  duly 
cautioned  by  me,  she  gave  evidence  from  which  it  was  clear,  not  only 
from  her  own  admissions,  but  from  evidence  given  by  the  clergyman 
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who  married  ber  in  New  Zealand^  that  she  was  at  the  time  of  going       1880. 

through  the  ceremony  of  marriage  with  the   Prisoner  a  married  ,^ 

woman^  and  had  therefore  committed  bigamy.     In  addressing  the         v. 

jury  I  told  them  that,  if  they  were  satisfied  that  the  prisoner  was   SUundebs. 

duly  married  by  the  Registrar-Gteneral^  and  that  the  prisoner  a  second 

time  went  through  the  ceremony  of  marriage  before  the  Rev.  Dr. 

Follerton  with  another  woman,  and  that  although  that  woman  herself 

by  that  ceremony  had  committed  bigamy,  yet  the  Prisoner  would, 

even  in  that  case,  have  committed  the  crime  of  bigamy.     I  so  ruled 

on  the  authority  of  the  Queen  v.  Baton  (2),  and  the  Queen  v.  Allen  (8). 

The  Prisoner  is  now  undergoing  sentence  in  Darlinghurst  gaol.   I  was 

asked  to  reserve  for  the  consideration  of  their  Honors  the  Judges  of 

the  Supreme  Court  the  following  question,  viz. — Was  I  right  in  ruling 

as  L  did?" 

Rogers  appeared  for  the  Crown.     The  Prisoner  was  not  represented. 

Peb  Curiam    (1).     The  ruling  of  the  learned   Chairman   was 
correct,  and  followed  the  law  laid  down  in  JB.  y.  Allen. 

Conviction  eustwined. 


THB  QUEEN  t.  WEBSTER.  i880. 


Perjury—Proceedings  btfore  MagistrcUee—JuriedieUon.  December  3. 

On  a  trial  for  perjury  it  is  no  defence  that  the  charge  during  the 
trial  of  which  the  alleged  perjury  was  committed  was  founded  on  a  defective 
information — ^the  magiatrates  having  power  to  amend. 

Special  casx  reserved  for  the  opinion  of  the  Full  Court  by  Mr. 
Bemiett,  Acting  Chairman  of  Quarter  Sessions.  The  case  stated  was 
as  follows : — 

''In  this  case  the  Prisoner  was  tried  and  convicted  before  me  at 
the  last  Tamworth  Quarter  Sessions,  on  the  10th  of  August  last,  on  a 
charge  of  perjury,  committed  on  the  bearing  of  the  charge  of  illegally 
using,  before  the  Nundle  Bench.  The  charge  of  illegally  using  was 
preferred  by  one  George  Warden  against  Robert  Hungerford,  and  it  ap- 

(1)  Snb  Jahw  Mabtiv,  O.J.,  (2)  1  Cox.,  O.O.,  83. 

and  Sib  William  Maitkino,  J.  (3)  L.R.r  1  CO.  B.,  867. 
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1880.       peared  from  the  deposition  of  the  Prisoner  taken  on  the  hearing  of  that 
■~~~  charge  that  he  (the  Prisoner)  was  at  the  time  of  the  iUegal  using  the 

V.  person  in  lawful  charge  of  a  mare^  the  animal  in  question.  The 
wsBSTSR.  perjury  consisted  in  the  Prisoner  swearing  on  the  said  hearing  that  he 
had  never  authorised  the  said  Robert  Hungerford  to  use  the  said 
mare.  The  said  information  for  illegally  using  aUeged  the  offence  to 
have  been  committed  on  or  about  the  21st  January,  1880.  The 
information  was  laid  on  the  2nd  of  July,  1880,  the  information  being 
thus  laid  within  three  weeks  of  six  months  from  the  date  of  the 
committal  of  the  offence.  The  Prisoner's  counsel  objected  to  the 
case  going  to  the  jury,  on  the  ground  that  the  magistrates  had  no 
jurisdiction  to  entertain  the  said  charge,  inasmuch  as  the  offence 
being  alleged  to  have  been  committed  on  or  before  the  21st  of 
January,  1880,  and  the  information  being  laid  on  the  2nd  of*  July 
following,  it  did  not  appear  distinctly  that  the  information  had  been 
laid  within  six  months  of  the  committal  of  the  offence,  as  required  by 
the  11th  section  of  11  and  12  Victoria,  cap.  43.  I  overruled  the 
objection,  but  reserved  the  question  for  the  consideration  of  the 
Court.''  The  informations  for  illegally  using,  and  for  perjury, 
and  also  the  Prisoner's  deposition,  were  annexed  to  the  case. 
Rogers,  for  the  Crown ;  Dillon,  for  the  Prisoner. 

Sir  James  Martin,  C.  J.  (after  stating  the  case)  :  I  am  of  opinion 
that  there  is  nothing  in  the  objection.  Persons  proceeding  in  a  sum- 
mary way  before  justices  are  not  bound  down  to  the  very  terms  of  the 
information.  The  magistrates  have  power  to  make  any  amendment 
rendered  necessary  by  the  evidence,  and  should  the  prisoner  be 
prejudiced  by  such  amendment  the  trial  may  be  adjourned.  If  an 
information  charges  that  an  offence  has  been  committed 
seven  months  before  the  date  of  the  information,  the  magistrates 
may,  on  evidence  being  given,  grant  an  amendment  to  bring  the 
case  within  their  jurisdiction.  There  is  nothing  in  the  case  to 
warrant  the  Court  in  drawing  an  inference  that  the  offence  was 
committed  more  than  six  months  before  the  date  of  the  information. 
There  is  nothing  from  which  the  Court  can  draw  an  inference  that 
the  magistrates  had  no  jurisdiction  to  deal  with  the  charge.  Even  if 
such  an  inference  could  be  drawn,  I  am  not  prepared  to  say  that^ 
as  the  magistrates  had  a  general  jurisdiction  to  deal  with  the  offence 
charged,  the  present  information  for  perjury  cannot  be  sustained^ 
although  in  the  particular  case  the  offence  might  have  been  com- 
mitted more  than  six  months  before  the  prosecution.  That  point, 
however,  does  not  arise  in  the  present  instance. 
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Sib  William  Manning,  J.    The  information  was  amendable  by      I88Q. 
the  magistrates  if  it  was  not  sufficient.     It  is  clear  that  the  magis- 
trstes  had  a  general  jurisdiction  over  such  an  offence ;  and  even  if  the         9. 
evidence  showed  that  the  offence  had  been  committed  more  than  six   Wbbstir. 
months  before  the  date  of  the   information,    I    am    inclined    to 
think  that  an  information  for  perjury  on  such  evidence  can  be 
sustained. 

Conviction  sustained. 


THE  QUEEN  t;.  RICHARD  WEBSTER.  jqqq 


Criminal  Law — Tampering  with  a  toUneaa — Proceedings  before  JusUees,  December  3. 

It  is  an  offence  to  tamper  with  a  witness  about  to  give  evidence  against  a 
Pnsoner  ohaiged  before  magistrates 

Special  case  reserved  for  the  consideration  of  the  Full  Court  by 
Mr.  Bennett^  acting  Chairman  of  Quarter  Sessions.  The  case 
was  as  follows : —  - 

"  In  this  case  the  Prisoner  was  tried  before  me  at  Tamworth 
Quarter  Sessions^  on  the  10th  of  August  last,  on  a  charge  of 
attempting  to  dissuade  a  witness,  one  Andrew  Fogarty,  from 
giving  evidence.  There  were  two  counts  in  the  information. 
The  Prisoner  was  charged  in  the  first  count  with  attempting  to 
dissuade  from  giving  evidence  Andrew  Fogarty,  who  had  been  duly 
summoned  to  give  evidence  in  the  hearing,  before  the  magistrates,  of 
a  charge  of  horse-stealing  against  John  and  Robert  Webster.  In  the 
second  count  Prisoner  was  charged  with  attempting  to  induce  the  said 
Andrew  Fogarty  to  give  such  false  evidence  as  would  lead  to  the 
acquittal  of  John  and  Robert  Webster  on  the  said  charges.  It  was 
proved  that  John  Webster  and  Robert  Webster  were  charged  before 
the  Nundle  bench  of  magistrates,  on  the  date  named  in  the  informa- 
tion hereto  annexed,  with  horse-stealing ;  that  Andrew  Fogarty  had 
been  duly  summoned  to  attend  as  a  witness  on  the  said  charge,  and 
that  his  evidence  was  material  thereto.  Fogarty's  evidence  was  as 
follows : — I  was  in  attendance  at  the  Nundle  Police  Court  on  the  21st 
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1880.       of  May  lastj  in  compliance  with  a  summons  as  a  witness  against 
"~~  John  and  Robert  Webster,  then  charged  before  the  Magistrates  with 

V,  horse-stealing;  the  Prisoner  Richard  Webster  (brother  of  the  said 
Wm^^  John  and  Robert  Webster)  came  up  to  me  and  said,  *  What  are  you 
going  to  say  ?'  I  said,  *  I  am  going  to  speak  the  truth  f  he  said, 
*  If  you  get  John  out  of  the  case  I  will  give  you  £20;'  I  said,  'If 
you  want  to  hear  my  evideuce  you  can  hear  it  in  Court.'  Prisoners, 
Robert  and  John  Webster,  were  committed  for  trial.  At  the  close  of 
the  case  for  the  Grown  Mr.  Dillon,  who  defended  the  Prisoners, 
objected  to  the  case  going  to  the  jury,  on  the  ground  that  the  offence 
charged  could  only  be  committed  when  the  witness  tampered  with  was 
subpoenaed  to  give  evidence  on  the  trial  of  a  person  who  had  been 
indicted ;  and  as  in  this  case  Robert  and  John  Webster  were  merely 
charged  before  the  magistrates,  and  had  not  been  indicted^  there 
could  be  no  offence  of  'tampering  with'  a  witness.  He  cited 
Biissell  on  Orvmes  (1865),  p.  265.  I  decided  against  the  objections, 
but  at  counsel's  request  reserved  the  point  for  the  consideration  of 
the  Court." 

The  information  was  annexed  to  the  case. 

Dillon,  for  the  Prisoner,  cited  Russell  on  Grimes  (1)  ;  Hawkins 
P.  0.  (2).  These  authorities  shew  that  attempting  to  influence  a 
witness  is  punishable  only  as  a  contempt  of  Courts  and  not  as  an 
indictable  offence.  It  can  only  be  committed  before  a  superior 
Court.  Rex  v.  Hartley  (8),  is  to  the  same  effect.  No  case  can  be 
found  where  a  charge  like  the  present  has  been  brought. 

Rogers,  for  the  Crown.  The  Prisoner  was  clearly  guilty  of 
subornation  of  perjury  before  an  inferior  Court.  He  solicited  another 
person  to  commit  an  indictable  offence.  Rex  v.  Higgins  (4),  and  Bex 
v.  Phillips  (5),  shew  that  to  solicit  another  to  commit  an  indictable 
offence  is  itself  indictable.  In  Ohitty's  Criminal  Law  (6)  the  form 
of  information  is  given,  and  the  note  bears  out  this  view. 

Sib  Jambs  Maetin,  C.  J.  On  this  information  the  Prisoner 
was  found  guilty  at  the  Quarter  Sessions  at  Tamworth,  and  counsel 
asked  for  the  point  to  be  reserved  whether  the  offence  charged  can 
be  committed  until  an  information  has  been  actually  filed^  whereas 
here  the  case  was  only  in  course  of  inquiry  before  justices.  We  have 
to  determine  now  whether  it  is  or  is  not  an  offence.      Prosecutions  of 

(1)  Vol.  L,  p.  367 ;  ed.  1877.  (4)  2  East,  5. 

(2)  P.  436,  ed.  Garwood.  (5)  6  East,  471. 

(3)  Str.  903.  (6)  Vol  n.,  p.  235. 


Webstar. 
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this  kind  have  been  extremely  rare,  and  the  text  books  throw  very       1880. 

little  light  on  the  subject.      It  is  abandantly  clear  that  where  the 

.  .  .      .  .     .  The  QirBBir 

attempt  to  influence  a  witness  takes  place  after  indictment,  it  is  an         i;. 

offence.  Is  there  any  reason  for  saying  that  the  offence  cannot  be  ^^^J^ 
committed  at  any  other  time  ?  No  doubt  the  expression  in  Russell, 
and  in  the  case  in  Strange,  fairly  raise  an  argument;  but  when  we 
come  to  look  into  the  reason  of  the  thing  it  is  just  as  dangerous  to 
the  public  to  attempt  to  influence  a  witness  in  the  one  case  as  in  the 
other.  The  criminality  is  just  as  great  in  the  one  case  as  in  the  other. 
If  we  held  that  subornation  of  perjury  might  be  committed  with 
impunity  up  to  the  time  when  the  Court  sits  to  try  the  Prisoner 
against  whom  the  evidence  is  to  be  given,  we  should  be  holding  out 
an  inducement  to  the  friends  of  prisoners  to  tamper  with  the  wit- 
nesses in  every  case.  The  information  is  never  filed  until  the  Court 
sits,  and  there  might  be  opportunities  for  months  before  of  interfering 
with  the  witnesses.  It  seems  to  me  that  the  common  luw  is  not  so 
unreasonable,  and  that  the  same  principle  applies  to  every  attempt  to 
influence  a  witness,  in  whatever  stage  of  the  case  it  may  be ;  and  that 
the  offence  may  be  committed  just  as  much  when  the  Prisoner  is 
before  justices  as  before  a  superior  tribunal.  Therefore,  although  lit 
first  sight  there  appears  some  difficulty,  and  although  this  was  a  very 
proper  question  to  bring  before  this  Court,  I  am  of  opinion  that  the 
conviction  should  be  sustained. 

Sib  W.  Manning,  J.    I  am  of  the  same  opinion. 

Conviction  sttsta/ined 


THE  QUEEN  ».  ERNEST  WEST.  xggQ^ 


Orimindl  Lavh-OaUle  Stealing  Prevention  Act—lUegally  Usmff.  December  3. 

A  horse  was  lent  to  Prisoner  to  ride  two  miles  away  and  to  be  retamed  in  a  few 
lionn.  Prisoner  rode  the  horse  to  a  place  25  miles  away  with  the  intention  of 
riding  him  there.  On  a  charge  of  hone  stealing  the  Judge  directed  the  jury  that 
Prisoner  would  be  guilty  of  illegally  using  (under  17  Vic.  No.  3),  if  they  were 
satisfied  that  without  tiie  owner's  consent,  and  not  imagining  that  he  had  the 
owner's  consent,  he  had  used  the  horse  for  a  purpose  dififerent  from  that  for  which 
the  horse  was  lent.     Held  that  such  a  direction  was  correct. 
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1880.  Special  case  reserved  for  the  coDsideration  of  the  Court  by 

V.  The  case  was  as  follows  : — ''  The  Prisoner  was  tried  before  me^  at 

^^^f^  the  Court  of  Quarter  Sessions  now  being  held  at  Hay,  on  a  charge,  in 
the  iSrst  count,  of  horse-stealing.  From  the  evidence  it  appears  that 
the  horse  had  been  lent  by  the  owner  to  the  Prisoner,  to  be  ridden  to 
a  place  two  miles  away,  and  to  be  returned  in  a  few  hours ;  and  that  the 
Prisoner  had  taken  the  horse  to  a  place  twenty-five  miles  away,  with 
the  intention,  probably,  of  racing  him  there.  I  told  the  jury  that  if,  not 
being  satisfied  that  the  prisoner  intended  to  keep  or  dispose  of  the 
horse,  they  were  satisfied  that  he  had,  without  the  owner's  consent, 
and  not  imagining  that  he  had  the  owner's  consent,  used  the  horse 
for  a  purpose  different  from  that  for  which  the  horse  was  lent,  they 
might  find  him  guilty  of  illegally  using  the  horse  (under  17  Vic,  No. 
3,  ss.  6,  8).  Mr.  Merewether,  who  defended  the  Prisoner,  contended 
that  these  se(^tions  did  not  apply  to  the  bailee  of  an  animal  using  the 
animal  for  a  purpose  difierent  from  that  for  which  it  was  bailed.  The 
Prisoner  was  found  guilty  of  illegally  using.  I  reserved  the  point 
taken  by  Mr.  Merewether ;  the  question  for  the  consideration  of  the 
Supreme  Court  is,  whether  I  was  right  in  directing  the  jury  in  the 
manner  I  have  stated ;  or  whether  I  should  have  withdrawn  from  them 
the  alternative  of  finding  a  verdict  of  guilty  of  illegally  using,  on  the 
ground  that  to  constitute  this  offence  there  must  be  such  an  original 
taking  as,  if  coupled  with  a  felonious  intent,  would  complete  the 
crime  of  larceny  at  common  law  ?  Having  some  doubts  upon  the 
point,  I  have  expressed  an  intention  of  allowing  the  Prisoner  bail 
pending  the  determination  of  the  legality  of  his  conviction ;  he  is  now 
under  remand,  having  hitherto  failed  to  find  a  surety .'' 

Rogers  appeared  for  the  Crown;  Merewether  appeared  for  the 
Prisoner. 

Sib  James  Martin,  C.J.  In  this  case  the  Prisoner  was  charged  with 
horse-stealing.  The  jury  were  told  that  if,  not  being  satisfied  that  the 
Prisoner  intended  to  keep  or  dispose  of  the  horse,  they  were  satisfied  that 
he  had  without  the  owner's  consent,  and  not  imagining  that  he  had 
the  owner's  consent,  used  the  horse  for  a  purpose  different  from  that 
for  which  the  horse  was  lent,  they  might  find  the  prisoner  guilty  of 
illegally  using  the  horse.  It  has  been  urged  upon  the  Court  that  the 
Statute  did  not  apply  to  a  case  like  the  present,  where  the  Prisoner  in 
the  first  instance  obtained  possession  of  the  horse  with  the  owner's 
leave,  and  only  rode  it  for  a  greater  distance  than  he  had  permission 
to  do.     It  has  been  also  urged  upon  us  that  to  apply  the  criminal 
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law  to  such  a  state  of  facts  was  extending  the  law  beyond  the  cases.       1880. 
I  see  no  difficulty  in  applying  the  Statute  to  cases  like  the  present. 
It  is  needless  to  say  that^  whether  a  case  comes  within  the  Statute,         v. 
depends  upon  the  circumstances.     If  a  person  is  using  a  horse  in  a      ^y^!' 
manner  in  which  he  thought  he  was  justified  that  would  not  be  a 
crime.     In  the  present  case  that  was  put  fairly  and  properly  to  the 
jury;  they  were  told  to  consider  whether  Prisoner  was  using  the  horse 
without  the   owner's   consent,  and  not  imagining  that  he  had  the 
owner's  consent,  and  they  must  have  so  found.   Where  the  divergence 
£rom,  or  excess  over,  the  purpose  for  which  a  horse  was  borrowed  was 
small  there  would  be  no  crime ;  but  where,  as  in  the  present  instance, 
it  was  of  moment,  the  case  should  go  to  the  jury. 

SiE  William  Manning,  J.  I  am  of  the  same  opinion.  I  fail  to  see 
that  the  horse  being  originally  lent  to  the  Prisoner  made  any  difier- 
ence.  It  was  lent  to  him  for  a  particular  purpose,  and  for  a  limited 
time.  The  question  whether  or  not  the  Prisoner  was  using  the  horse 
without  the  owner's  consent  was  properly  left  to  the  jury. 

OonvicHon  siMtained. 


THE  QUEEN  v.   ROBERT  WEBSTER  AND  HENRY  WELLS.        ^^qq 


Crimmal  Law — Deposition  of  abaerU  witness — Fregncmcy — Evidence  of  accomplice —  Dtcend>er  3. 

CorrohoraiUm, 

On  the  eyidence  of  a  medical  man  that  a  witness,  who  lived  40  miles  from  the 
Courts  expected  her  confinement,  and  that  it  would  be  dangerous  to  her  life  to 
attend  the  Ck>art,  her  deposition  was  admitted  in  evidence. 

HtJd  that  it  was  rightly  received. 

HM  also  that,  a  witness  having  sworn  that  he  was  not  an  accomplice,  and  that 
he  had  been  present  at  the  committal  of  the  crime  through  fear,  it  was  properly 
left  to  the  jury  to  say  whether  he  was  or  was  not  an  accomplice.  Held  also  that 
the  rule  requiring  judges  to  direct  juries  not  to  acquit  on  the  uncorroborated 
testimony  of  an  accomplice  was  a  rule  of  discretion,  and  not  qf  law. 

This  was  a  case  reserved  for  the  consideration  of  the  Court  by  Mr. 
Bennett^  Acting  Chairman  of  Quarter  Sessions. 

'*  The  Prisoners  were  tried  before  me  at  the  Tamworth  Quarter 
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1880.       Sessions  on  the  9th  of  August  last^  charged  with  maliciously  killing, 

~~  at  Glen  Barry,  ten  horses,  the  property  of  William  Augustus  Hunger- 

V.         ford,  and  convicted.      A  witness  named  Emily  Fogarty,  who  had 

^IS^T^    given  evidence  at  the  Police  Court,  was  not  in  attendance,  and  on 

Weiaa     proof  by  the  Crown  that  she  was  unable  to  travel  from  illness,  I 

admitted  her  deposition,  which  was  duly  proved,  put  in  evidence,  and 

read  to  the  jury.     The  evidence  of  her  illness  was  as  follows : — 

Dr.  Faust  :  I  am  a  duly  qualified  medical  practitioner ;  I  reside  at 
Nundle,  it  is  forty  miles  from  Tamworth ;  I  know  Mrs.  Fogarty  ;  I 
saw  her  yesterday  morning  at  8.30  o'clock;  I  examined  her;  she 
expects  to  be  confined  at  any  moment ;  it  would  be  dangerous  to  her 
life  to  come  here,  even  in  a  vehicle ;  it  might  kill  her ;  it  is  a  very 
rough  and  lonely  road ;  the  danger  would  be,  if  confined  on  the  road, 
she  could  not  be  attended  to  properly ;  I  can't  say  when  she  will  be 
confined,  perhaps  in  a  day  or  two,  or  more — she  might  go  on  two 
weeks ;  she  has  had  three  children. 

The  counsel  who  defended  the  Prisoners  objected  to  the 
depositions  being  received,  on  the  ground  that  the  evidence 
above  stated  was  not  evidence  of  illness  within  the  mean- 
ing of  section  17  of  the  11  and  12  Vic,  c.  42.  I  received  the 
deposition  on  the  authority  of  22.  v.  Wellings  (1).  The  follow- 
ing is  a  copy  of  Mrs.  Fogarty's  deposition : — 

Martha  Emily  Fogarty  :  I  am  a  married  woman,  and  reside 
with  my  husband  at  Happy  Valley;  I  formerly  resided  at  Barry 
Station,  in  the  employ  of  Mr.  Hungerford ;  I  know  both  the  Prisoners 
now  before  the  Court ;  the  Prisoner  Webster  about  four  weeks  ago 
called  at  my  place,  it  was  on  a  Friday  night ;  he  asked  me  if  Robert 
Hungerford  had  gone  over  to  the  Barnard  :  previous  to  this  I  had 
heard  that  horses  had  been  killed  at  the  Barry  Station ;  Webster  also 
asked  me  if  I  knew  if  Robert  Hungerford  had  told  the  police  about 
the  horses ;  I  replied  I  did  not  know,  but  I  believed  he  had  gone 
home  on  account  of  some  of  his  own  horses  having  gone  with  the 
others ;  he  then  asked  me  whether  Robert  Hungerford  had  told  the 
police  that  he  (Webster)  had  killed  the  horses ;  I  asked  him  if  Robert 
Hungerford  helped  him  to  kill  the  horses,  that  he  was  afraid  of  him ; 
he  replied,  '*  No,  but  he  knew  I  done  it " ;  he  also  told  me  that, 
only  that  Robert  Hungerford  stopped  him,  he  (Webster)  would  not 
have  left  Mr.  W.  A.  Hungerford  a  horse  to  ride  to  Nundle  on;  he 
(Webster)  told  me  that  if  he  thought  Robert  Hungerford  had  told  on 

(1)   L.  R.  3  Q.  B.,  Div.  426. 
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him  he  would  bolt;    about  three  days  before  the  28rd  of  April  1880. 
Webster  told  me  that^  as  Hmigerford  had  impounded  his  pigs^  he 

would  return  the  compliment   by   impounding  his   (Hungerford's  v. 

cattle).  Wkbstsr 

Examined    by  Webster:     Robert    Hungerford    and    I    are    on     Wills. 
friendly  terms;  he  occasionally  stays  at  my  place,  sometimes  sleeps 
there;  I  have  never  spoken  to  Robert  Hungerford  about  shooting 
these  horses. 

William  Augustus  Hungerford  deposed:  I  am  a  grazier 
and  lessee  of  the  Barry  run;  am  a  magistrate  of  the  colony; 
I  know  the  Prisoners ;  Prisoner  Webster  is  a  selector,  and  lives  about 
three  miles  from  the  Barry  station ;  the  Prisoner  Wells  has  been 
employed  on  the  station ;  I  had  several  altercations  with  Wells  about 
the  end  of  January  last  about  riding  my  horses ;  he  pretended  to  have 
a  claim  to  them ;  I  then  said,  *'  Why  do  you  take  them  at  night  7 '' 
and  told  him  ii  he  did  it  again  I  would  prosecute  him ;  I  told  my 
overseer  to  teU  the  Prisoner  Webster  to  remove  his  pigs  off  my  run ; 
he  did  so ;  they  trespassed  again,  and  about  17th  of  last  April  I  gave 
instructions  to  impound  the  pigs  in  the  Hanging  Road  Pound ;  I 
have  not  spoken  to  the  Prisoner  Webster  since  the  pigs  were 
impounded. 

Robert    Hungerford :    I    managed     the     Olen     Barry    station 

for  my  brother,  W.  A.   Hungerford,   for  some  years;   I    ceased 

to  manage  in  January  of  this  year,  and  went  to  reside  on  a  selection 

of  mine,  called  Field's  Camp,  on  the  run,  some  three  miles  from  my 

brother's  residence    on  the  station  ;   after  leaving  the   station    in 

January,  I  was  not  on  good  terms  with  my  brother ;  he  complained 

of  my  allowing  the  Websters  to  run  cattle  and  use  the  station  horses ; 

on  the  2l8t  of  April  last  my  brother  sent  his  man,  M'Namara,  to  me 

with  a  message  that  he  wanted  to  see  me;  Robert   Webster,   the 

Prisoner,  was  at  my  place  when  M'Namara  and  I  left  to  go  to  my 

brother's — (12  o'clock,  we  arrived  at  8  o'clock);   my  brother  and 

self  settled  our  differences  on  the  21st ;  he  agreed  to  pay  me  the 

money  he  owed  me,  and  I  agreed  to  transfer  to  him  my  selection ;  I 

remained  at  the  station  till  8  o'clock — ^had  tea  there ;  I  then  went  to  the 

Prisoner  Webster's  place,  having  agreed  to  meet  John  Prisk  there,  and 

assist  him  to  kill  a  beast ;  I  arrived  at  Webster's  at  about  9  o'clock ;  saw 

Webster  and  Wells  in  the  forge — Wells  blowing  bellows  and  Webster 

making  iron  bullets ;  I  asked  was  Prisk  there,  were  they  going  to  kill 

the  beast ;  it  had  been  arranged  I  was  to  meet  Prisk  there  and  assist 

to  kill  the  beast ;  they  said :  '^  We  are  on  for  another  lay  to-night ;" 
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1880.       Webster  said  he  had  taken  the  cove's  (W.  A.  Hungerford's)  horses ; 

I  said  I  had  purchased  four,  and  told  him  the  names ;  he  said  it  was 

^,  a  case ;  he  then  said  they  were  in  Hayden's  yard ;  he  said  I  could 
Webster  gg|.  ^y  horses  if  1  liked  to  go  with  them  ;  they  started,  riding  two 
Wells,  of  my  brother^s  horses,  Jee  and  Success ;  Webster  had  a  gun  and 
green-hide  halter ;  Wells  carried  the  bullets,  powder  flask,  and  green- 
hide  halter ;  I  followed  on  Frisk's  horse ;  Hayden^s  yard  is  about 
five  miles  from  Webster^s  place ;  we  left  about  9*80  o^clock ;  Webster 
said  he  put  the  horses  in  the  yard  before  I  came ;  he  said  they 
watched  M^Namara  turn  his  horse  out,  and  then  turn  the  horses  out 
of  my  brother's  paddock  ;  he  said  there  were  17  horses  in  Hayden's 
yard ;  it  was  a  bright  night ;  I  saw  the  horses  in  the  yard ;  they  were 
my  brother's  ,*  we  did  not  speak  on  the  road  j  I  asked  Webster  to 
release  Jee  and  two  others,  as  they  had  been  good  friends  .and  had 
done  good  service ;  he  did  so ;  Webster  then  went  into  the  yard. 
Wells  followed;  he  and  Wells  left  the  yard,  each  leading  a  horse; 
they  took  them  up  the  creek ;  Webster  tied  the  one  he  led  to  a  tree 
and  shot  it ;  the  one  Wells  led,  a  bay  horse,  got  away ;  I  caught  two 
horses,  led  them  out  of  the  paddock,  handed  them  to  Webster;  he 
took  them,  he  put  the  horses  side  by  side  and  fired  at  them ;  I  think 
he  fired  a  second  shot  at  the  bay  horse  that  got  away ;  the  bay  horse 
fell  into  the  creek ;  Webster  took  the  horse  I  was  riding  at  the  time, 
one  of  my  brother's ;  it  broke  away ;  Wells  caught  it,  tied  it  J»  a 
sapling,  and  Webster  shot  it;  I  walked  away,  we  went  back  to  the 
yard ;  they  caught  two  more — one  a  cream-coloured  and  one  chesnut; 
I  heard  a  gun  go  off ;  I  saw  the  cream-colour  after  it  was  shot;  we 
went  back  to  the  yard ;  Sailor  Boy  and  a  bay  colt  got  out ;  Webster 
said  they  would  take  them  back  to  my  brother^s  paddock;  they 
started  with  six  horses — three  of  mine,  three  of  my  brothers ;  I  left 
about  4  o'clock  to  return  to  Webster's  house,  and  stayed  there  the 
night;  Webster  and  Wells  came  home  about  daylight ;  Webster  said 
one  of  the  horses  got  away ;  he  said  he  settled  Sailor  Boy  and  the 
bay  colt  at  Cohen's  yard,  as  he  had  trouble  with  them ;  the  night 
before  he  said,  as  my  brother  had  impounded  his  pigs,  he  would  ease 
him  of  all  his  horses,  then  impound  his  cattle  and  so  get  his  money 
back;  he  said  Wells  was  to  take  Ace  and  Success  into  Tamworth 
(two  of  my  brother's  horses) ;  he  was  to  remain  at  Dungavan 
till  dark,  then  go  into  Tamworth;  I  knew  nothing  of  these 
horses  being  taken  with  an  intent  to  kill  them  until  Webster 
told  me  at  the  forge,  on  the  night  of  the  21st  of  April;  I  had 
no  arms  on  me  at  Webster's  place,  when  he  told  me  he  was 
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going  to  shoot  the  horses^  nor  when  the  horses  were  shot ;  I  did  not       1880. 

interfere  further  than  I  dared ;  on  the  night  the  horses  were  shot  I  was 

afiraid  of  the  Prisoners ;  I  did  not  tell  my  brother  till  some  few  days 

after,  till  he  paid  me  for  my  selection ;  I  saw  Webster  a  few  days    Wjebbtkr 

after  he  said  he  had  been  into  Tamworth  to  see  Wells ;  he  said  he     Wklls. 

told  him  to  let  Ace  go  and  to  keep  oat  of  the  way. 

As  the  jury  were  about  to  retire,  Mr.  Dillon  asked  me  to  direct  the 
jury: — 1.  That  Robert  Hungerford  was  an  accomplice,  and  that  his 
evidence  as  against  both  the  Prisoners  would  require  to  be  confirmed ; 
2.  That  there  was  no  evidence  to  go  to  the  jury  against  the  Prisoner 
Wells,  inasmuch  as  Hungerford^s  evidence  against  him  was  wholly  un- 
corroborated.   I  declined  to  direct  the  jury  as  requested  by  Mr.  Dillon. 
I  directed  the  jury  that  as  Robert  Hungerford  had  never  been  charged 
with  the  offence,  he  was  not  an  accomplice,  and  therefore  his  evidence 
did  not  require  corroboration,  and  that  any  part  he  seemed  to  have 
taken  appeared  to  have  been  occasioned  through  fear.   Although  he  was 
not  an  accomplice  he  was  in  the  nature  of  an  accomplice,  and  they 
were  to  give  full  weight  to  Mr.  Dillon^s  argument  as  to  the  advisability 
of  his  evidence  being  corroborated,  and  that  if  they  believed  Mrs. 
Fogarty^s  evidence,  that  that  was  a  sufficient  corroboration  against 
Webster,  if  they  thought  corroboration  necessary.     The  questions  for 
the  Supreme  Court  are : — 1 .  Was  I  right  in  admitting  Mrs.  Fogarty's 
evidence  T     S.  Was  I  correct  in  ruling  on  the  evidence  that  Robert 
Hungerford  was  not  an  accomplice  f    8.  Ought  I  to  have  directed  the 
jury  that  there  was  no  case  against  the  Prisoner  Wells  for  them  to 
consider  1" 

Dillon,  for  the  Prisoners,  referred  to  Reg.  v  WelUngs,  It  is  dis- 
tinguishable from  the  former  cases  which  decide  that  pregnancy  does 
not  amount  to  illness  so  as  to  make  an  absent  witnesses  deposition 
admissible,  and  does  not  overrule  them.  [Sie  James  Maetin,  G.J., 
referred  to  Beg.  v.  St^henson  {2)"] .  On  the  accomplice  point,  Reg. 
y.  Ordidge  (3),  is  a  strong  authority  that  the  Judge  is  bound,  as 
matter  of  law,  to  tell  the  jury  that  an  accomplice  requires  corro- 
boration. Here  the  question  was  taken  out  of  the  hands  of  the  jury. 
Either  Hungerford  was  an  accomplice,  or  it  was  a  question  for  the 
jury  to  say  whether  he  was.  In  either  case  the  ruling  of  the  Judge 
was  wrong. 

Rogers,  for  the  Crown,  referred  to  Reg.  v.  Burdett  (4). 

(S)  Jm  k  C,  156.  (4)  Sup.  Ct,  Aug.,  1874 ;  not  reported. 

(3)  12  8.  C.  B.,  d52. 
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1880.  SiE  Jambs  Maetin^  C.J.    In  this  case  the  two  Prisoners  were 

~~ charged  with  killing  certain  horses.     One  witness  for  the  Crown  was 

V,  a  married  woman  who,  when  the  case  came  on  for  trial,  was  very  far 
^ A^tt**  advanced  in  pregnancy ;  she  lived  at  a  place  distant  forty  miles  from 
Wills,  the  Courthouse,  and  would  have  had  to  travel  over  a  mountainous, 
rough,  and  lonely  road.  According  to  the  evidence  of  a  medical  man, 
who  was  called  as  a  witness,  her  confinement  was  imminent,  and  it  was 
dangerous  for  her  to  travel,  as  she  might  have  been  confined  upon  the 
road.  Under  such  a  state  of  facts,  the  Crown  tendered  her  deposition, 
taken  at  the  Police  Court,  in  evidence,  and  the  learned  Chairman 
admitted  it,  though  objected  to  by  the  Prisoners'  counsel.  It  is  now 
contended  that  the  deposition  was  not  admissible  in  evidence,  as  the 
mere  pregnancy  of  the  witness  was  not  sufficient  to  bring  her  within  the 
Statute— that  evidence  of  inability  to  attend  from  some  other  cause 
should  have  been  given.  Against  such  a  contention  there  are  two  clear 
cases  of  undoubted  authority — B,  v.  Stephsnson  (8),  B.  v.  WelUngs  (4)  • 
In  each  of  those  cases,  moreover,  it  was  held  to  be  a  matter  for  the 
presiding  Judge  to  decide.  In  the  present,  case  the  Chairman,  afUr 
hearing  evidence,  decided,  and  very  properly  decided,  to  admit  the 
evidence,  as  in  his  opinion  the  witness  was  in  a  state  of  health  which 
rendered  her  unable  to  attend.  That  being  so,  the  evidence  of  that 
witness  being  admitted,  there  was  clear  corroborative  evidence  in  the 
case  of  Webster,  and  the  other  points  taken  are,  as  far  as  he  is 
concerned,  immaterial,  and  his  conviction  must  be  affirmed.  With 
reference  to  the  other  Prisoner  it  is  said  that  the  Chairman  wrongly 
ruled  that  the  vritness  Robert  Hungerford  was  not  an  accomplice. 
In  the  first  place,  I  do  not  see,  as  a  matter  of  fact,  that  he  did  so 
rule.  There  are  some  expressions  which  seem  to  point  to  that,  but 
the  effect  of  the  whole  ruling  taken  together  is,  that  the  Chairman 
declined,  and  very  properly  so,  to  say  whether  Hungerford  was  an 
accomplice  or  not.  He  left  it  to  the  jury  in  this  way,  that  if  they 
believed  he  was  an  accomplice,  then  his  evidence  should  be  cor- 
roborated. It  was  not  left  in  the  clear  way  in  which  these  points 
should  be  put  before  a  jury ;  but  still  we  come  back  to  the  question, 
is  a  Judge  bound,  as  matter  of  law,  to  tell  the  jury  that  the  evidence 
of  an  accomplice  requires  corroboration  ?  Here  we  are  confronted 
by  a  case  in  our  own  Court — Reg.  v.  Ordidge,  in  which  the  Court 
seems  to  have  held  that  a  Judge  was  so  bound.  But  in  the  very 
same  Term  the  case  of  Beg.  v.  Burdett  was  decided,  in  which  it  was 

(3)  L.  &  C,  166.  (4)  L.  R.  3,  Q.  B.  Diy.,  42. 
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hdd  that  it  was  merely  a  matter  for  the  Judge's  discretion  whether       1880. 
he  should  so  rule.    That  decision  seems  to  agree  with  the  law  as  laid  __^^^^~ 
down  by  the  Court  of  Criminal  Appeal  in  England.    There  have         v. 
been  many  cases  of  single  Judges  telling  juries  that  they  ought  not    ^^^^ 
to  convict  on  the  uncorroborated  evidence  of  an  accomplice;  but     Wills. 
according  to  all  the  English  authorities  the  rule  so  laid  down  is  not 
a  rule  of  law.    That  being  so^  the  Frisonor  Wells  is  not  in  a  position 
to  take  advantage  of  the  pointy  and  his  conviction  also  must  be 
affirmed. 

Haboravb^  J.  I  concur  altogether  in  his  Honor's  remarks  in 
Reg,  V.  Burdett.  The  only  thing  against  that  decision  are  some 
remarks  of  mine  in  Reg.  v.  Ordidge.  I  think  the  rule  was  more 
correctly  laid  down  by  his  Honor  the  Chief  Justice  in  that  case. 

Sir  W.  Manning^  J.  I  concur  with  the  Chief  Justice  as  to  the 
first  point.  I  think  the  Judge  was  quite  right  in  admitting  the 
deposition^  and  besides  that,  I  think  he  has  exercised  his  discretion 
on  the  evidence  before  him,  and  that  we  ought  not  to  interfere.  Here 
was  a  woman  seen  the  morning  before,  expecting  her  confinement  and 
with  forty  miles  to  travel  over  a  lonely  road.  It  is  not  reasonable 
that  a  person  should  be  exposed  to  risk  of  life  simply  because 
another  person  has  committed  an  offence.  With  reference  to  the 
other  point,  I  think  that,  as  regards  Webster,  the  evidence  without 
Hungerford's  evidence  at  all  was  quite  sufficient,  if  believed.  As 
regards  Wells,  T  think  there  was  corroboration.  There  was  the 
evidence  of  the  owner  of  the  horses.  But  I  agree  with  the  Chief 
Jostice,  that  it  is  not  to  be  taken  that  the  Chairman  did  err  in  his 
ruling.  The  point  was  not  put  as  clearly  as  one  more  experienced 
would  have  put  it ;  still  his  ruling  seems  substantially  correct.  Of 
course,  a  Judge  cannot  say  whether  a  man  is  an  accomplice;  that 
most  be  a  question  of  fact  for  the  jury.  Put  in  slightly  different 
words,  the  ruling  would  be  quite  right.  But  even  if  Hungerford 
had  been  absolutely  proved  to  be  an  accomplice,  I  think  there  is  no 
absolute  obligation  in  law  for  an  accomplice  to  be  corroborated.  I 
agree  with  the  case  of  Beg.  y.  Bwrdettj  and  disagree  with  the 
reported  case. 

OonvicHon  suatamed. 
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1880.  Ex  PARTE  JAMBS  ANDERSON. 


December  6, 


Municipalities  Act,  a,  38— Mayor  engaged  in  a  contract  with  the  CouncU — BMe/nu— 

Prohibition, 

One  K.  had  a  contract  with  the  Municipal  Council  of  W.,  to  draw  stone  for  the 
repair  of  a  road.  The  Mayor  of  W.  lent  him  his  dray  and  team  of  bullocks  for 
the  purpose  of  drawing  the  stone,  and  on  several  occasions  drove  the  dray  himself. 
K.  swore  that  the  Mayor  had  no  interest  in  the  contract,  but  admitted  that^  in 
return  for  the  gratuitous  use  of  the  Mayor's  dray  and  team,  he  used  to  work  for 
him  when  he  had  time.  The  Mayor  was  convicted  under  the  38th  section  of  the 
Municipalities  Act  and  fined. 

Held  (per  Snt  Jambs  Martin,  G.  J.,  and  Sir  W.  Manvino,  J.,  WmDBTBB,  J. 
diuentientej ,  that  the  conviction  was  wrong. 

Motion  to  make  absolute  a  rule  nisi^  calling  upon  Alfred  Allaston 
Turner  and  G^rge  MThail,  Justices  of  the  Peace^  of  Wollongong, 
and  John  Payne^  to  show  cause  why  a  writ  of  prohibition  should  not 
be  issued  to  restrain  them  from  further  proceeding  on  a  certain  con- 
viction or  order  made  by  the  said  Justices  upon  the  complaint  of 
John  Payne^  charging  James  Anderson^  the  Mayor  of  North 
Ulawarra,  with  being  engaged  in  a  contract  entered  into  by  Patrick 
Eeily  with  the  Municipal  Council  of  North  Illawarra,  contrairy  to  the 
88th  section  of  the  Municipalities  Act ;  upon  which  charge  James 
Anderson  was  convicted  and  fined  £50,  and  costs  d63  Is  8d.  The 
material  ground  taken  in  the  rule  was  that  the  conviction  was  not 
supported  by  the  evidence^  and  that  there  was  no  evidence  to  support 
the  information. 

The  evidence  was,  shortly,  as  follows  :— 

Henry  Stumbles,  the  Council-clerk  of  North  lUawarra,  proved  the 
appointment  of  James  Anderson  as  Mayor ;  and  produced  the  con- 
tract between  Patrick  Keily  and  the  Council  of  the  Municipality. 

John  Payne  :  I  am  a  ratepayer  of,  and  reside  within,  the  Municipal 
District  of  North  Illawarra;  know  Anderson  the  Mayor,  and  Patrick 
Keily,  who  was  a  contractor ;  Keily  had  a  contract  to  widen  portion 
of  a  road  and  to  stone  other  portions ;  have  seen  Keily  engaged  on 
the  contract;  have  seen  him  filling  a  dray  with  stones  at  the 
GounciFs  quarry  for  the  purpose  of  the  contract;  he  had  to  cart 
away  the  broken  stone  lying  at  the  quarry  on  to  Murphy's  lane,  and 
to  spread  it  on  that  road  a  given  thickness ;    I  saw  the  team  and  dray 
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of  the  Defendant  employed  in  carting  away  the  stones  from  the       1880. 


quarry  on  Friday,  the  26th  of  November  last,  and  previously ;  on  g^  partb 
Friday,  the  26th,  the  Defendant  was  driving  the  team ;  I  saw  him  Anderson. 
drive  the  team  without  the  dray  into  the  quarry  where  the  dray  was 
standing,  loaded  with  stones ;  I  saw  him  bring  the  loaded  dray  out 
of  the  quarry  and  drive  along  the  road  towards  Murphy's  lane, 
turning  down  Gwynne's  lane  towards  the  place  where  Keily  was 
carrying  on  the  contract ;  Keily  filled  the  dray  with  stones ;  I  saw 
the  Defendant  on  several  occasions  driving  away  with  a  load  of  stones, 
and  in  the  evening  returning  with  an  empty  dray ;  I  was  an  alder- 
man at  the  time,  and  am  stiU  one. 

Gross-examined :  I  did  not  know  that  Defendant  Anderson  had  a 
monetary  interest  in  that  contract ;  have  never  seen  Keily  working 
with  any  other  team ;  I  have  no  ill-feeling  towards  Anderson ;  I 
complained  of  Anderson  assisting  Keily  with  his  team. 

Se-ezamined :  I  have  instituted  these  proceedings  from  a  sense 
of  duty.  Defendant  earned  his  living,  I  believe,  with  his  bullock 
team  and  dray;  I  have  been  called  upon  by  ratepayers  and 
eontractors  to  interfere  and  put  a  stop  to  the  practice ;  it  was  in 
eonsequence  of  Keily  getting  the  contracts  and  the  Defendant 
assisting  him  that  the  complaints  had  been  made. 

William  Keith  Bate,  Richard  Murphy,  Aaron  Dawes,  and  John 
Gavin  gave  evidence  which  went  to  show  that  the  dray  in  question 
was  Anderson's,  and  that  he  had  occasionally  driven  it  loaded  with 
stones,  from  the  quarry  in  the  direction  of  Murphy's  lane. 

Patrick  Keily :  1  had  a  contract  with  the  North  Illawarra  Municipal 
Council  to  put  stone  on  Murphy's  lane— to  cart  stone  and  lay  it  on 
the  road.  I  got  the  stone  on  to  the  road  by  bullocks  and  dray — ^the 
bollocks  and  dray  belong  to  Mr.  Anderson,  the  Defendant ;  I  do  all 
the  work  myself;  I  load  the  dray  myself;  I  give  Mr.  Anderson  a  ride 
sometimes  on  the  dray;  he  went  up  to  Mr.  Williams  with  me;  he 
might  have  gone  a  few  times  when  I  was  putting  the  stone ;  I  don't 
know  what  took  him  there ;  a  boy  fetched  the  dray  from  Anderson's 
place  to  me ;  I  used  to  load  the  dray  at  night ;  1  got  the  bullocks 
and  dray  from  Mr.  Anderson,  and  I  said  I  had  no  one  to  drive  them, 
BO  Anderson  got  a  boy  to  drive  the  bullocks  for  me ;  Mr.  Anderson 
was  a  day  or  two  with  me ;  I  am  not  a  bullock-driver,  and  I  had  to 
get  some  one  to  help  me ;  I  dare  say  I  had  been  working  with  these 
bullocks  and  dray  eight  or  nine  days  altogether ;  I  go  backwards  and 
forwards  with  this  dray  to  load  and  unload  the  stones;  I  can't 
manage  the  bullocks  myself;  I  am  not  a  bullock-driver. 
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1880.  Cross-examined :  When  I  took  this  contract  I  knew  I  would  have  to 

~Z  draw  these  stones :  I  cot  a  horse  and  cart  from  Mannix :  I  used  this  cart 

BS  PARTS  '       o  #  ^ 

Andebson.  and  horse  on  the  contract  four  days,  drawing  earth;  the  horse  died; 
I  went  to  Mr.  Anderson  and  asked  him  if  he  would  let  me  have  his 
bullocks,  and  he  said,  "  Yes ;"  he  had  lent  them  to  me  before ;  any 
time  I  want  his  bullocks  I  can  have  them  ;  he  made  no  charge  ;  Mr. 
Anderson  is  not  to  get  any  money  out  of  that  contract ;  I  and  Mr. 
Anderson  are  not  partners  in  this  matter. 

Re-examined  :  If  I  tender  for  a  contract,  I  get  it  if  I  am  the  lowest 
tenderer ;  for  his  kindness  in  lending  me  his  bullocks  and  dray  I  work 
for  Mr.  Anderson  when  I  have  spare  time. 

That  closed  the  evidence  for  the  prosecution. 

For  the  defence,  evidence  was  given  by  Henry  Stumbles,  who  pro- 
duced the  minute-book  to  prove  that  Keily  was  the  lowest  tenderer, 
and  that  his  tender  was  accepted  unanimously. 

The  evidence  of  Dennis  Williams  (alderman),  went  to  show  that  no 
complaints  had  been  made  by  ratepayers  or  others  as  to  Keily  getting 
contracts,  and  that  Payne  had,  at  several  meetings  of  the  Goimcil, 
shown  spite  and  ill-will  to  the  Mayor  (Anderson). 

Edmund  Upwood  proved  that  Anderson  had  ploughed  up  some  land 
for  him  gratuitously  with  bullocks. 

Edward  Giles  (alderman),  deposed  that  he  had  never  heard  of  any 
complaints,  and  that  no  cause  for  complaint  existed.  He  believed 
that  Payne  had  great  animosity  against  Anderson. 

On  that  evidence  Anderson  was  found  to  be  guilty,  and  was  fined 
£50,  and  costs  £3  Is.  8d. ;  in  default,  levy  and  distress. 

Darley,  Q.O,,  and  Fitzhurdinge,  appeared  in  support  of  the  rule. 

Davis  and  Want  appeared  for  Payne  to  show  cause. 

The  Justices  were  not  represented. 

Sib  James  Martin,  G.  J.  This  is  a  motion  to  make  absolute  a  rule 
nisi  for  a  prohibition  to  restrain  all  further  proceedings  on  a  convic- 
tion made  by  two  Justices  at  Wollongong,  whereby  the  Mayor  of 
North  lUawarra  was,  on  the  complaint  of  Payne,  one  of  the  aldermen, 
fined  £50  and  costs,  for  an  infringement  of  the  38th  section  of  the 
Municipalities  Act.  That  section  enacts  substantially,  that  any  Mayor 
who  shall  become  directly  or  indirectly,  by  means  of  partnership 
with  any  other  person,  or  otherwise  howsoever,  wilfully  or  knowingly 
engaged  or  interested  in  any  contract  with  the  Council,  shall  be  liable 
to  a  penalty  not  exceeding  £100,  nor  less  than  £50,  and  for  seven  yean 
shall  be  disqualified  from  holding  office.  Beading  the  whole  of  the 
section  together,  it  is  clear  that  to  render  a  Mayor  liable  to  the 
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penalty    he    would  have    to  be    interested    as    well    as    engaged       1880. 

in  a  contract  with  the  Council.     It  cannot  be  that  a  mayor  who  is  "TT 

ax  parti 

an  ironmonger  would  commit  a  breach  of  that  section  by  supplying  Andbbson. 
materials  to  a  contractor  with  the  Council.  The  Legislature  can 
never  have  so  intended^  nor  do  the  words  of  the  section  bear  that 
construction.  What  was  proved  in  the  present  case!  That  Keily 
had  a  contract  with  the  Council  to  repair  a  road  and  spread  stones 
upon  it.  The  stones  had  to  be  brought  from  a  quarry^  some  distance 
from  the  road  under  repair^  the  contractor's  horse  died^  and  he 
obtained  the  loan  of  the  mayor's  dray  and  bullocks^  and  as  the  con- 
tractor could  not  himself  manage  bullocks^  the  mayor  on  four  or 
five  occasions  gave  his  personal  assistance.  Keily,  who  was  called  for 
the  prosecution,  swore  that  the  mayor  had  no  interest,  monetary  or 
otherwise,  in  the  contract,  and  that  the  dray  and  bullocks  had  been 
lent  to  him  without  charge.  And  on  that  evidence  the  mayor  was 
convicted  of  a  violation  of  the  Act,  and  was  fined  i!50  and  costs. 
It  appears  to  me  that  the  evidence  shows  that  there  was  a  mere  lending 
of  the  dray  by  the  mayor,  and  a  gratuitous  giving  of  service  in  return 
by  Keily  when  he  had  spare  time.  That  was  in  no  sense  a  violation  of 
the  Act.  It  would  of  course  have  been  very  different  if  any  contract 
or  agreement  had  been  proved  between  the  mayor  and  Keily,  with 
reference  to  Keily's  contract  with  the  Council.  Nothing  of  the  sort 
was  attempted.  No  part  of  the  evidence  amounts  to  more  than  a 
very  vague  surmise  or  suspicion  that  the  mayor  was  assisting  Keily 
with  his  contract.  The  evidence  does  not  support  the  conviction^ 
in  favour  of  which,  being  summary,  nothing  can  be  intended.  The 
conviction  having  been  wholly  without  evidence,  the  rule  will  be 
made  absolute,  and  the  conviction  set  aside. 

Siia  William  Manning,  J.  I  am  clearly  of  the  same  opinion.  I  am 
disposed  to  construe  the  word  "  engaged  "  in  the  section  in  the  ordinary 
way,  and  give  to  it  much  the  same  meaning  as  interested.  To  bring 
a  mayor,  alderman,  or  auditor  within  the  section  he  must  be 
concerned  in  a  contract  with  the  Council  as  a  whole.  It  is  not 
sufScient  if  he  merely  supplies  goods  or  materials  to  a  contractor. 
In  the  present  case  I  fail  to  see  that  the  mayor  would  have  been 
guilty  of  an  infringement  of*  the  Act  if  he  had  hired  out  his  dray  and 
team  at  a  price,  and  not  lent  it  gratuitously.  The  whole  of  the 
evidence  is  far  more  consistent  with  the  innocence  of  the  mayor 
than  with  any  guilt.  It  may  be  that  it  would  be  sufficient  to  raise 
some  suspicion  of  wrong  in  the  mind  of  a  lynx-eyed  and  jealous 
alderman,  who  wished  to  spy  out  some  fault  with  which  to  trip  up  his 
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1880.       mayor.     There  was  an  utter  absence  of  evidence,  and  on  evidence 

"~  alone  could  the  magistrates  act.     Keily  distinctly  swore  that  the 

Andsbsok.    mayor  had  no  interest  in  the  contract ;   and  the  mayor  himself,  the 

prosecution  being  of  a  criminal  nature,  could  not  give  evidence.     If 

a  charge  came  before  me  supported  by  such  evidence  as  in  the  present 

case  I  would  direct  an  acquittal. 

WiNDETEB,  J.  The  38th  section  of  the  Municipalities  Act 
was  framed  for  the  purpose  of  preventing  any  mayor,  alderman, 
or  auditor  holding  office  under  the  Act,  from  directly  or  indirectly 
taking  part  in  any  contract  with  the  Municipal  Council  of  which  he 
was  an  officer.  The  words  of  the  section  are  comprehensive  and 
make  it  an  offence  for  such  officer  either  to  be  engaged  or  interested 
in  a  contract.  It  is  not  necessary  to  make  one  liable  to  the 
penalty  that  he  should  be  engaged  and  interested  in  the  contract. 
The  Legislature  has  thought  fit  to  make  Justices  of  the  Peace  the 
tribunal  for  deciding  whether  or  not  that  section  has  been  infringed 
on  complaint  properly  brought  before  them.  They  are  the  legally 
constituted  tribunal  to  decide  upon  the  evidence.  The  Mayor  of 
North  lUawarra  in  the  present  case  was  charged  with  a  violation  of 
that  section  by  being  engaged  in  a  contract  to  repair  a  road,  which 
one  Keily  had  with  the  Council.  In  support  of  that  charge  evidence 
was  given  by  several  witnesses  that  the  mayor  had  been  carrying 
stone  from  a  quarry  on  to  the  road  under  repair  with  his  dray  and 
bullocks,  and  that  he  had  hired  a  boy  to  drive  the  bullocks  in  his 
absence.  Evidence  was  also  given  that  the  mayor  gained  his  liveli- 
hood with  his  team,  and  that  Keily  had  no  team  or  dray  of  his  own. 
Although  Keily  swore  that  the  mayor  was  to  receive  no  money  out 
of  the  contract,  and  made  no  charge  for  the  dray  and  bullocks,  he 
said  that  he  worked  for  the  mayor  when  he  had  spare  time.  All 
that  evidence  was  for  the  consideration  of  the  Justices,  who  have  to 
exercise  the  functions  of  Judges  and  jurors.  They  had  the  great 
advantage,  which  the  Court  has  not,  of  seeing  the  demeanour  of  the 
witnesses,  and  it  may  be  that  they  saw  cause  to  give  no  credit  or 
attached  no  weight  to  the  evidence  of  Keily,  but  rather  drew  their 
conclusions  from  the  other  evidence.  I  do  not  go  the  length  of 
saying  that  a  mayor  could  not  sell  an  article  to  a  contractor;  but 
each  case  as  it  arises  must  be  decided  by  the  circumstances  sur- 
rounding it.  The  justices,  in  trying  such  a  matter,  were  much  in  the 
position  of  a  jury  trying  a  case  of  receiving  stolen  goods.  Buying  an 
article  is,  in  itself,  perfectly  innocent ;  but  the  jury  have  in  such  a  case 
to  try  whether  the  person  accused  bought^  knowing  the  property  to 
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be  stolen,  and  would  be  justified  in  conyictingy  though  the  vendor  1880. 
swore  that  the  person  accused  was  innocent,  if  they  came  to  the"~ 
conclusion  from  other  evidence  that  he  must  be  guilty.  So  here  it  Aitdibsok. 
does  not  follow  that  because  Keily  swore  the  mayor  had  no  monetary 
interest  in  the  contract  that  he  must  be  acquitted.  To  lay  that  down 
would  be  to  open  a  very  wide  door  to  the  abuses  which  the  Legisla- 
ture evidently  intended  to  prevent  by  severe  penalties.  All  that  the 
Justices  had  to  be  satisfied  of  was  that  the  mayor  was  indirectly 
interested,  and  he  might  be  so  interested  though  he  got  no  share  in 
the  payment  for  the  contract,  as  labour  might  be  of  more  value  to 
him  than  money ;  and  if  he  were  interested  in  obtaining  labour  he 
might  take  care  that  no  person  should  obtain  a  contract  who  had 
horses  and  carts  of  his  own,  and  who  would  not  give  his  labour  for 
the  use  of  them  when  supplied  by  him.  Though  regretting  that  I 
differ  from  the  opinions  of  the  other  members  of  the  Court,  I  cannot 
see  my  way  to  interfere  with  the  finding  of  the  Justices,  as  I  cannot 
see  that  their  conclusion  has  been  erroneous.  In  my  opinion  the 
rule  should  be  discharged. 

Rule  absolute. 

Attorney  for  the  Plaintifl' — J.  F.  Fitzhardinge. 
Attorneys  for  the  Defendant — Woodward^  by  Way. 


CHAPMAN  V.  APPLETON.  1880. 


Practice — Motion  not  iet  down — Neglect  m  Moving.  Ikeemher  9. 

The  Plaintifif  gave  notice  of  appeal  from  an  interpleader  order  of  Hai^grave,  J., 
in  Chamben,  and  filed  a  copy  of  the  notice  in  the  Supreme  Court  Office.  The 
motion  waa  not  pnt  in  the  list,  and  the  Plaintifif  did  not  move.  The  Claimant  then 
made  the  order  of  Hai^gra^e,  J.,  a  rule  of  Court.  Upon  motion  to  set  aside  the  role 
of  Court  and  the  Judge's  order. 

SeJIdt  that  the  application  was  too  late. 

Intxeplbadbe.  The  Plaintiff  had  obtained  judgment  in  the 
action,  and  issued  execution.  The  Defendant's  wife  and  her  Trustees 
made  a  daim  to  the  property  leyied  upon.  The  Sheriff  interpleaded, 
and  the  matter  came  before  Hargrave,  J.,  who  allowed  the  daim. 
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1880.       The  Plaintiff  gave  notice  of  appeal  from  the  order  allowing  the  daim, 

and  filed  the  notice  in  the  Supreme  Goart.     It  was  not  placed  in  the 

^  Term  list^  and  the  Plaintiff  took  no  steps  to  have  it  set  down  for 

Applron.   hearing.    The  Claimants  then  made  the  order  of  Hargraves,  J.,  a  rule 

of  Court.    The  Plaintiff  now  moved  to  set  aside  the  rule  of  the  Court 

and  the  order  of  Hargrave^  J. 

Pilcher,  in  support  of  the  application. 

Want  shows  cause. 

Sir  James  Maetin^  C.J.  This  is  another  illustration  of  a  remark 
I  have  often  heard  made  in  this  Courts  that  the  smallest  matters  take 
up  the  most  time.  It  appears  that  a  judgment  was  obtained  by  the 
Plaintiff  for  a  small  amount,  and  a  levy  made  on  some  household 
furniture.  A  claim  was  set  up  by  the  wife  of  the  Defendant  and  her 
trustees  under  a  bill  of  sale  made  in  her  favour  by  her  husband  years 
before.  The  claim  came  before  Mr.  Justice  Hargrave  in  July  last,  and 
he  allowed  it.  An  intimation  was  then  given  by  the  Plaintiff  of  his 
intention  to  move  the  Full  Court  to  set  aside  the  order,  and  a  copy 
of  the  notice  of  motion  was  filed  upstairs.  The  motion  might  have 
been  made  without  the  officers  of  this  Court  knowing  anythmg  abont 
it.  Under  ordinary  circumstances  it  would  be  put  in  the  paper  for 
the  first  day  of  Term.  But  this  was  not  at  all  necessary,  and,  whether 
it  was  in  the  paper  or  not,  if  proper  notice  had  been  given  to  the 
other  side,  it  might  have  been  moved  then.  The  Plaintiff's  attorney 
was  urged  to  go  on,  and  nothing  having  been  done  on  the  17th 
of  September,  twenty-five  days  after  the  commencement  of  the  Term, 
the  Judge's  order  was,  on  the  motion  of  the  Claimant,  made  a  rule  of 
Court.  We  are  now  asked  to  set  aside  this  rule,  on  the  ground  that 
the  Plaintiff  was  not  guilty  of  laches,  but  the  default  was  that  of  the 
officer  upstairs.  I  say,  in  answer  to  that  argument,  that  the  motion 
might  have  been  made  whether  the  matter  was  in  this  paper  or  not. 
The  order  must  stand,  and  both  these  applications  must  be  dismissed, 
with  costs. 

SiE  W.  Manning,  J.  I  entirely  concur.  I  think  it  is  a  matter 
for  regret  that  such  a  mountain  of  costs  should  be  heaped  up  over  a 
molecule  of  subject  matter. 

WiNDETEE,  J.,  concurred. 

Applications  dismissed  wUh  costs* 

m 

Attorney  for  Plaintiff — Slattery. 
Attorney  for  Claimant— (?•  M,  Dunn. 
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BABBOUR  V.  JONES.  1880. 


Motion  for  rule  niri/or  new  TruU— Memorandum  filed  out  <^  TVme — Practice,     December  2. 

Where  the  memoiaQdnm  of  a  motion  niei  for  a  new  trial  was  not  filed  within  the 
tune  limited  by  the  Boles  of  Courts  the  Court  refnaed  to  entertain  the  motion. 

This  was  an  action  of  libel,  and  was  tried  at  the  last  DenUiquin 
Circuit  Court.  The  Jury  gave  a  verdict  for  the  Plaintiff,  with  jS^O 
damages. 

Pilcker  moved  on  behalf  of  the  Defendant  for  a  rule  nisi  for  a 
new  trial. 

Bimpsony  who  appeared  to  watch  the  motion  on  behalf  of  the  Plaintiff, 
pointed  out  to  the  Court  that  the  memorandum  was  not  filed  until 
sixteen  days  after  the  verdict,  instead  of  within  fourteen  days,  as  fixed 
by  the  Rule  of  the  19th  August,  1861. 

PsB  Curiam  (1.)     We  cannot  entertain  this  motion.    The  rule  is 

imperative,  and  has  not  been  complied  with. 

RuU  refuied. 


Ex  PAinv  MARTIN.  1880. 


ProlMtion — Registrar  qf  Dietrici  Court — Practice,  December  18. 

The  Gonrt  will  not  issne  a  prohibition  to  the  Registrar  of  a  District  Court. 

Rogers  moved  to  make  absolute  a  rule  nisi  for  a  prohibition  to 
restrain  the  Begistrar  of  a  District  Court  from  proceeding  upon  a 
judgment  in  that  Court. 

Foster  shows  cause. 

Faucett,  J.  I  think  there  is  no  precedent  for  such  a  cause.  It 
is  contrary  to  the  dignity  of  this  Court  to  issue  a  writ  of  this  high 
character  against  an  inferior  officer  of  an  inferior  Court. 

Sib  W.  Manning,  J.,  and  Windetbb,  J.,  concur. 

Rule  discka/rged  with  costs. 

Attorneys  for  the  Applicant— iS^am,  Sly^  and  Salvey. 
Attorney  for  the  Respondent — Levy, 

(1)  SxB  Jaub  Mabun,  C. J.,  Harosavi,  and  Sia  W.  Mannino,  J.J. 
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1880.  RAWNSLEY  v.  THE  MUNICIPALITY  OF  HAY. 


^>^cember  17.  Praetke— Order  qf  Judge  trying  Issuer— Bvle  (^  Oowi. 

Whether  it  if  neceaflary  to  make  an  order  of  a  Jadge  trying  iwaea  directing 
payment  of  the  oosts  of  the  day  by  the  Plaintiff  a  rule  of  Court,  in  order  to  enlovoe 
it  by  attachment  ?    Quoen  ! 

When  this  action  came  on  for  trial  an  application  was  made  on 
behalf  of  the  Plaintiff  for  an  adjournment.  Windeyer^  J.^  granted  the 
adjournmenti  but  ordered  the  Plaintiff  to  pay  the  costs  of  the  day. 

Simpson  now  moved^  on  behalf  of  the  Defendant,  to  make  the  order 
of  Windeyer,  J.,  a  rule  of  Court. 

SiE  Jambs  Maetin,  C.J.  It  is  an  order  of  the  C!onrt  already. 
The  position  of  a  Judge  in  this  Court  trying  issues  is  altogether 
different  from  that  of  a  Judge  at  nisi  prius  in  England.  There  he  is 
a  mere  commissioner,  and  need  not  be  a  Judge  of  the  Court  in  which 
the  action  is  brought.  I  have  no  doubt  that  the  practice  has  been 
uniform  to  enforce  such  orders  as  orders  of  the  Court  itself  as  a  matter 
of  course. 

Simpson  refers  to  the  Act,  6  Vic,  No.  9,  s.  48.  The  section  only 
refers  to  orders  of  the  Full  Court  in  its  Common  Law  Jurisdiction. 
We  are  afraid  that  neither  execution  nor  attachment  can  issue  withoat 
a  rule  of  Court. 

Sib  Jambs  Maetin,  C.J.  Mr.  Simpson,  we  are  disposed  to  let  you 
take  the  rule,  though  we  have  great  doubts.  It  can  do  no  hanuj 
and  for  more  abundant  caution  it  will  be  better  to  grant  it.  At 
the  same  time  this  decision  will  not  bind  us  on  another  occasion 
if  we  find  out  that  this  step  is  unnecessary. 

SiA  W.  Manning,  and  Windetbb,  J  J.,  concur. 

RuU  gra/nled,  with  costs. 
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DOWUNG  AND  Akotbbk  v.  JONES.  1880. 


PromUwry  note — A^eemerU  to  renew— Note  dishonoured  by  Indorsee  in  eoneequenee  Deeember  8. 
qf  inability  of  Maker  to  find  Paye&— Necessity  for  tender. 

A  connt  stated  that  it  was  agreed,  upon  a  sale  by  the  Defendant  to  the 
Plaintiflb  of  some  sheep,  that  they  should  be  paid  for  by  the  Plaintiffs' 
promissory-note  at  six  months,  and  that  the  Plaintiff  should  have  the  option  of 
renewing  the  note  for  four  months  by  paying  bank  interest ;  that  the  Plaintiffs  gave 
the  promissory-note  payable  at  six  months,  and  the  Defendant  discounted  it  with 
the  A.  J.  S.  Bank,  at  W.  W.,  but  gave  no  notice  to  the  Bank  of  the  agreement 
respecting  the  renewal  of  the  note  ;  that  the  Plaintiffs,  a  reasonable  time  before 
the  maturity  of  the  note,  desired  to  renew  it,  and  made  application  at  the  then 
usual  place  of  abode  of  the  Defendant  for  the  purpose  of  giving  the  Defendant 
notice  of  their  desire,  and  for  the  purpose  of  tendering  a  new  note  to  the 
Defendant  in  renewal  of  the  original  note,  and  of  paying  the  interest ;  that  the 
Defendant  was  then  absent  from  his  said  residence,  whereupon  the  Plaintifib  left  a 
written  notice  at  his  said  residence  of  their  desire,  and  made  due  and  diligent 
inquiry  and  search  for  the  Defendant,  but  were  unable  to  find  the  Defendant,  or, 
except  as  aforesaid,  to  serve  him  with  such  notice,  or  tender  the  renewal  on 
interest;  that  thence,  and  until  the  maturity  of  the  note,  the  Defendant  still 
remained  absent  from  his  residence,  and  the  Plaintiffs  were  unable  to  find  him ; 
that  upon  the  maturity  of  the  note  the  Bank  presented  it  for  payment^  whereupon 
the  Plaintifib  gave  notice  to  the  Bank  of  the  agreement^  and  tendered  to  the  Bank 
a  renewal,  and  interest^  which  the  Bank  refused  to  accept.  Averment  that  by 
reason  of  the  premises  the  Plaintifb  were  prevented  by  the  Defendant  from 
exerdsing  their  option  of  renewing  the  said  note,  and  were  compelled  to  dishonour 
the  said  note  upon  maturity. 

Held,  on  demurrer,  that  the  count  was  good. 

The  Plaintiffs  in  this  action  amended  their  declaration  (1)  by  adding 
a  third  county  which  was  as  follows :  — 

That  the  Plaintiffs  and  the  Defendant  made  and  entered  into  the 
agreement  in  the  first  count  mentioned  upon  the  said  terms  and  con- 
ditions therein  set  foith^  and  the  Plaintiffs  accordingly  gave  the  said 
promissory-note^  payable  six  months  after  date ;  and  the  Defendant 
afterwards  discounted  the  said  note  at  the  Australian  Joint  Stock 
Bank,  at  Wagga  Wagga,  and  indorsed  the  said  note  to  the  said  Bank^ 
but  did  not  give  the  said  Bank  any  notice  of  the  said  agreement  so 
made  as  aforesaid  respecting  the  renewal  of  the  said  note;  and  after- 
wards the  Plaintiffs,  a  short  and  reasonable  time  before  the  maturity 
of  the  said  note,  desired  and  decided  to  renew  the  said  note  in 

(1)  See  Bepart»  ante,  p.  134. 


BOWLINO 
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1880.       accordance  with  the  said  agreement^  and  thereapon^  and  at  a  reason- 
ahle  and  proper  time  in  that  behalf,  the  Plaintiffs  made  application 
VT^"     at  the  usual  place  of  residence  of  the  Defendant  for  the  purpose  of 

JoNBs.  giving  the  Defendant  notice  of  their  desire  and  decision  to  renew  the 
said  note,  and  for  the  purpose  of  tendering  a  new  note  to  the  De- 
fendant in  renewal  thereof,  and  of  paying  the  said  interest,  but  the 
Defendant  was  then  absent  from  his  said  residence ;  whereupon  the 
Plaintiffs  left  at  the  said  residence  of  the  Defendant  a  written  notice 
of  their  said  desire  and  decision,  and  immediately  made  due  and 
diligent  inquiry  and  search  for  the  Defendant,  but  were  unable  to  find 
the  defendant,  or,  except  as  aforesaid,  to  serve  him  with  such  notice, 
or  to  tender  such  renewal  and  interest ;  and  thence,  and  until  the 
maturity  of  the  said  note,  the  Defendant  still  remained  absent  firom 
his  said  residence,  and  the  Plaintiffs  were  unable  to  find  him ;  and 
upon  the  maturity  of  the  said  note  the  said  Bank  presented  the  same 
at  the  place  where  it  was  made  payable  by  a  memorandum  written  in 
the  margin  thereof;  whereupon  the  Plaintiffs  gave  the  said  Bank 
notice  of  the  premises,  and  tendered  to  the  said  Bank  a  renewal  of 
the  said  note,  in  accordance  with  the  said  agreement,  and  the  said 
bank  interest,  and  requested  the  said  Bank  to  accept  the  same,  but 
the  said  Bank  refused  to  accept  the  same,  or  to  recognise  or  be  bound 
by  the  said  agreement  in  any  way ;  and  by  reason  of  the  premises 
the  Plaintiffs  were  prevented  by  the  Defendant  from  renewing  the  said 
note,  and  the  Plaintiffs  were  compelled  to  dishonour  the  said  note  at 
maturity;  and  thereby  the  Plaintiffs  were  injured  in  their  credit  and 
reputation,  and  were  pressed  for  payment  of  the  said  note  by  the  said 
Bank,  and  incurred  loss  and  expense  in  and  about  endeavouring  to 
obtain  a  renewal  of  the  said  note,  and  were  compelled  to  pay  a  large 
sum  of  interest,  and  were  otherwise  injured. 

Demurrer  on  the  grounds :— 1.  That  the  said  count  shows  no  cause 
of  action.  That  the  absence  from  home  of  the  Defendant  under  the 
circumstances  in  the  said  count  mentioned  did  not  constitute  the 
breach  of  any  contract  or  any  duty  in  the  said  count  alleged.  8.  Ihat 
the  Defendant  was  not  bound  either  to  give  notice  of  his  agreement 
with  the  Plaintiffs  to  the  Bank  when  negotiating  the  note,  or  to  remain 
at  his  residence.  4.  That  the  circumstances  in  the  said  count 
mentioned  did  not  amount  to  a  tender  by  the  Plaintifib  to  the 
Defendant  of  a  note  in  renewal  of  the  PlaintifiV  note,  and  that  irith- 
out  such  tender  the  Plaintiffs  cannot  maintain  the  action.  5.  That 
no  duty  or  contract  is  alleged  in  the  said  count  of  which  the  alleged 
conduct  of  the  Defendant  amounts  to  a  breach.    6.  Diat  it  is  cxm- 
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.  gistent  with  the  allegations  of  the  said  count  that  the  Plaintiflfs  were       1880. 
not  compelled  to  pay  the  said  note  before  the  extended  period  of  the 
promised  renewal.     7.  That  unless  the  Plaintiffs  were  compelled  to         ,;. 
pay  the  said  note  before  the  extended  period  fixed  by  the  said  agree-      Jonbs. 
ment  no  action  for  damages  can  be  maintained. 

M,  H.  Stephen,  Q.C,  {Knox  with  him)^  for  the  Defendant  in 
support  of  the  demurrer.  This  demurrer  is  really  governed  by  the 
decision  of  the  Court  on  the  previous  demurrer.  It  was  no  part  of 
the  agreement  that  the  Defendant  should  remain  at  home^  and  there- 
fore the  Plaintiffs  have  no  ground  of  complaint  against  him.  It  is 
not  alleged  that  he  wilfully  kept  out  of  the  way.  It  was  the  duty  of 
the  Plaintiffs^  for  whose  benefit  the  agreement  was  made,  to  do  every- 
thing necessary  to  procure  the  renewal^  and  they  must  take  the  risk 
of  not  being  able  to  find  the  Defendant.  Besides^  it  was  not  sufficient 
for  them  to  leave  a  notice  of  their  desire  to  renew ;  they  ought  to  have 
left  a  new  note^  signed^  at  the  Defendant's  house.  Otherwise  the 
Defendant  could  not  take  up  their  note.  There  cannot  possibly  be 
any  damage  in  this  case^  because  the  notice  of  dishonour  would  be 
sent  to  no  one  but  the  Defendant^  who  would  know  the  circumstances. 

Ba/rley,  Q.O.  {0,  B,  Stephen  with  him),  for  the  Plaintiffs  in 
support  of  the  declaration.  It  was  not  necessary  for  the  Plaintiffs  to 
leave  a  new  note  at  the  Defendant's  house.  The  Defendant's  duty 
was  to  return  the  old  note,  hand  it  to  the  Plaintiffs,  and  receive  a 
new  one  in  substitution  at  the  same  time.  If  a  person  goes  away 
from  home  he  should  leave  some  one  there  capable  of  transacting  his 
business.  If  he  does  not,  other  persons  ought  not  to  suffer.  Here 
it  is  clear  that  the  Plaintiffs  were  deprived,  by  the  Defendant's 
conduct,  and  without  any  fault  of  their  own,  of  a  right  given  to  them 
by  the  agreement. 

Stephen  was  heard  in  reply. 

Sib  James  Mabtin,  C.J.  (after  stating  the  terms  of  the  declara- 
tion and  the  groimds  of  demurrer.)  It  appears  to  me  that  the 
count  is  a  good  one.  It  is  stated  that  the  Defendant  did  not 
give  the  Bank  notice  of  the  agreement  when  negotiating  the  note. 
That  is  a  superfluous  allegation.  The  Plaintiff  was  not  bound  to  tell 
the  bank,  and  notice  of  such  agreement  might  reduce  the  value  of 
the  note  as  negotiable  security.  If  this  case  goes  to  trial,  that  allega- 
tion will  have  no  weight  one  way  or  the  other.  Then  there  is  an 
allegation  that  the  Plaintiffs  tendered  a  renewal  to  the  Bank.  That 
is  anperfluous  also.  It  is  not  likely  that  the  Bank  would  take  any 
notice  of  an  agreement  to  which  they  were  not  parties.  Treating  those 
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DoWLINO 
V, 

Jones. 


allegations  as  superfluous^  I  think  that  the  rest  of  the  count  discloses 
a  good  cause  of  action.  There  was  no  obligation  on  the  PlaintifiBy 
as  has  been  contended,  to  hand  a  note,  duly  drawn  out  and 
signed,  to  a  servant  at  the  Detendant^s  house.  All  that  was  required 
of  them  was  to  go  there  and  intimate  their  desire  for  a  renewal.  If 
the  Defendant  was  not  there,  I  believe  that  the  Plaintiffs  were  not 
bound  to  do  anything  more.  I  think  that  a  fair  cause  of  action 
appears  in  the  declaration,  and  that  the  demurrer  should  be  overruled. 

Sir  W.  Mannino,  J.     I  am  of  the  same  opinion. 

WiNDBTBE,  J.     I  concur. 

Judgment  for  the  Plaintiffs, 

Attorneys  for  the  Tlaintiffis — Ooonan,  Ryan,  and  Dunn. 
Attorneys  for  the  Defendants — Want,  Johnson^  and  Want. 


1880. 


KEEFB  V.  HALBISH. 


December  2.     District  Courts  Act— Security  on  Appeal— Condition  qf  Bond— Appeal  struck  out. 

Defendant  entered  into  a  bond  conditioned  to  pay  the  costs  of  a  District  Court 
Appeal  as  the  Supreme  Court  shonld  order,  and  also,  in  case  the  appeal  was  dis- 
missed, the  amount  of  the  verdict  in  the  District  Court.  The  appellant  afterwards 
became  insolvent,  and  the  appeal,  no  one  appearing  in  its  support^  was  struck  out ; 
but  no  order  was  made  as  to  costs. 

In  an  action  by  the  Plaintiff  on  the  bond,  it  was  held  that  there  had  been  no 
breach  of  the  condition  of  the  bond,  and  that  the  Plaintiff  should  be  nonsuited. 

The  Flaintiflf  sued  one  Gillies,  in  the  District  Court  of  Hay,  and 
recovered  a  verdict  for  £50  4s.,  and  £87  costs.  Gillies  thereupon 
gave  notice  of  appeal  to  the  Supreme  Court,  and  the  Defendant  and 
one  Reynolds  became  security  for  the  verdict  and  the  costs  of  the 
appeal.  Reynolds  and  the  Defendant  executed  a  joint  and  several 
bond,  the  condition  of  which  was  that  if  the  said  Gillies,  the  Defendant, 
and  Reynolds,  any  or  either  of  them  should  pay  to  the  Plaintiff  his 
executors,  &c.,  "  the  costs  of  the  said  appeal  as  the  said  Court  of 
Appeal  should  order,  and  shall  also,  in  case  the  said  appeal  should  be 
dismissed,  pay  to  the  Plaintiff,  his  executors,  &c.,  the  sum  of 
£234  8s.,  then  the  said  bond  shall  be  void,  otherwise,  &c.''  Gillies 
afterwards  became  insolvent,  and  when  the  appeal  came  on  for  hear- 
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ingj  neither  he  nor  his  Official  Assignee  appeared  to  support  the       1880. 
appeal.     It  was  accordingly  struck  out  of  the  paper  when  called  on^  " 
but  no  order  was  made  as  to  costs. 

The  Plaintiff  brought  this  action  upon  the  bond.  The  Defendant  "Balvissl 
pleaded  the  above  facts.  The  trial  took  place  before  Windeyer,  J.,  at 
the  November  sittings^  and  a  verdict  was  by  consent  entered  for  the 
Plaintiff  for  £87  4a.,  leave  being  reserved  to  the  Defeudant  to  move 
to  enter  a  nonsuit  or  a  verdict  for  the  Defendant  in  case  the  Full 
CoTut  should  be  of  opinion  that  the  facts  stated  in  the  plea  amounted 
to  a  defence.  A  rule  nisi  was  obtained  in  pursuance  of  the  leave 
reserved. 

If.  H.  Stephen,  Q.O.,  and  C,  B.  Stephen,  for  the  Defendant^  moved 
to  make  the  rule  nisi  absolute. 

Pilcher  appeared  for  the  Plaintiff  to  show  cause. 

Pkb  Curiam  (1.)  There  was  no  breach  of  the  conditions  of  the 
bond.  It  was  open  to  the  Plaintiff  when  the  appeal  was  called  on^ 
and  the  appellant  did  not  appear^  to  move  that  the  appeal  should  be 
dismissed  with  costs.  But  he  did  not  take  that  course.  Under  the 
circumstances  we  think  there  should  be  no  costs  of  the  rule. 

Rule  absolute  without  costs. 

Attorneys  for  the  Plaintiff — Robertson  and  Fisher. 
Attorney  for  the  Defendant — A.  Be  Lissa. 


[EooLisiAsncAL  Appbal.] 
CALLAGHAN  v.  MYERS.  1880. 


Witt—Undue  Ir^uenee^-Capaaty  qf  TeskOor—Death-hed  WtU.  December  14. 

The  verdict  of  a  jury  upon  issues  directed  in  an  Ecdeeiastical  Snit  does  not  bind 
the  Judge,  and  he  is  entitled,  notwithstanding  the  verdict,  to  act  upon  his  own 
▼iew.  Where  a  jury  found  that  a  document  was  the  last  wiU  of  M.  H.,  that  he 
WIS  at  the  time  capable  of  making  a  will,  and  that  it  was  not  obtained  by  undue 
influence,  Snt  W.  Manning,  J.,  pronounce  against  the  will,  and  the  full  Court 
on  appeal  held  that  he  was  right. 

Undue  influence  need  not  be  proved  by  direct  evidence,  but  the  question  must 
be  dedded  upon  a  consideration  of  all  the  circumstances  in  each  particular  case. 

The  drcnmstanoes  tending  to  show  undue  influence  considered  and  explained. 
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1880.  Appeal  from  the  judgment  and  sentence  of  Sir  W.  Manning,  J., 

Acting  Primary  Judge,  pronouncing  against  a  will  propounded  by  the 

Oallaghan  piaij^tiffg^     rj^^  ^ill  ^as  made  by  one  Martin  Hurley,  and  dated  the 

Myebs.  16th  of  July,  1878.  The  following  issues  were  sent  for  trial  by  a 
jury,  viz. : — Whether  the  document  propounded  by  the  Plaintifia  is 
the  last  will  and  testament  of  Martin  Hurley  ?  2.  Whether  the  said 
document  was  obtained  by  undue  influence  ?  8.  Whether  Martin 
Hurley  was,  at  the  time  of  signing  the  said  document,  capable  of 
making  a  will  ?  The  issues  came  on  for  trial  on  the  12th  of  March, 
1879,  and  the  three  following  days,  before  Sir  W.  Manning,  J.,  and 
a  jury  of  four.  The  jury  found  the  first  and  third  issues  unanimously 
in  favour  of  the  Plaintiffs.  As  to  the  second  issue  the  jury  found  that 
there  was  influence,  but,  by  a  majority,  that  there  was  no  undue 
influence.  The  case  stood  over  for  argument,  and  came  on  for  hearing 
before  Sir  W.  Manning,  J.,  on  the  24th  July.  Judgment  was  reserved, 
and  was  delivered  on  the  31st  of  December^  1879,  pronouncing  against 
the  will. 

All  the  circumstances  attending  the  execution  of  the  will  are  set 
out  in  detail  in  the  judgment  of  Sir  W.  Manning,  J.  (1). 

Barley,  Q,,0.y  and  Bonovan,  for  the  Plaintiffs,  in*8upport  of  the 
appeal,  cited  the  same  cases  as  were  relied  upon  in  the  Court  below. 

Bavis  and  Want  appeared  for  the  Defendant. 

Cur.  Adv.  VuU. 
Sir  James  Martin,  C.J.  The  testator,  on  the  20th  of  February, 
1878,  executed  a  will  by  which  he  devised  certain  property  to  the 
Defendant.  On  the  16th  of  July,  in  the  same  year,  he  executed 
another  will  by  which  he  devised  the  whole  of  his  property  to  Cathe- 
rine Callaghan,  one  of  the  Plaintiffs.  An  application  for  probate  of 
the  later  will  was  made  by  the  Plaintiffs,  and  it  was  opposed  by  the 
Defendant  as  one  of  the  devisees  of  the  first  will.  Certain  issues 
were  directed  by  the  Primary  Judge  to  be  sent  for  trial  before  a  jury. 
There  were  three  issues  :  The  first,  whether  the  will  was  executed  by 
the  testator;  the  second,  whether  it  was  executed  under  undue 
influence;  and  the  third,  whether  the  testator,  at  the  time  of  executing 
the  will,  had  testamentary  capacity.  Evidence  was  gone  into  at  great 
length  before  the  jury,  and  they  found  that  the  will  was  duly  executed, 
and  that  the  testator  was  capable.  On  these  two  points  the  jury  were 
unanimous.  But  on  the  other  issue,  as  to  influence,  three  of  the  jury 
were  of  opinion  that  there  was  no  undue  influence,  though  they  were 
all  agreed  that  there  was  influence. 

(1)  2  S.  0.  IL  (N.S.)  234. 
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Ordinarily,  after  a  finding  of  this  kind,  the  Judge  would  follow       1880. 
the  finding  of  the  jury,  and  grant  probate.     But  this  is  not  always 
so.    There  are  many  cases  in  which  the  Judge  declines  to  follow  the  ^^^^^^ 
verdict  of  a  jury,  and  in  this  case  his  Honor,  after  hearing  argument,     Mteius. 
and  after  much  consideration,  felt  himself  constrained,  notwithstand- 
ing the  verdict,  to  pronounce  against  the  will.     So  fas  as  I  can  under- 
stand his  Honor  was  not  satisfied  that  the  PlaintiflPs  had  made  out  the 
testamentary  capacity  of  the  Testator,  and  was  satisfied  that  there 
had  been  undue  influence.     From  that  judgment  of  his  Honor  the 
Plaintiffs  have  appealed,  and  we  have  now  to  determine  whether  his 
Honor  was  right  in  refusing  probate. 

At  the  time  of  the  will  being  made  the  Testator  was  upon  his 
death-bed.  Not  only  so,  but  he  knew  that  he  was  dying.  He  had 
been  told  so  by  the  doctor,  and  was  being  attended  by  a  priest,  who 
administered  to  him  sacraments  which  are  only  administered  when  it 
is  thought  that  death  is  imminent.  To  prove  the  Testator's  capacity 
the  doctor  was  called.  He  had  attended  him  several  times,  and  gave 
it  as  his  opinion  that  he  was  capable,  that  he  was  fit  to  exercise  an 
act  of  volition.  The  clergyman  also  gave  it  as  his  opinion  that  he  was 
quite  capable.  The  attorney's  derk  was  also  called,  and  his  opinion 
was  that  he  was  quite  capable  of  understanding  what  was  taking 
place,  and  disposing  of  his  property.  The  attorney  himself  also  gave 
the  same  evidence.  If  the  matter  rested  there,  on  the  issue  of  capacity, 
which  it  lay  upon  the  Plaintiffs  to  establish,  there  was  ample  evidence 
of  capacity.  There  was  the  evidence  of  these  persons,  none  of  whom 
were  interested  parties,  and  all  of  whom  were  persons  of  intelligence, 
and  they  all  concurred  in  establishing  the  Testator's  capacity  to  make 
a  wiU.     I  pass  from  this  evidence  for  the  present. 

Another  issue  was  whether  any  undue  influence  was  used  to  induce 
the  Testator  to  make  this  will.      There  was  no  evidence  that  anything 
was  said  by  Mrs.  Callaghan,  or  any  other  person,  to  Hurley  by  way 
of  persuasion.    There  was  no  evidence  of  any  threats,  or  coercion,  or 
anything  of  that  kind.     All  that  was  proved  affirmatively  was  that 
while  the  clerk  was  taking  the  instructions  for  the  will  Mrs.  Callaghan 
was  standing  at  the  foot  of  Hurley's  bed.     Besides  that  one  circum- 
stance there  was  no  proof  of  anything  done  or  said  by  her  in  the 
presence  of  the  Testator.      Now  the  law  had  been  laid  down  and  well 
established  in  hundreds  of  cases.     It  is  not  necessary  to  prove  undue 
influence  by  direct  testimony  any  more  than  any  other  fact  which  is  in 
question.    In  this  case,  and  in  every  other,  the  surrounding  circum- 
stances under  which  the  will  was  made  must  be  looked  at.  If  a  person 

N.S.W.E.,  Vol.  I.,  Law.  Q 


Gallaohan 


354  OASES    AT    LAW.  [N.  S.  W.  fi. 

1880.  in  full  vigour  of  health  makes  a  will,  it  would  require  very  strong 
evidence  indeed  to  make  out  a  case  of  undue  influence.  The  amount  of 
evidence  required  to  make  out  an  issue  of  this  kind  will  vary  enormously 

Mtbbs.  according  to  circumstances.  If  a  person  in  very  feeble  health  makes 
a  will  the  evidence  to  establish  undue  influence  need  not  be  so  strong. 
So^  if  a  person  has  children^  or  relations  closely  allied  to  him^  and, 
being  in  extremis,  makes  a  will  leaving  all  his  property  away  from  the 
natural  objects  of  his  bounty,  strong  evidence  wiU  be  required  to 
negative  the  presumption  of  undue  influence.  Take  another  case : 
Suppose  a  man,  at  a  time  when  he  is  strong,  in  good  health  of  body, 
and  with  his  mind  clear,  makes  a  disposition  of  his  property  by  will, 
and  afterwards,  when  he  is  dying,  disposes  of  it  in  a  way  entirely 
different,  then  again  less  evidence  would  be  required  to  upset  the  will. 
Of  course,  if  a  man^s  faculties  are  shown  to  be  clear,  the  law  will 
not  step  in  to  make  a  will  for  him ;  and  that  is  the  effect  of  the  cases 
on  which  Mr.  Darley  has  relied.  Nothing  will  turn  upon  the 
manner  in  which  the  property  is  disposed  of  if  there  is  evidence  that 
the  Testator's  mind  was  in  a  proper  state.  But  in  considering 
whether  there  has  been  undue  influence  or  not  we  must  look  at  all 
the  circumstances. 

Now  what  were  the  circumstances  ?  For  thirty  years  the  testator 
had  lived  in  Tam worth.  That  was  his  home.  He  was  a  married  man, 
and  his  wife  was  alive  when  he  made  his  first  will.  The  Defendant 
Myers,  who  is  a  devisee  under  the  first  will,  had  lived  with  him  for  a 
long  time.  They  were  both  in  the  service  of  the  same  employer,  and 
were  very  intimate;  in  fact,  Myers  seems  to  have  been  spoken  of  as  his 
son.  He  made  the  first  will,  and  his  wife  about  a  month  afterwards 
died.  Then  he  took  to  drinking,  and  while  this  state  of  things  existed, 
Callaghan,  who  was  also  an  old  friend  of  his,  made  his'  appearance  in 
Tamworth,  and,  according  to  the  evidence  of  one  witness,  got  into 
conversation  with  Mr.  Newman,  the  attorney  who  had  prepared  the 
first  will,  and  told  him  that  the  testator  was  drinking  himself -to  deaths 
and  that  it  would  be  better  for  him  to  go  away  with  him  and  stay  at 
his  place.  Newman  thought  that  this  was  a  very  reasonable  proposi- 
tion, and  said  so.  Afterwards,  when  he  ascertained  that  Callaghan 
was  a  publican,  he  altered  his  opinion,  and  thought  that  Hurley  had 
better  go  away  to  a  farm  in  the  neighbourhood.  This  was  the  first 
time  that  any  of  the  Caliaghans  came  upon  the  scene.  That  was  in  the 
end  of  May.  Callaghan  was  called  as  a  witness,  and  denied  that  he 
had  any  conversation  with  Newman.  His  Honor  who  heard  the 
witnesses  has  expressed  the  opinion  that  in  this  matter  Callaghan  was 
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not  a  witness  of  truth.     It  follows  that  on  this  point  Callaghan  must        1880. 
htYC  perjured  himself.     Another  witness  whom  the  Judge  reports  to  "" 
be  a  person  of  respectability,  speaks  of  a  conversation  hv  had  with  v. 

Hurley,  in  which  Hurley  said  that  Callaghan  could  do  what  he  liked       ^^brs- 
with  him.     That  evidence  was  before  the  jury  and  the  Judge,  and, 
without   anything  else,   would   have  justified  a  finding   of  undue 
influence.     Hurley  ultimately  went  away  with  Callaghan,  and  it  is  a 
significant  fact  that  he  did  not  leave  the  town  by  the  main  street,  but 
by  a  back  way.     He  remained  at  Callaghan^s  place  about  a  month,  and 
at  the  expiration  of  that  time  he  made  his  appearance  in  Tamworth, 
being  driven  there  by  a  daughter  of  Callaghan,  who  remained  there 
with  him.     In  July  having  drawn  a  sum  of  money  out  of  the  bank, 
he  went  back  to  Armidale,  and  remained  there  till  he  died.     On  the 
14th  of  that  month  he  went  to  see  afoot-race,  and  caught  a  severe  cold. 
Inflammation  set  in,  and  on  the  16th  he  was  dying.     On  the  18th 
he  died.     Those   are   some   of  the   circumstances  of  the  case,  and 
others  are  these.     It  is  said  that  there  was  no  reason  why  the  testator 
should  leave  his  property  rather  to  Myers  than  to  the  Callaghans ;  but 
the  fact  is,  that  although  he  was  some  time  in  Tamworth  after  his 
return  from  Armidade,  there  was  no  expression  of  intention  on  his  part 
to  alter  his  previous  will.     If  he  intended  at  that  time  to  make  Mrs. 
Callaghan  the  recipient  of  his  bounty,  he  certainly  did  not  express  his 
mtention.     When  in  Tamworth  for  the  last  time,  he  was  looking  at 
his  properties  about  sixteen  days  before  his  death,  and  had  a  conversa- 
tion with  Newman,  in  which  Newman  said  to  him  '*  Perhaps  you  may 
like  to  alter  your  will,''  and  Hurley  replied — "  No,  I  am  perfectly 
satisfied  with  the  way  in  which  1  have  left  my  property.     I  would 
rather  leave  it  to  people  I  have  respect  for,  than  people  I  have  no 
respect  for.''     If  Newman  is  to  be  believed,  and  the  Judge  did  believe 
him^  here  was  a  clear  recognition  on  Hurley's  part  of  his  intention  to 
uphold  his  first  will.     At  that  time  he  was  undoubtedly  speaking  in 
full  possession  of  his  faculties.     Further,  two  letters  were  put  in,  one 
of  the  8th  of  May,  and  the  other  of  the  11th  of  March,  both  speaking 
of  the  dispositions  of  the  first  will,  and  of  his  determination  to  let 
them  continue.     An  additional  circumstance  is  this.     How  did  the 
solicitor  come  to  be  sent  for  to  prepare  Hurley's  will  when  he  was 
dying  ?    It  appears  that  Mrs.  Callaghan  of  her  own  motion  sent  for 
the    doctor   and    the   priest,    but,    according  to  her,  it  was  by 
the   Testator's   directions    that    she    sent    for    the    solicitor^    and 
she    says  that    she    did    not    at   the    time  know    what    he    was 
wapted  fort      3ut  the  mcssen^r  who  was  seut  for  the  solicitor 
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1880.  saw  his  clerk,  and  said  "  Mr.  Simpson  is  wanted  at  Callaghan's  to 
prepare  a  will  for  a  dying  man.^^  80  that,  although  she  says  she  did 
V,  not  know  with  what  object  the  solicitor  was  sent  for,  her  messenger 
Mtxra.  tnew.  Well  that,  even  standing  by  itself,  is  a  strong  circumstance 
to  put  the  Court  on  vigilant  inquiry  as  to  the  genuineness  of  this  will. 
Here  was  a  man  who  in  the  full  possession  of  his  senses  had  made  a 
will,  and  expressed  himself  perfectly  satisfied  with  it  up  till  two  days 
before  his  death,  and  then,  when  his  life  is  given  up,  when  be  is 
physically  enfeebled,  takes  it  into  his  head  to  make  a  second  will,  and 
sends  for  an  attorney.  The  attorney's  clerk  comes  and  asks  him  what 
his  property  consists  of.  Hurley  had  some  difficulty  in  remembering 
all  his  properties,  and  then  it  occurred  to  the  clerk  that  if  there  was 
to  be  only  one  devisee,  a  description  of  the  properties  would  be 
unnecessary,  and  he  asked  him  to  whom  he  intended  to  leave  them  7 
According  to  the  evidence  he  said  "  to  Mrs.  Callaghan,''  at  any  rate 
he  indicated  her,  either  by  mentioning  her  name,  or  pointing  to  her. 
She  then  went  away,  and  the  attorney  came  and  had  some  conversation 
with  Hurley  about  the  will.  Here  we  have  a  man  on  his  deathbed 
waiting  to  make  a  new  will  until  he  is  given  up,  and  without  having 
ever  expressed  the  slightest  intention  of  altering  his  will ;  for, 
according  to  Mrs.  Callaghan,  she  was  taken  by  surprise  when  she 
heard  the  instructions  for  the  will,  and  the  first  thing  she  knew 
of  it  was  when  the  attorney's  clerk  was  there. 

Then  there  is  a  bit  of  evidence  of  this  kind,  that  before  Callaghan 
went  to  Tamworth  in  May,  he  had  received  a  letter  from  Hurley. 
The  letter  was  not  forthcoming,  and  as  neither  Callaghan  nor  his  wife 
can  read  they  could  not  state  the  contents  of  it ;  but  two  lodgers 
swore  to  having  seen  and  read  it.  If  the  Judge  had  reason  to  suppose 
that  Callaghan  was  not  a  witness  of  truth,  he  might  well  come  to  the 
conclusion  that  the  story  of  the  letter  was  a  fabrication,  especially  as 
other  letters  were  produced. 

I  have  now  mentioned  all  the  circumstances  which  seem  to  me  material 
surrounding  the  execution  of  this  will.  And  first  of  all,  notwithstand- 
ing what  was  sworn  by  the  attorney,  the  clergyman,  the  doctor,  and  the 
attorney's  clerk,  I  am  by  no  means  satisfied  that  the  capacity  of  the 
Testator  was  proved,  or  that  upon  the  unsupported  evidence  of  persons 
who  never  saw  him  before,  and  had  no  knowledge  of  his  previooB 
history,  he  is  to  be  regarded  as  a  capable  testator.  Independently  of 
that,  I  think  that  all  the  circumstances  fairly  lead  to  the  conclusion 
that  some  influence  of  an  improper  kind  was  used.  It  is  hardly  to  be 
credited  that  at  the  last  moment  when  he  was  dying,  the  Testator 
should  freely  and  voluntarily  alter  a  will  which  he  had  deliberately 


70L.  I.]  XUn   VICT.  857 

made,  and  which  so  recently  before  his  death,  he  had  announced  his       1880. 

intention  of  adhering  to.     When  we  look  at  all  these  drcamstancea, 

the  manner  in  which  Callaghan  made  a  false  statement  aboat  the  con-         «. 

versation  with  Newman,  the  statement  of  Mrs.  Callaghan^  that  she     Mtibi. 

did  not  know  what  the  attorney  was  sent  for,  when  the  messenger  knew; 

and  when  we  find  her  telling  falsehoods,  and  her  husband  telling  fiJse- 

hoods,  and  when  we  look  at  the  Testator's  state  of  mind,  it  is  impossible 

to  avoid  coming  to  the  conclusion  that  there  was  some  influence  at  work 

of  an  improper  kind.    I  quite  agree  with  the  very  able  judgment  of 

Sir  William  Manning,  and  think  that  this  appeal  should  be  dismissed. 

Habg&ave  J.  I  am  of  the  same  opinion,  but  my  reasons  for  my 
judgment  are  special.  About  eleven  years  ago  Mitchell's  case  (1)  came 
before  us.  That  decision  followed  the  A.  B.  C.  law,  that  if  people  are 
in  their  second  childhood,  the  law  protects  them  from  making  either 
deeds  or  wills.  All  the  cases  which  have  been  cited  now  were  con- 
sidered in  that  case.  The  two  great  cases  of  Dent  v.  Bennett  (2), 
and  Huguenin  v.  Baseley  (8),  decide  that  certain  relationships  exist- 
ing in  the  persons  about  testators  when  they  are  dying,  make  the  Court 
exercise  the  protection  which  Sir  William  Manning  has  very  properly 
exercised  in  this  case.  It  is  not  only  in  cases  of  fraud  or  coercion  that 
the  Court  will  interfere  if  there  is  sickness  or  weakness.  That  throws 
the  onus  of  proof  on  the  persons  seeking  to  establish  the  will.  What 
is  the  use  of  setting  up  an  instrument  which  has  been  brought  about 
in  the  manner  in  which  this  will  was  f 

I  entirely  concur  with  the  judgment  of  Sir  William  Manning,  and 
also  with  the  remarks  which  has  just  been  made  by  his  Honor  the 
Chief  Justice,  but  I  am  always  glad  if  I  can  see  some  clear  principle 
of  law  on  which  to  base  my  judgment.  It  appears  to  me  that  the 
undisputed  facts  in  this  case  prevent  this  will  from  standing,  and  the 
question  of  credibility  which  was  properly  one  for  the  jury  does  not 
arise.  A  case  of  the  kind  is  best  decided  by  a  Judge,  as  he  can  see 
the  bearing  of  all  the  circumstances  which  no  one  who  was  not 
experienced  in  such  matters  could  properly  weigh. 

Sir  W.  Manning,  J.  I  adhere  to  my  former  judgment,  and  do 
not  propose  to  go  over  the  ground  again.  But  I  propose  to  say  a  few 
words  on  some  matters  which  I  was  obliged  to  condense  in  writing  my 
judgment. 

As  to  Hurley's  contradictory  moods,  it  is  rightly  said  that  he  was 
a  man  of  very  feeble  purpose.  The  more  I  think  of  it,  the  more  that 
matter  impresses  me.    Taking  the  evidence  on  one  side  or  the  other  to 

(1)  8  8.0JEL,  345.  (3)  14  Yes.,  273. 

(2)  4  H»  dk  C,  289. 


Callaohait 

9, 
MTBB8. 


358  CASES    AT    LAW.  [N.  8.  W.  B. 

1880.       be  true,  it  shows  that  his  mind  was  in  a  very  feeble,  wavering  state, 
and  that  whoever  spoke  last  dominated  over  him. 

It  is  said  that  I  preferred  Newman's  evidence  about  the  conversation 

to  Callaghan's.  I  did  so  without  any  grounds  aliunde,  but  simply  on 
considerations  which  are  generally  applied  in  construing  the  weight 
of  evidence.  Newman  gave  evidence  of  the  conversation  exactly  as  it 
occurred.  If  his  story  was  not  true,  it  was  a  deliberate  invention 
from  first  to  last.  Callaghan,  on  the  other  hand,  only  denied  it  in  a 
general  way.  That  is  a  very  easy  thing  to  do.  Therefore,  on  the 
simple  ground  that  it  was  more  probable  that  Callaghan  should  deny  the 
story  than  that  Newman  should  invent  it,  I  believed  the  evidence 
of  Newman,  and  in  so  doing  I  could  not  avoid  coming  to  the  conclusion 
that  Callaghan  was  deliberately  wrong.  He  could  not  have  forgotten 
a  thing  so  material. 

The  evidence  of  Tracey  I  altogether  discredited.  The  result  of  his 
cross-examination  was  sach  that  no  Judge  could  attach  any  weight  to 
his  evidence. 

Appeal  dismissed  with  coHa. 

Proctor  for  the  Plaintiffs — Simpson  by  Forster  and  Dale. 
Proctor  for  the  Defendant — Newman  by  Ourtiss, 
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NEWOOMEN  V.  OORRiaAN. 

PrindpeU  <md  Agmt—AtOhorUy  to  make  Ccntrcust—AdmMMUl^  </ 

Swpriit, 

A  new  trisl  on  the  groimd  of  sarprise  is  not  a  matter  of  right*  but  is  in  the 
disoretion  of  the  Conrt. 

A  letter  accepting  an  offer  of  some  land  tmoonditionally  waa  written  and  aent  to 
the  Plaintiff'B  agent  by  the  inBtmctionB  of  the  Defendant.  At  the  trial  she  swoie 
that  she  only  anthorised  the  writer  to  accept  the  offer  conditLonally.  No  objection 
was  taken  to  the  admissibility  of  the  evidence. 

HMf  that  no  objection  could  afterwards  be  taken  to  the  ruling  of  the  Judge, 
who  left  the  question  of  authority  to  the  jury. 

Action   by  vendor  against  purchaser  for  non-completion  of  a 
contract  for  the  sale  of  land,    ll^e  Defendant  pleaded  among;  ott^er 
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defences^  that  one  of  the  terms  of  the  alleged  agreement  was  that  she       1880. 

woold  purchase  the  said  land  and  premises  upon  condition  that  she 

could  borrow  the  purchase  money  in  the  said  agreement  mentioned, 

and  that  she  was  unable  to  borrow  the  same.     She  also  pleaded  non    ^^^^^^' 

At  the  trial  before  Windeyer,  J.,  at  the  Sydney  Sittings,  in 
November,  the  Plaintiff  relied  upon  a  letter  from  the  Defendant  to  the 
Plaintiff's  agent  in  answer  to  an  offer  of  the  land  in  question  for  sale. 
This  letter  was  dated  the  17th  of  June,  1879,  and  was  in  the  following 
terms  : — ''  Gentlemen,  I  am  just  in  receipt  of  yours  of  the  7th  inst., 
and  will  accept  the  offer  you  kindly  make  me.  Although  I  have  to 
borrow  the  money,  but  I  can  get  it.     If  you  could  get  it  for  less,  you 

would  be  conferring  a  great  favour  on  me '^     This  letter 

was  answered  by  the  agents  as  follows : — ''  Dear  Madam,  we  beg  to 
acknowledge  your  favour  of  the  17th  instant,  informing  us  that  you 
will  purchase  the  40  acres  of  land  ....  now  the  property  of  Mr.  H. 
Newcomen,  for  £200.  We  have  communicated  with  Mr.  Newcomen  at 
your  request  as  to  whether  he  would  accept  less  for  the  land,  but  this 
he  cannot  do  ...  .  We  are  prepared  to  convey  the  land,  and  hand 
the  deeds  to  any  one  you  may  appoint  on  payment  of  the  amount.'^ 
No  reply  was  received  to  this  letter,  and  upon  some  more  correspond- 
ence urging  completion,  the  Plaintiff's  agent  received  the  following 
letter : — "  Dear  sir,  I  was  in  Tamworth  when  your  letters  came.  I 
have  not  been  able  to  borrow  the  money,  as  all  the  gentlemen  up  here 
say  that  it  is  more  than  it  is  worth,  but  if  you  have  not  sold  it  after 
Christmas,  I  will  try  what  I  ean  do.''  The  Defendant  swore  that 
neither  of  the  letters  received  by  the  agents  were  written  by  her,  but 
were  written  by  her  niece,  and  that  she  authorised  the  niece  only  to 
accept  the  offer  conditionally  upon  her  being  able  to  borrow  the  money. 
This  evidence  was  admitted  without  objection.  Evidence  was  also 
admitted,  notwithstanding  objection  on  the  part  of  the  Plaintiff's 
counsel  to  show  that  the  Defendant's  means  were  such  that  she  could 
not^  without  borrowing,  have  paid  the  purchase  money.  The  jury 
found  a  verdict  for  the  Defendant. 

SogerSj  on  behalf  of  the  Plaintiff,  now  moved  for  a  rule  nisi  for  a 
new  trial  on  the  grounds : — (1),  that  the  verdict  was  against  evidence ; 
(2),  that  the  learned  Judge  was  wrong  in  admitting  evidence  as  to  the 
Defendant's  means  and  pecuniary  circumstances;  (3),  that  the  learned 
Judge  misdirected  the  jury  in  telling  them  that  if  the  Defendant  only 
authorised  a  conditional  offer  to  be  made,  she  would  not  be  bound  by 
the  offer  contained  in  the  letter  of  the  17th  June,  1879;  (4),  that  in- 
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1880.       asmach  as  it  was  admitted  and  proved  that  the  Defendant  authoriaed 
~I  one  Louisa  Lee  to  write  the  letter  of  the  17th  of  June,  1879,  and  sign 

ll  XWOOMVN 

V,  the  same  in  the  Defendant's  name,  making  an  ofier  for  the  land,  the 
OoBBioAN.  learned  Judge  misdirected  the  jury  in  telling  them  that  the  Defendant 
was  not  liable  if  she  did  not  authorise  the  unconditional  offer  contained 
in  the  said  letter ;  (5),  that  the  plaintiff  was  taken  by  surprise  by  the 
evidence  of  the  Defendant  in  denying  that  she  wrote  the  letters 
purporting  to  be  signed  by  her  or  that  she  authorised  the  offer  made 
in  the  letter  of  the  17th  of  June,  1879.  No  affidavit  was  filed  in 
support  of  the  ground  of  surprise. 

Sir  James  Martin,  G.  J.  (after  stating  the  iacts)  The  principal 
point  relied  upon  is  that  the  Judge  misdirected  the  jury  in  telling  them 
that  the  defendant  would  not  be  liable  unless  she  authorised  the  terms 
of  the  letter.  The  point  is  a  novel  one,  and  of  great  difficulty.  But 
the  proper  course  would  have  been  to  take  objection  to  the  evidence 
of  the  Defendant's  instructions  to  her  niece,  when  tendered  at  the 
trial.  This  was  not  done,  and  the  Plaintiff  cannot  have  the  benefit  of 
the  point  now. 

Another  ground  is  the  admission  of  evidence  as  to  the  Defendant's 
pecuniary  means.  I  think  that  the  evidence  was  remotely  material, 
and  was  therefore  admissible. 

Thirdly,  the  surprise  complained  of  is  not  such  as  would  in  this 
case  justify  the  Court  in  granting  a  new  trial.  The  right  of  a  party 
to  a  new  trial  on  the  ground  of  surprise  is  Hot  absolute,  but  is  a  matter 
for  the  exercise  of  discretion  by  the  Court. 

All  the  points  raised  are  full  of  difficulty. 

Sib  W.  Manning,  J.  I  concur  with  some  doubt.  I  think  the 
objection  to  the  admissibility  of  the  evidence  as  to  the  Defendant's  in- 
structions to  her  niece  is  not  open,  as  it  was  not  taken  at  the  proper 
time. 

As  to  the  admissibility  of  the  evidence  as  to  Defendant's  pecuniary 
means,  I  think  it  was  not  admissible,  but  I  also  think  that  the 
ground  is  not  one  on  which  a  new  trial  should  be  granted. 

As  to  the  surprise,  there  is  no  ground  here,  under  the  circumstances, 
for  granting  a  new  trial. 

WiNDXYEB,  J.  I  am  of  the  same  opinion.  I  left  it  to  the  jury  to 
say  whether  the  acceptance  of  the  offer  was  conditional  or  absolute. 
The  evidence  of  the  Defendant  as  to  the  circumstances  under  which 
the  letters  were  written  might  have  been  objected  to ;  and  a  party 
must  not  lie  by  and  take  the  chance  of  a  decision  in  his  favour. 
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I  think  now-^  as  I  did  al  the  trial,  that  the  evidence  as  to  the       1880. 
nefendant's  means  was  admissible.     Ooe  of  the  onestioiis  at  the  trial  ~7I 
was  whether  she  could  borrow  the  money,  and  on  that  issae  the         v. 
eridence  was  material  Coemoan. 

The  third  ground  (that  of  surprise)  is  not  tenable.  What  the 
evidence  will  be  which  may  be  forthcoming  on  behalf  of  the  Plaintiff 
to  contradict  the  Defendant'a  story,  is  a  mere  matter  of  sttrmise.  The 
gronnd  is  not  supported  by  any  affidavit. 

Rule  rsfkiud. 
Attorneys  for  the  Plaintiff — Holden  and  Lwurence, 


THE  QUEEN  v.  ROLLINSON.  X880. 


Cfimmal  Law^Mitdemeanour-^New  Trial— Ah9enet  <tf  WUnu$.  December  7. 

The  rale  as  to  motions  for  roles  nisi  for  new  trials  in  civil  actions  applies  to 
liimlar  motions  on  trials  for  misdemeanours.  Snch  motions  should  be  made  within 
the  first  four  days  of  Term. 

The  Court  will  not  review  the  discretion  of  the  presiding  Judge  in  a  trial  for 
misdemeanour  when  he  refuses  to  postpone  the  trial  in  consequence  of  the  absence 
of  a  witness. 

The  Defendant  was  tried  and  convicted  on  a  charge  of  perjury  at 
the  last  Criminal  Sittings  at  Darlinghurst,  held  before  Sir  James 
Martin,  C.J.  An  application  was  made  on  behalf  of  the  Defendant 
for  a  postponement  of  the  trial.  This  application  was  refused.  By 
the  consent  of  the  Crown  the  deposition  of  the  absent  witness  was 
read. 

F.  Barton  now  moved  for  a  rule  nisi  for  a  new  trial  on  the  grounds 
(substantially) : — 1.  That  the  verdict  was  against  evidence.  2.  That 
the  presiding  Judge  declined  to  postpone  the  trial  on  the  Defendant's 
appUcation,  on  the  ground  of  the  absence  of  a  material  witness. 
3.  That  the  absence  of  such  witness  prejudiced  the  Defendant. 

Sib  Jambs  Martin,  C.J.  This  rule  nisi  ought  to  have  been  moved 
within  the  first  four  days  of  term. 

Barton,  The  Court  will  not  rigidly  insist  upon  the  rule  in  this 
casei  where  liberty  is  involved. 
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1880.  Per  Cukiam.     Inasmuch  as  these  applications  are  very  rare,  and 

there  is  no  fixed  practice^  we  will  relax  the  rule  in  this  case  and  entcr- 
^'        tain  the  application.     Probably^  in  any  future  case  the  Court  wiU 
HoLLiNsoN.  require  a  strict  compliance  with  the  rule. 

Barton  then  went  through  the  evidence  given  at  the  trials  which 
was  very  conflicting.  Though  the  Crown  allowed  the  deposition  of 
the  absent  witness  to  be  read,  the  Defendant  was  deprived  of  the 
benefit  of  having  the  witness  in  the  box.  When  the  evidence  is  nicely 
balanced  a  great  deal  may  depend  on  the  demeanour  of  a  witness,  and 
the  manner  in  which  he  stands  cross-examination. 

Per  Curiam  (1).  This  rule  must  be  refused.  The  question  of 
postponement  was  one  altogether  for  the  discretion  of  the  presiding 
Judge.  There  was  evidence  on  both  sides,  and  the  verdict  of  the  jury 
should  not  be  disturbed. 

Rule  refused. 
Attorneys  for  the  Defendant — Want,  Johnson,  and  Want, 


(1)  Sib  Jamxs  Martin  C.  J.,  and  Sir  W.  Manning,  J. 
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SUPREME  COURT  OF  NEW  SOUTH  WALES 

IN     EQUITY, 

BEFORE    THE    PRIMARY    JUDGE    IN    EQUITT 

AND 

THE    PULL    COURT    ON    APPEAL. 


SANDEMAN   v.   WILSON  and  Anothsr.    (1)  1880. 


Contract  for  sale  of  land,  Ac. — Fart  performance  —  Breach  by  vendee  —  ResdU 

by  vendor — Jiescisshn — Decree. 

Means.  W.  and  McC.  sold  to  Mesen.  W.  and  B.  lands  and  stock  for  £9,000, 
of  which  £4,000  was  paid  in  cash,  residne  by  promissory  notes  at  one,  two,  three, 
and  four  years  respectively.  Portion  of  the  land  was  guaranteed  freehold. 
W.  and  B.  entered  into  possession ;  and  for  fourteen  months,  as  owners,  dealt  with 
the  property,  selling  the  stock,  &o.  The  promissory  note  first  due,  at  the  ezpira- 
ti<m  of  12  months,  was  not  met.  W.  and  McC.  retook  possession  of  the  lands 
and  resold.    W.  k  B.  sequestrated  their  estate. 

Held^  in  a  suit  brought  by  the  Official  Assignee  of  W.  and  K  that,  by 
reselling,  W.  and  McC.  had  rescinded  the  contract  with  W.  and  B^  Decree 
accordingly. 

In  this  suit  the  Bill  stated  that  in  January^  1878,  the  Defendants 
claimed  to  be  owners,  free  from  all  encumbrances,  of  certain  freehold, 
leasehold,  and  conditionally  purchased  lands  and  stock,  portions  of  a 
property  known  as  Beaver^s  Island,  near  Wagga  Wagga.  On  the 
23rd  of  January  the  Defendants  entered  into  the  following  agree- 
ment with  B.  H.  WarmoU  and  B.  H.  Blayney  (therein  designated 
the  purchasers)  for  the  sale  to  them  of  certain  lands  and  stock : — 

(1)  Before  Hargrave,  J.,  Primary  Judge. 
N.S.W.R.,  Vol.  L,  Eq.  A 
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1880.  "  Messn.  WarmoU  and  Blayney,  Wagga  Wagga.    Actmg  m  agenti  for  M( 

"  WilBon  and  McGallnm,  of  Pomingalania,  we  beg  to  offer  yoa  a  portion  of  their 


Sandbman    '*  property,  known  as  Beaver's  Island,  ohiefly  freehold,  together  with  their  ri^^t 
V-  **  title  and  interest  to  the  Crown  lands  Imown  as  the  Corajong  Paddock,  and 

WniiON.      <«  ^^^^^  portions  hereinafter  mentioned,   1,809  acres  of  which  are  goaraateed 
'*  freehold,  being  portions  as  follows  : — 

[Sixteen  lots  were  then  specified,  with  a  total  area  of  1,809  acres]. 

"  To  be  guaranteed  freehold ;  also  additional  conditional  purchases  as  follows  :— 
"  No.  34,  108  acres ;  No.  35,  129  asres ;  making  237  acres. 

"  Also  their  right  title  and  interest  to  the  improred  Beserre  of  403  acres. 
"  Also  their  right  title  and  interest  in  the  Crown  Lands  within  the  wire  fence,  of 
**  about  200  acres.  Together  with  5,000  sheep,  of  various  ages,  to  be  picked  by 
**  yourselves  from  all  those  now  depasturing  on  Beaver's  Island,  as  inspected  by 
"  yourselves ;  160  head  of  mixed  cattle  over  six  m<»iths  of  age,  aU  under  which 
**  will  be  given  in ;  for  the  sum  of  nine  thousand  (£9,000)  pounds.  Payment  to 
"  be  made  as  follows  :— Four  thousand  (£4,000)  cash,  balance  by  biUs  of  equal 
**  amounts,  at  one,  two,  three,  and  four  years*  date,  bearing  interest  at  the  rate  of 
**  seven  per  cent,  per  annum,  and  secured  upon  the  property  by  mortgage  in  the 
**  usual  manner.  Ten  per  cent.  (£10)  of  the  cash  payment  to  be  paid  to  Messrs. 
"  Wilson  and  McCallum  or  ourselves  upon  acceptance  of  this  offer,  the  same  to 
"  be  guaranteed  by  the  Union  Bank ;  and  balance  of  cash  pajrment  to  be  made  in 
**  like  manner  on  or  before  the  5th  of  April  next^  by  promissory  note,  made 
*'  payable  at  the  Union  Bank,  Wagga,  to  be  also  guaranteed.  Delivery  to  be 
"  taken  by  yourselves,  or  agents,  on  or  before  the  first  of  February  next.  You  to 
"  pay  Messrs.  Wilson  and  McCallum  the  sum  of  £10  per  annum,  being  a  moiety 
'*  of  the  rent  annually  due  to  Government  for  Collingly  Run. 

«  Elliott,  Fosbeny  and  Co., 

"  Agents." 

The  acceptance  of  that  offer  was  as  follows : — 

**  We  hereby  accept  the  offer  of  the  above  mentioned  property,  and  agree  to 
**  purchase  and  take  delivery  under  the  terms  and  conditions  as  specified  above. 

«  WarmoU  and  Blayney." 

On  the  same  day  Messrs.  Wilson  and  McCallum  ratified  the  sale. 
The  next  day  (the  24th)  the  Defendants'  agents  received  from  the 
purchasers  £400^  being  JEIO  per  cent,  of  iE4^000^  the  cash  payment 
agreed  upon.  The  cheque  for  JE400  was  duly  paid^  and  the 
purchasers  went  into  possession  in  accordance  with  the  provisions  of 
the  agreement^  and  with  the  assent  of  the  Defendants — the 
purchasers  by  so  doing  without  in  any  way  waiving  their  right  to  a 
good  title  to  the  lands^  stocky  and  premises.  The  purchasers  also  by 
their  promissory  note  paid  to  the  Defendants  i63^600^  makings  with 
the  deposit,  jE4,000,  the  cash  payment  agreed  upon.  The  purchasers 
also  gave  to  the  Defendants  promissory  notes  for  the  balance  of  the 
purchase  money  as  agreed,  which  notes  were  accepted  by  the 
Defendants.  The  Defendants  did  not  deliver  to  the  purchasers  any 
abstract  of  title  to  the  lands,  stock,  and  premises,  or  any  part 
thereof;    and    the    purchasers    did    not    accept    the   title  of  the 
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Defendants^  or  waive  their  right  to  have  a  good  title  free  from  all       1880. 

encambrancefl.     And  the  Defendants  did  not  convey,  assign,  Jii^d" 

assure  the  lands,  stock,  and  premises  to  the  purchasers ;   nor  did  the         «. 

Defendants  tender  to  the  purchasers  for  execution  by  them  any    ^n-**^* 

mortgage  over  the  property  sold  to  secure  the  said  promissory  notes. 

The  Plaintiff   charged  that  the   1,809  acres  of   land  guaranteed 

freehold,  or  some  parts  thereof,  were  not  at  the  time  of  entering  into 

the  agreement,  and  were  not  then,  freehold  land ;  and  further  that 

the  Defendants  had  not  a  good  title  to  the  land,  stock,  and  premises, 

or  some  parts  thereof,  and  the  Defendants  had  not  a  good  title  when 

the  first  of  the  bills  became  due  and  payable  on  the  4th  of  February, 

1879,   when  the  purchasers  were  unable    to  meet    it.      At    the 

purchasers'  request  the  Defendants  consented  to  renew  the  bill  for 

two  months.    That  bill  remained  unpaid.      By  an  order  Nisi  for 

compulsory  sequestration,  dated  the  8th  of  April,  1879,  the  estate  of 

the  purchasers  was  duly  placed  under  sequestration,  and  the  Plaintiff 

appointed  Official  Assignee.     That  order  was  made  absolute  on  the 

24th  of  April,  and  the  estate  and  interest  of  the  purchasers  in  the 

lands,  stock,  and  premises  became  thereby  absolutely  vested  in  the 

Plaintiff  as  such  Official  Assignee.     Shortly  before  the  proceedings  for 

sequestrating  the  purchasers^  estate,  and  with  full  knowledge  of  the 

insolvency,  the  Defendants  entered  upon  and  took  possession  of  such 

of  the  stock  and  premises  as  were  in  the  possession  of  the  purchasers 

without  complying  with  the  terms  of  the  Insolvent  Act  (3  Vic,  No. 

17,  s.  84),  and  subsequently,  and  without  calling  on  the  Plaintiff  to 

make  any  election  under  that  section  the  Defendants,  on  the  1st  of 

May,  1879,  sold  by  public  auction  the  lands  of  which  they  had 

taken  possession  to  George  Wildman,  for  the  nominal  sum  of  £5 

oyer  and  above  the  amount  then  claimed  to  be  due  to  the  Defendants. 

The  Plaintiff  charged  that  the  Defendants  so  took  possession  of  and 

sold  the  lands  on  their  own  account,  alleging  that  they  did  so  at  the 

risk  of  the  said  purchasers ;  but  the  agreement  did  not  confer  on  the 

Defendants  any  right  so  to   deal  with  the  lands;    and  that  the 

Defendants,  by   so   taking    possession  of   and  selling  the  lands, 

rescinded,  and  at  their  own  risk,  the  contract  so  entered  into  with  the 

purchasers.    The  sale  took  place  at  Wagga  Wagga^  and  the  Plaintiff 

protested  against  the  sale  on  the  general  ground  of  the  interests  of 

the  creditors,  as  he  was  not  then  aware  of  the  terms  and  conditions 

of  the  agreement.    While  the  purchasers  were  in  possession  of  the 

land^  stock,  and  premises,  they  sold  certain  portions  of  the  stock,  to 

tlie  amouDt  in  all  of  j£l,000,  or  thereabouts ;   and  they  also  spent 
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1880.       considerable    sums   of    money^    amounting  to    JE900^  in  erecting 

"~  permanent  improvements  on  the  property.     The  Plaintiff  charged 

r.  that  the  Defendants^  having  so  rescinded  the  contract^  the  Plaintiff 

wiLsoH.     ^j^g  entitled  to  receive  from  the  Defendants  the  sum  of  i6400,  after 

deducting    therefrom  the  value   of   any  of   the  stock  which  the 

purchasers  may  have  sold.     And  also  to  receive  back  the  bills  given 

by  the  purchasers,  which  were  then  in  the  hands  of  the  Defendants, 

and  to  be  indemnified  against  any  claim  which  might  be  made  against 

the  estate  of  the  purchasers  in  respect  of  any  of  the  bills  not  in  the 

hands    of   the    Defendants.       The    Plaintiff    had   applied  to  the 

Defendants  to  repay  the  sum  of  £4,000,  after  deducting  therefrom 

the  sum  of  £1,000,  or  such  other  sum  as  it  could  be  shewn  the 

purchasers  had  received  from  the  sale  or  disposition  of  any  of  the 

stock  of  which  they  took  possession,  and  to  hand  over  the  bills  so 

given,  but  the  Defendants  refused  to  comply  with  such  application. 

The  Bill  prayed  :— 

(1).  That  it  might  be  declared  that  the  agreement  for  the  sale  by 
the  Defendants  to  Messrs.  Warmoll  and  Blayney  had  been  absolutely 
rescinded  by  the  Defendants. 

(2).  That  the  Defendants  might  be  ordered  to  repay  to  the 
Plaintiff  the  sum  of  £4,000,  after  deducting  therefrom  the  value  of 
any  stock  or  other  matters  mentioned  in  the  agreement  wbich  were 
sold  or  disposed  of  by  Messrs.  Warmoll  and  Blayney  during  the 
time  that  they  were  in  possession  of  the  land,  stock,  and  premises, 
and  that  the  Defendants  might  be  ordered  to  deliver  up  the  bills  so 
given  in  pursuance  of  the  agreement,  and  to  indemnify  the  Plaintiff 
against  any  claims  which  might  be  made  against  the  estate  of  Messrs. 
Warmoll  and  Blayney  in  respect  of  the  bills. 

The  Defendant  Wilson  in  his  answer  admitted  the  execution  of  the 
agreement,  that  j64000,  portion  of  the  purchase  money,  had  been 
paid,  and  that  the  purchasers  had  gone  into  possession  of  the  lands, 
stocks,  and  premises.  The  answer  then  went  on  to  allege  that  the 
purchasers  had  never  applied  for  an  abstract  of  the  Defendants'  title, 
and  had  waived  their  right  to  object  to  the  Defendants'  title.  At 
the  time  of  making  the  agreement  the  purchasers  were  well  aware  of 
the  Defendant's  title,  and  tbat  the  lands  and  premises  purchased  were 
under  mortgage,  and  that  they  were  not  to  receive  a  clear  title  until 
the  payment  of  the  bills  given  in  part  payment  of  the  purchase 
money.  He  also  admitted  that  the  whole  of  the  1809  acres  guaran- 
teed freehold  were  not  freehold  at  the  date  of  the  agreement,  and 
tbat  the  purchasers  were  aware  that  they  were  not  all  freehold^  bqt 
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the  Defendants  were  in  a  position  to  get  a  good  title  to  the  whole  of       1880. 
the  1809  acres  before  the  last  of  the  bills  became  due.     When  the  ~I  ^ 

first  of  the  bills  given  in  part  payment  of  the  purchase  money  on  the         v. 
1st  of  February,  1878,  became  due  on  the  4th  of  February,  1879,    ^^^w- 
the  purchasers  were  unable  to  meet  it,  and  negotiations  to  renew 
it  came  to  nothing. 

The  Insolvency  orders  were  also  admitted,  and  that  the 
Defendants  shortly  before  the  placing  of  the  estate  of  the  pur- 
chasers under  negotiations,  but  not  while  the  same  were  pending, 
the  Defendants  entered  upon  and  took  possession  of  the  lands,  but 
not  of  the  stock  and  premises,  as  were  in  the  possession  of  the 
purchasers,  and  without  complying  with  the  84th  section  of  the 
Insolvent  Act  (5  Vic,  No  17.)  Subsequently  and  after  the  seques- 
tration  had  been  made  absolute  on  the  Ist  of  May,  1879,  the 
Defendants  sold  by  public  auction  the  lands  of  which  they  had  taken 
possession,  to  one  Wildman.  The  sale  was  duly  advertised,  and  after 
brisk  competition  the  property  was  purchased  for  the  sum  of  jE5,400. 
The  Defendants  had  taken  possession  of  the  lands  on  their  own 
account,  and  as  having  a  lien  thereon  for  the  unpaid  balance  of  the 
purchase  money.  The  protest  by  the  Plaintiff's  solicitor  at  the  sale  was 
admitted.  The  Defendants  submitted  that  they  had  not  rescinded  the 
contract  or  forfeited  their  right  to  retain  the  deposit  of  j£4000  or 
their  lien  for  the  unpaid  balance  of  the  purchase  money. 

The  other  Defendant  did  not  answer.      The    affidavit    of   the 
purchasers  filed  in  support  of  the  bill  set  out  the  agreement,  and  the 
facts  above  mentioned  and  alleged  that  shortly  before  the  first  bill  for 
jSI^OOO  became  due  on  the  4th  of  February,  1879,  they  found  that 
they  would  require  time;    the  Defendants  consented  to  renew  the 
bill  for  two  months,  and  accepted  such  renewal,  but  a  few  days  after 
they  refused  to  give  the  time  agreed  upon,  alleging  as  a  reason  that 
their  bank  (the  Australian  Joint  Stock  Bank)  would  not  discount  the 
renewed  bill  unless  JE600  was  paid  off.    As  the  refusal  by  the  Defen- 
dants to  accept  the  renewed  bill    had  the  effect  of  destroying  the 
pnrchasers'  credit  they  were  compelled  to  offer  to  resell  the  subject 
matter  of  the  contract  to  the  Defendants,  which  offer  not  being  accepted 
the  purchasers  were  compelled  to  suspend  payment  and  to  call  a  meeting 
of  tJieir  creditors,  whereupon  their  bankers,  who  held  security  over 
certain  of  their  properties,  including  the  stock  purchased  from  the 
Defendants,  entered  upon  and  took  possession  of  such  portions  of 
their  property  as  was  under  mortgage  to  the  bank.     An  ineffectual 
littempt  was  made  to  assign  the  purchasers'  estate  for  the  benefit  of 
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1880.       the  creditors.     On  the  motion  of  a  creditor  the  estate  was  compnl- 
"  sorily  sequestrated  on  the  24th  of  April,  1879.      On  the  31st  of 

v.  March  the  Defendants  entered  upon  and  took  possession  of   the 

WiLsoK.  lands  comprised  in  the  agreement^  without  in  any  way  complying 
with  the  terms  of  the  84th  section  of  the  Insolvent  Act  5  Vic.  No. 
17.  On  the  1st  of  May  the  Defendants  resold  the  lands  by  public 
auction  to  Oeorge  Wildman  at  the  merely  nominal  price  of  £5  over 
the  amount  which  the  Defendants  claimed  for  balance  of  principal 
and  interest  with  costs^  charges^  and  expenses.  The  Defendants 
took  possession  of  and  resold  the  land  on  their  own  account,  and 
alleged  that  they  did  so  at  the  former  purchasers'  risk.  During  the 
time  the  purchasers  were  in  possession  of  the  land,  stock,  and 
premises  as  before  mentioned,  they  sold  portions  of  the  stock 
comprised  in  the  contract  for  the  sum  of  j£l,100,  and  mortgaged  the 
remainder  to  the  Union  Bank,  from  whom  the  Defendants  subsequently 
bought  back  the  same  for  the  sum  of  j£63S  or  thereabouts.  The 
purchasers  also  spent  J6900  in  erecting  valuable  and  permanent 
improvements  on  the  property,  consisting  of  a  wool-shed,  dwelling 
house,  out-houses,  etc.  The  property  when  resold  was  sacrificed,  and 
the  costs,  charges,  and  expenses  were  excessive. 

The  Plaintiff's  solicitor  (Mr.  Oarland)  who  had  not  seen,  or  been 
furnished  with  a  copy  of,  the  agreement,  and  was  ignorant  of  its 
contents,  attended  at  the  sale  on  the  1st  of  May,  and  protested 
against  the  sale  as  far  as  the  Plaintiff  had  any  right  or  interest 
therein  under  or  in  respect  of  the  estate  of  the  former  purchasers. 
Other  affidavits  were  filed  containing  statements  which  went  to  show 
that  the  Defendants  were  not  in  a  position  at  the  date  of  the  contract 
to  convey  in  fee  simple,  free  from  encumbrances,  the  1809  acres 
guaranteed  to  be  freehold. 

The  affidavits  filed  on  behalf  of  the  Defendants  set  forth  that  they 
had  not  represented  to  the  purchasers  that  thq^  (the  Defendants)  were 
owners,  fi^e  from  all  encumbrances,  of  Beaver's  Island;  on  the 
contrary,  the  purchasers  were  informed  that  the  lands  and  premises 
were  mortgaged,  with  other  lands,  and  that  the  mortgage  would  be 
redeemable  in  September,  1879,  when  the  property  contracted  to  be 
sold  would  be  released.  The  purchasers  disposed  of,  for  their  own 
use  and  benefit,  of  all  the  sheep  and  cattle  purchased,  and  had  the 
use  of  the  lands  for  14  months,  during  which  time  they  removed 
portions  of  the  improvements  on  the  lands  from  one  part  to  another 
part  for  their  own  convenience.  Between  the  time  of  the  sale  to  the 
purchasers,  and  the  resale  to  Wildman,  a  heavy  depression  in  pastoral 
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properties  had  set  in.    The  property  was  not  sacrificed  at  the  second       1880. 
aale^  nor  were  the  charges  excessire.  "I      ^^ 

The  attorney  for  the  Defendants  also  deposed  that  one  of  the  _^  v, 
purchasers  (Blayney)  called  at  his  office  in  reference  to  his  executing 
a  mortgage  in  pursoance  of  the  contract.  Blayney^  in  givmg 
instructions^  stated  that  he  had  heard  from  Wilson  that  the  property 
was  under  mortgage^  and  that  the  mortgage  would  be  released  before 
the  payment  of  the  whole  of  the  purchase  money.  Blayney  was  then 
advised  that  it  would  be  as  well  not  to  further  encumber  the  property 
till  the  existing  mortgage  was  paid  ofT. 

The  auctioneer  who  carried  out  the  sale  to  the  purchasers  (Wormall 
and  Blayney)  deposed  that  he  heard  the  Defendant  Wilson  state  in 
the  presence  of  the  purchasers  that  the  lands  agreed  to  be  sold  were 
under  mortgage^  and  that  the  mortgage  would  be  paid  off  before  the 
promissory  notes  given  in  payment  of  the  purchase  money  arrived  at 
maturity.  He  also  deposed  that  the  estate  on  the  second  sale  was 
not  sacrificed^  and  realised  its  then  full  value.  In  other  affidavits  it 
was  stated  that  the  estate  on  the  second  sale  realized  its  full  value^ 
and  that  the  costs  and  charges  were  not  excessive. 

Barley  Q.O.,  Oordon  and  0.  B.  Stephen  for  the  Plaintiff.  The 
equities  were  clear.  The  Defendants  had  sold  to  Messrs.  Wormall 
and  Blayney  a  property  for  £9000^  and  after  partially  performing 
the  contract^  had  rescinded  it ;  again  went  into  possession  of  the 
premises  and  resold  to  a  third  person.  They  had  received  £4^000^ 
portion  of  the  purchase  money,  which^  although  they  had  res- 
cinded the  contract^  and  taken  possession  of  the  subject  matter^ 
they  declined  to  return^  they  in  fact^  claimed  to  keep  both  the  price 
and  the  land.  They  had  refused  to  return  the  £4000  less  the  value 
of  the  stock  sold.  The  Plaintiff^  as  representing  the  creditors  in  the 
estate^  now  asks  for  a  declaration  that  the  contract  was  rescinded,  and 
that  the  money  paid  may^  with  proper  declarations^  be  returned.  By 
the  wording  of  the  contract  it  was  clear  that  the  question  of  the 
validity  of  the  title  was  not  to  be  enquired  into  prior  to  the  going 
into  possession^  or  the  payment  of  the  purchase  money.  The 
contract  was  dated  the  23rd  of  January^  and  possession  and  delivery 
were  to  be  taken  on  the  1st  of  February.  The  entering  into  possession^ 
therefore^  was  no  waiver  of  a  good  title.  It  was  an  admitted  fact 
that  at  the  date  of  the  contract  the  Defendants  were  not  in  a  position 
to  give  a  good  title  to  those  portions  of  the  land  guaranteed  freehold 
by  the  express  words  of  the  contract.  The  first  bill  in  payment  of 
the  residue  of  the  purchase  money    became   due  on   the    4th    of 
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.1880.       February^  1879,  just  12  months  after  the  purchasers  had  been  in 

T~~~  possession ;  further  time  was  asked^  and^  according  to  the  purchasers' 

V.         evidence,  granted.    The  Defendants,  however,  broke  their  promise  and 

WILB09.     ^1^^  ^yj  ^^g  j^Q^  renewed.     The  default  came  about  through  the 

conduct  of  the  Defendants,  who  up  to  that  time  had  not  made  out 
any  title  to  the  premises  contracted  to  be  sold.  When  a  purchaser 
has  been  in  possession  for  a  long  period,  the  Court  will  not  allow  him 
to  both  keep  possession  and  withhold  the  payment  of  the  purchase 
money.  If  a  title  has  not  been  made  he  will  be  put  to  his  election 
within  a  reasonable  time,  either  to  give  up  possession  or  to  pay  the 
purchase  money.  Tindal  v.  Oobham  (2),  Sugden^s  Vendors  and 
Purchasers  (8).  It  may  be  urged  that  the  Defendants,  in  taking 
possession  and  selling  again,  were  acting  as  mortgagees  after  default ; 
as  they  had  not  prepared  a  mortgage  or  tendered  one  to  the 
purchasers,  the  case  must  be  dealt  with  as  if  the  agreement 
contained  no  such  clause.  The  purchasers'  estate  was  sequestrated 
on  the  24th  of  April.  On  the  Slst  of  the  preceding  month  the 
Defendants  had  retaken  possession  of  the  property,  and  were  in 
possession  at  the  date  of  the  sequestration.  The  84th  section  of  the 
Insolvent  Act  (4),  showed  the  rights  of  the  Defendants,  and  pointed 
out  the  course  they  should  have  pursued,  which  they  did  not  follow. 
Without  communicating  with  the  Official  Assignee,  the  Plaintiff,  they 
took  the  high-handed  course  of  selling  the  property  to  a  third 
parson  for  a  price,  if  not  inadequate,  sufficient  only  to  meet  the 
unpaid  portion  of  the  purchase  money. 

Admitting  all  the  facts  in  dispute,  which  were  few,  in  the  Defen- 
dants' favor,  more  than  sufficient  remains  to  entitle  the  Plaintiff  to 
the  relief  he  seeks.  The  contract  contained  no  power  of  resale  on 
default,  and,  under  the  circumstances  referred  to,  as  the  Defendants 
in  the  face  of  a  protest  by  the  Plaintiff  chose  to  go  on  with  the  sale, 
to  do  which  their  lien  for  the  unpaid  purchaile  money  gave  them  no 
right,  they  have  rendered  themselves  liable  in  the  present  suit. 

Owen  and  Fitzhardinge,  (or  the  Defendants.  The  Plaintiff  has 
mistaken  his  remedy.  The  statements  in  the  bill  make  out  a  good 
defence  to  a  suit  for  specific  performance  brought  by  the  present 
Defendants,  and  the  Plaintiff  sets  up  "  no  title.''  Throughout  the 
Plaintiff's  case  there  is  no  evidence  of  rescission,  and  the  Court  is 
asked  to  declare  that  the  contract  had  been  rescinded.  No  case  has 
been  cited  to  show  that  one  party  to  a  contract  can  rescind  it    To 

(2)  2  Myl.  uid  K.  385.  (3)  p.  194. 

(4)  5  Vic  ,  No.  17. 


Wilson. 
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make  or  to  rescind  a  contract  there  mnst  be  a  eonsensua  mentfmm  :  1^80. 
Fry* 8  Specific  Performounce  (6).  The  Court  mnat  be  satisfied  of  the  g^^^" 
abandonment  of  the  contract  by  both  partiea.  The  evidence  must  ^  v. 
be  as  dear  of  the  wairer  as  pf  the  contract.  The  whole  evidence 
goes  to  show  that  the  purchasers  (Messrs.  Wormall  and  Blayney) 
have  from  the  first  done  all  in  their  power  to  fight  against  rescission. 
In  the  present  case  the  purchasers  had  been  in  possession  for  fourteen 
months,  during  which  time  they  had  been  dealing  with  the  estate  as 
their  own.  All  of  the  stock  had  been  disposed  of,  the  internal 
appearance  of  the  estate  had  been  altered,  and  almost  half  of  the 
purchase  money  had  been  paid.  The  parties  could  never  be  in  the 
same  position  as  they  were  before  the  contract.  In  retaking 
possession  the  Defendants  went  in  under  the  Bank  to  whom  the 
purchaser  had  mortgaged,  and  the  second  sale  by  the  Defendants  was 
made  with  a  view  of  carrying  out  the  contract  and  realizing  the  sum 
for  which  the  property  was  originally  sold. 

The  agreement  provides  for  a  mortgage  in  the  ueual  manner,  i.e., 
with  the  usual  provisoes  and  covenants  which  would  include  a  right 
of  re-entry  and  a  power  of  sale. 

[Hakgraye  J.  Can  you  show  any  authority  to  justify  your 
conduct  in  re-selling  7  ] 

Although  the  contract  contains  no  specific  provision  yet  the 
vendors  had  a  right  to  re-sell,  Sugden^s  V.  and  P.  (6),  where 
that  learned  writer  says  :  — ''  The  question  will  then  remain 
whether  the  seller's  re-sale  of  the  estate  will  give  the  purchaser  a 
right  to  rescind.  It  would  seem  not  if  the  sale  was  after  the 
purchaser's  default ;  for  as  the  purchaser  by  his  act  has  lost  the  right 
to  enforce  the  contract,  the  disposal  of  the  estate  by  the  seller 
prejudiced  no  right  of  the  purchaser  and  could  impart  to  him  no 
right  to  rescind  a  contract  which  he  had  already  broken.**  The  law 
there  laid  down  is  ap|ilicable,  and  shows  that  a  re-sale  by  the  seller 
after  default  by  the  first  purchaser,  is  no  rescission  of  the  contract. 
Here  the  purchaser  made  default  by  not  retaining  his  first  bilk 
That  the  Defendants  were  not  in  a  position  to  make  a  perfect  title 
is  beside  the  present  question,  which  is  one  of  rescission  or  no 
rescission.  It  is  submitted  that  the  Defendants  had  a  statutory  fee, 
or  a  fee  with  a  condition,  in  the  lands  which  would  have  satisfied  the 
conditions  of  the  contract  if  they  were  bound  to  make  a  good  title  in 
fee  before  the  maturity  of  the  last  of  the  bills  given  in  payment  of 

(6)  pp.  301,  304,  306.  (6)  p.  33. 

H.S.W.R.,  Vol.  I.,  Eq.  B 


10  EQurrr  ca8£s.  [n.  s.  w.  jl 

18^.       the  purchase  money.     It  is  well-known  law  that  if  the  Defendant 
can  make  a  title  even  after  a  decree  that  specific  performance  of  a 
"v,         contract  for  the  sale  of  real  estate  wiU  be  decreed. 

The  84th  section  of  the  Insolvent  Act  does  not  apply  to  the  fiicts 
of  this  case^  it  is  an  enabling  section.  The  Defendants  had  re-entered 
into  possession  nnder  the  right  of  lien  for  the  unpaid  purchase  money 
before  the  sequestration. 

Noble  V.  Edwards  {7),  was  cited. 

Oordan  replied.  By  the  Defendants  action  a  new  contract  was 
made^  and  the  doctrine  of  novation  applied.  The  citation  from 
Sugden  applied  to  questions  ensuing  about  the  vendors  right  to  keep 
the  deposit,  and  did  not  apply  to  a  case  like  the  present,  where  half 
of  the  purchase  money  had  been  paid.  In  the  answer  it  was  admitted 
that  the  Defendants  had  no  title  at  the  time  of  the  contract,  or  when 
the  first  bill  became  due,  and  they  cannot  now  contend  otherwise. 

The  Frimakt  Judob.  It  is  quite  clear  that  the  declaration  asked 
for  must  be  granted.  The  uncontradicted  evidence  shows  that  the 
Defendants  took  the  matter  into  their  own  hands,  and,  irrespective  of 
the  purchaser's  rights,  re-sold  the  estate  to  a  third  person,  and  refused 
to  return  any  portion  of  the  purchase  money  they  had  received  from  the 
first  purchaser.  It  was  evident  that  they  had  an  intention  to  keep 
the  purchase  money  and  the  property  as  well.  Such  a  course  of 
proceeding  could  not  be  allowed  if  there  was  any  mode  by  which  the 
Court  of  Equity  could  interfere.  The  Defendants  rescinded  the 
contract  made  with  the  former  purchasers  when  they  resold  the  estate 
to  a  third  person.  There  was  a  course  in  Equity  by  which  the 
Defendants  might  have  enforced  their  lien,  but  as  they  took  the 
matter  into  their  own  hands  and  dealt  with  the  purchasers  rights  in  a 
high  handed  manner,  the  Plainti£F  is  entitled  to  the  declaration  asked 
for.  The  Defendants  will  have  to  repay  to  the  Plaintiff  as  the 
purchasers'  official  assignee,  the  sum  of  i£4,000  subject  to  such 
deductions  may  be  just  to  meet  the  sums  spent  by  the  Defendants  in 
sales  and  otherwise.  The  Plaintiff  wiU  bring  in  his  daim,  which 
will  be  subject  to  these  deductions. 

All  costs  and  further  directions  reserved. 

The  Decree  was  as  follows : — ^After  declaring  that  the  contract  had 
been  rescinded,  and  that  the  Plaintiff  was  entitled  to  be  repaid  the  sum 
of  £4000  after  deducting  therefrom  the  value  of  all  stock,  frc,  sold  by 

(7)  LB.  6  oh.  Div.  887. 
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the  Insohentfl  when  in  possession  of  the  lands^  ftc.,  purchased  under  1880. 
the  agreement,  and  that  the  Defendants  were  entitled  to  deduct  A'TTIIIITr 
reasonable  rental  for  the  use  and  occupation  of  the  land  by  the  __  v. 
Insolvents  during  the  time  that  they  were  in  possession,  deducting 
from  such  allowance  interest  on  the  sum  of  £4000  at  the  rate 
mentioned  in  the  agreement,  computed  from  the  respective  times  of 
payment  of  the  sum  until  delivering  up  of  possession  to  the  Defend- 
ants, and  also  the  value  of  all  permanent  improvements  erected  by 
the  Insolvents  on  the  lands  and  premises  whilst  in  possession — went 
on  to  decree  that  the  Defendants  should  deliver  up  to  the  Plantiff 
the  several  promissory  notes  given  in  part  payment  of  the  land,  &c., 
by  the  Insolvents,  or  indenmify  the  Plaintiff  in  respect  of  any  daim 
which  might  be  made  on  account  thereof,  and  that  the  Defendants  were 
restrained  from  negotiating  any  of  the  said  promissory  notes.  It  was 
further  decreed  that  it  should  be  referred  to  tbe  Master  to  take — (1). 
An  account  of  the  stock  and  other  personal  property  comprised  in 
the  contract  of  sale,  and  sold  or  otherwise  disposed  of  by  the 
Insolvents  while  in  possession  of  the  lands,  stock,  and  other  property 
purchased  under  the  contract.  (2).  An  enquiry  of  the  time  the 
Insolvents  were  in  possession,  and  of  the  reasonable  occupation  rent 
for  such  a  period.  (8).  An  account  of  the  interest  of  the  sum  of 
£4000,  portion  of  the  purchase  money  decreed  to  be  repaid  to  the 
Plaintiff  as  above  mentioned,  and  of  the  value  of  the  buildings  and 
other  permanent  improvements  erected  on  the  lands  by  the  Insolvents 
during  their  possession.  (4).  An  account  of  the  amount  the 
Plaintiff  was  entitled  to  receive,  &c.,  under  the  declaration,  &;c.,  all 
just  allowances  to  be  made,  &C 


Solicitors  for  the  Plaintiff-— JTor^on  and  Smith. 

Solicitors  for  the  Defendants  —  M.  A.  Fitzhcurdinge,  agent  for 

H.  B.  FiUihardinge,  Wagga  Wagga. 
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In  bb  the  trustee  ACT  OF  1862L 

Ex  PABTB  JOSEPH  HERBIKCL    (1) 

Trtutee  Ad  qf  ISSM^GoU  Fields  Ad  qf  1861— Crown  Lands  AUenaUtm  Ael  qf 

ISei—VesUng  order. 

In  1882,  L.  T.  and  J.  T.,  as  paitnen,  occupied,  under  a  bosineaa  licenae  ianed 
in  accordance  with  the  Gold  Fields  Act  of  1881,  a  parcel  of  land  in  Foibea, 
and  erected  thereon  bosineaa  premises.  Thereupon  they  applied,  under  the 
8th  section  of  the  Crown  Lands  Alienation  Act  of  1881,  to  porohaae  thai 
parcel  of  land  in  consideration  of  those  improTcments.  In  October,  1882,  L.  T. 
sold  his  interest  in  the  business  to  J.  T.,  and  retired  from  the  partnership.  In 
December,  1882,  J.  T.  mortgaged  the  land  and  premises  to  J.  H.  On  the  3l8t 
January,  1883,  J.  T.  absolutely  conTcyed  all  of  his  rights  title,  or  interest  in 
the  land  and  premises  to  J.  H.  in  fee.  In  April,  1883»  J.  H.  paid  into 
Colonial  Treasury  £37  8s.,  the  price  duly  fixed  by  appraisement  under  the 
section  8  of  the  Crown  Lands  Alienation  Act  of  1881,  for  the  purchase  of  the 
parcel  of  land.  That  sum  was  paid  out  of  his  own  moneys,  but  was  expressed  to 
be  paid  by  him  as  agent  for  L.  T.  and  J.  T.  under  the  impression  that,  aa  tihey 
had  been  the  original  occupiers  of  the  land,  and  as  they  had  appUed  to  pnrehaae 
in  consideration  of  improvements,  the  grant  could  only  issue  in  their  names.  On 
the  6th  of  December,  1865,  a  grant  of  the  land  from  tiie  Crown  was  issued  in  the 
names  of  Lu  T.  and  J.  T.  in  fee  as  tenants  in  common.  L.  T.  and  J.  T.  left 
Forbes  before  1866,  and  could  not  be  found.  Since  1863  J.  H.  had  been  in 
peaceable  possession  of  the  land  and  the  premises. 

The  grant  from  the  Crown  had  always  remained  in  the  posaeaaion  of  the 
Begistrar  General. 

On  a  petition  setting  out  those  facts,  a  vesting  order  granted  to  J.  H. 

Petition. 

(1.)  In  1862  Laurence  Tully  and  John  Trae  entered  into  bnfliness 
as  pablicans^  in  the  town  of  Forbes;  under  a  business  license 
issued  in  pursuance  of  the  Act  26  Yicj  No.  4,  (2)  and  the  regulations 
thereunder^  went  into  occupation  of  a  parcel  of  land  containing  38^ 
perches^  being  allotment  No.  8  of  Section  60  of  the  town  of  Forbes. 
The  said   L.  Tully  and  J.  True  improved  the  parcel  of  land  by 

(1)  Before  Hargraye,  P.J.  same on  payment  of  a 

(2)  The  Gold    Fields  Act  of  1861,  fee which  license    .     . 

section    6,   enacted,    "The  G^ovemor,  ....     shall  authorize  the  holder 

with  the    advice    of    the   Executive  to  occupy  lands   for   the   purpose  of 

Council,  may  subject  to  the  provisions  carrying  on  business  upon  any  Gold 

of  this  act  and  the  regulations  afore-  Field,"  &c.    [That  act  repealed  by  t7 

said,    cause   a  business   license  to  be  Vic,  No.  13.] 

granted  to  any  person  applying  for  the 
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erecting  thereon  an  hotel  known  as  the  ''Digger's  Return/'  and       1880. 
applied  under  the  8th  Section  of  the  "Crown  Lands  Alienation  Act~I         ~~ 
of  1861 ''   (3)  for  the  purchase  of  the  said  parcel  of  land  in  con-    Herru^g. 
sideration  of  improvements. 

(2)  The  said  L.  TuUy  on  the  9th  of  October,  1862,  retired  from 
his  partnership  with  John  True,  and  sold  his  interest  in  the  partner- 
ship premises  to  the  said  John  True  for  the  sum  of  £300. 

(8)  On  the  same  date  L.  Tully  signed  a  document  in  the  words 
and  figures  following,  that  is  to  say : — 

'*  Prince  Albert  Hotel, 

9th  October,  1862. 

This  is  to  certify  that  I  have  no  title  or  interest  in  the  allotment  of 

ground  situate  in  Ranken-street,    Forbes,  No.  8,  section  60,  and  at 

present  occupied  by  John  True. 

Laursnce  Tullt. 
Witness, 

Owen  C.  Beardmore." 
(4.)  By  an  indenture  dated  9th  December^  1862^  and  made 
between  the  said  John  True  of  the  one  part  and  Joseph  Herring  (the 
petitioner)  of  the  other  part^  the  said  John  True  in  consideration 
of  the  sum  of  d£250  due  upon  a  certain  promissory  note  made  by  the 
said  John  True  and  indorsed  by  Joseph  Herring,  and  in  consideration 
of  the  renewal  of  the  said  promissory  note  by  Joseph  Herring 
granted^  bargained^  sold^  and  assigned  all  his  right  title  and  interest 
in  the  portion  of  the  said  piece  of  land  on  which  the  said  hotel  was 
erected^  together  with  the  buildings  thereon  erected^  to  Joseph 
Herrings  his  executors^  administrators^  and  assigns,  subject  to  a 
proviso  for  redemption  therein  contained,  upon  payment  by  John 
True  of  the  said  promissory  note  or  the  renewals  thereof,  with 
interest  thereon. 

(5.)  By  a  Deed  Poll  dated  31st  January,  1863,  under  the  hand  and 
seal  of  the  said  John  True,  he,  in  consideration  of  the  sum  of  £440, 
panted,  bargained,  and  sold  all  his  right  title  and  interest  of,  in,  or 
to^  all  that  portion  of  land,  being  allotment  8,  of  section  60,  together 
with  all  the  tenements  and  buildings  erected  thereon,  unto  and  to  the 
use  of  Joseph  Herring,  his  executors,  administrators  and  assigns. 
And  the  said  deed  poll  contained  a  covenant  by  the  said  John  True 
that  he  would  do  all  in  his  power  to  cause  the  fee  simple  of  the  said 
land  to  be  transferred  to  Joseph  Herring,  his  heirs,  executors,  or 

(3)  Section  8  enacted  that  upon  ap-  Executive,   sell   and  grant  Buch  lands 

plication   made    by    the   improver    or  to  the  owner  of  such  improvements, 

}tiM    alienee   for  the  sale    of  improved  without  competition  in  fee  simple  at  a 

IffcP^g  in  proclaimed   Grold  Fields,  the  price  to  be  fixed  by  appraisement,  &c. 
Oovemor  might,  with  the  advice  of  the 

K.S.W.R.,  Vol.  1.,  Eq.  C 
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1880.       administrators^  and  would  hand  over  to  Joseph  Herring  all  papersj 
■~  writings,  deeds,  or  documents,  which  should  come  into  his  possession, 

HzRBiMo.    with  respect  to  the  said  land. 

(6.)  John  True  was,  at  the  date  of  the  deed  poll,  well  and  truly 
indebted  to  Joseph  Herring  in  the  said  sum  of  £440,  for  and  in  respect 
of  two  several  promissory  notes,  and  also  for  goods  sold  and  delivered 
and  money  lent  to  John  True  by  Joseph  Herring.  The  deed  poll  was 
not  subject  to  any  defeasance  or  condition,  but  was  intended  to  operate 
as  an  absolute  conveyance  of  the  parcel  of  land  and  the  improvements 
thereon  to  Joseph  Herring.  By  a  certain  deed  poll  by  way  of  release 
dated  7th  July,  1863,  and  indorsed  on  the  deed  poll  of  31st  January, 
1863,  it  was  recited  that  a  portion  of  the  consideration  money 
mentioned  in  the  lastly  mentioned  deed  poll  was  alleged  to  have  been 
paid  by  Joseph  Herring  to  John  True  for  the  purchase  of  the 
furniture  and  effects  mentioned  or  referred  to  in  the  deed  poll: 
that  no  such  purchase  was  intended,  nor  had  the  same  been 
completed,  and  that  it  had  been  agreed  that  Joseph  Herring  should 
pay  the  said  John  True  the  further  sum  of  £20,  and  for  that 
consideration  John  True  had  executed  the  release  to  Joseph  Herring. 

(7.)  In  April,  1863,  Joseph  Herring  paid  into  the  Colonial 
Treasury  the  sum  of  £37  8s.,  being  the  price  duly  fixed  by  appraise- 
ment under  the  8th  Section  of  the  Crown  Lands  Alienation  Act  of 
1861,  for  the  purchase  without  competition  of  the  said  parcel  of  land 
in  consideration  of  improvements  thereon.  Joseph  Herring  was  at 
the  date  of  such  payment  the  absolute  owner  of  the  improvements 
upon  the  said  parcel  of  land,  and  the  said  sum  of  £37  8s.  was  paid 
by  him  out  of  his  own  moneys ;  but  was  expressed  to  be  paid  by  him 
as  agent  for  Laurence  TuUy  and  John  True.  Joseph  Herring  used 
the  names  of  Laurence  Tully  and  John  True  under  the  impression 
that  as  they  had  been  the  original  occupiers  and  improvers  of  the 
said  parcel  of  land,  and  as  they  had,  as  he  believed,  made  application 
to  purchase  the  said  parcel  of  land,  in  consideration  of  the  improve- 
ments thereon  erected,  the  grant  could  only  issue  in  their  names ; 
and  in  paying  the  said  sum  Joseph  Herring  was  not  acting  as  trustee 
or  agent  for  Laurence  Tully  and  John  True,  or  either  of  them,  nor 
had  they,  or  either  of  them,  any  beneficial  estate  or  interest  whatever 
in  the  said  parcel  of  land. 

(8.)  By   a   deed   of  grant   from   the   Crown,   dated    the  6th  of 

December,  1865,  under  the  hand  of  the  then  Governor,  and  under 

the  Great  Seal,  the  said  parcel  of  land,  in  consideration  of  the  eam 

_         of  £37  8s.  60  paid  as  aforesaid,  was  granted  to  Laurence  Tully  and 

Tohn  True,  their  heirs  and  assigns,  as  tenants-in-common. 
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(9.)  The  Baid  Laurence  TuUy  and  John  Trne  left  the  town  of      1880. 
Forbes  many  years  ago,  it  was  believed  before  1865,  and  could  not  be 
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found,  though  Joseph  Herring  had  caused  to  be  made  diligent  Hkbbzkg. 
enquiries  as  to  their  whereabouts.  About  the  7th  of  July,  1863, 
Joseph  Herring  recovered  and  received  peaceable  possession  of  the 
said  land  from  John  True,  and  thereupon  obtained  and  received  the 
rents  and  profits  of  the  said  hotel,  and  other  improvements  thereon, 
and  continued  to  enjoy  the  same  until  the  building  got  into  disrepair 
and  ceased  to  be  tenantable.  Owing  to  falling  off  in  trade  the  value 
of  property  in  the  township  of  Forbes,  Joseph  Herring  did  not 
deem  it  worth  while  repairing  and  keeping  the  said  buildings 
repaired,  and  they  have  long  since  become  of  no  value  whatever. 
Joseph  Herring  about  that  time  left  this  colony,  and  had  since 
continued  absent  therefrom.  The  said  Deed  of  Orant  from  the  Crown 
had  always  remained,  and  still  was  in  the  possession  of  the  Registrar* 
General ;  and  the  said  Laurence  TuUy  and  John  True  had  not  dealt 
therewith,  nor,  as  it  was  believed,  attempted  at  any  time  to  deal 
therewith,  or  with  the  land  comprised  therein.  Joseph  Herring  was 
unable  to  procure  the  said  land  to  be  conveyed  to,  or  to  become 
vested  in  him,  without  the  assistance  of  the  Court. 

(10.)  It  was  submitted  that  under  the  facts  and  circumstances 
therein  appearing  the  said  Laurence  Tully  and  John  True  their  heirs 
and  assigns  were  seized,  or  possessed  of  the  said  land  in  trust  for 
Joseph  Herring  his  heirs  and  assigns  absolutely. 

Prayer.  (1.)  That  it  might  be  declared  that  Laurence  Tully  and 
John  True  their  heirs  and  assigns,  were  seized  or  possessed  of  the 
said  parcel  of  land  in  trust  for  Joseph  Herring  his  heirs  and  assigns 
absolutely. 

(2.)  That  an  order  might  be  made  vesting  the  said  land  in  Joseph 
Herring  his  heirs  and  assigns,  for  ever. 

The  petition  was  supported  by  an  affidavit  of  the  petitioner  Joseph 
Herring,  and  also  by  an  affidavit  of  6.  Colquhoun,  a  solicitor, 
resident  and  practising  his  profession  in  Forbes  in  1862,  and  for 
some  time  thereafter,  and  who  had  acted  professionally  for  Joseph 
Herring  in  the  matters  set  out  in  the  petition. 

Knox  in  support  of  the  petition. 

The  Primary  Judge.  The  petitioner  has  made  out  a  case  for  the 
vesting  order  as  prayed. 

Solicitors  for  the  petitioner — Messrs.  Lyons,  Oreagh  and  Williams. 
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1879.  UNDERWOOD  v.  UNDERWOOD. 


December  n.  Dower —EkeUm-^  WW, —Power  to  lease, 

J.  U.  died  in  1844,  leaving  a  widow  entiled  to  dower.  By  his  will  he  devised 
all  his  real  estate  by  one  general  devise  to  tmstees  upon  trosts  in  favour  of  his 
five  sons  and  one  grandson,  and  bequeathed  the  income  of  portion  of  his  personal 
estate  to  his  widow.  The  trustees  were  empowered  during  the  minority  of  his 
youngest  son  and  his  grandson  to  manage  and  let  the  lands  devised  to  them 
respectively.  There  was  also  a  direction  that  in  the  event  of  the  death  of  any  of 
the  testator's  sons  without  children,  his  share  should  go  to  the  survivors.  The 
widow  received  the  income  bequeathed  to  her. 

A  suit  was  afterwards  commenced  for  the  administration  of  the  trusts  of  the 
testator^s  will  and  for  partition.  A  receiver  was  appointed,  and  the  rents  and 
profits  of  the  real  estate  were  paid  into  Court.  It  was  referred  to  the  Master  to 
ascertain  the  persons  entitled  to  the  funds  in  Court.  The  widow  put  in  a  claim 
to  dower  which  was  disallowed  by  the  Master.  The  widow  excepted  to  the 
Master's  report,  and  the  exceptions  were  overruled  by  the  Primary  Judge. 

Beld  on  appeal  {per  Faucstt,  J.  and  Sir  W.  Mannino,  J.,  Hargbave,  J. 
dissentiente)  that  the  widow  was  not  put  to  her  election  by  the  provisions  of  the 
will,  but  was  entitled  to  dower  out  of  the  funds  in  Court. 

Appeal  from  a  judgment  of  Hargrave^  J.  overruling  with  costs 
exceptions  taken  by  Mrs.  Elizabeth  Underwood  to  the  Master's 
report.  The  suit  was  instituted  for  a  partition  of  the  estates  of 
James  Underwood^  deceased^  and  a  receiver  was  appointed  in  1872. 
Rents  were  collected  by  him  and  paid  into  Court.  It  was  referred 
to  the  Master  to  ascertain  the  persons  entitled  to  receive  the  funds 
in  Court,  and  by  his  report  he  disallowed  a  claim  by  Mrs.  Underwood^ 
the  widow  of  the  testator,  to  dower  out  of  the  rents  and  profits  of  his 
real  estate. 

James  Underwood,  by  his  will  dated  the  12th  March,  1840,  devised 
all  his  real  estate  to  Messrs.  John  and  Robert  Campbell,  upon  trusts 
in  favour  of  his  children,  Joseph,  Edward,  Richard,  Thomas,  and 
William  Underwood,  and  his  grandson,  George  Orimes,  and  their 
respective  children.  The  limitations  were  to  his  sons  and  grandson 
for  their  respective  lives  with  remainder  to  their  respective  children  as 
tenants  in  common  in  tail,  with  cross- remainders  in  tail ;  and  in  the 
event  of  any  one  of  his  sons  dying  without  leaving  children,  it  was 
provided  that  his  share  should  go  to  the  surviving  sons  as  tenants  in 
common  in  tail.  With  respect  to  the  estates  and  shares  devised  to 
Joseph,  Edward,  Richard,  and  Thomas  Underwood,  the  trustees  had 
no  active  duties  to  perform,  but  they  were  directed  by  the  will  to  pay 
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daring  the  minority  of  William  Underwood  the  rents  of  the  lands       1879. 
devised  to  him  to  the  testator's  widow ;  and  during  the  minority  of 
George  Grimes  the  rents  of  the  lands  devised  to  him  to  Mary  Ann         ^^ 
Grimes^  his  mother  and  daughter  of  the  testator.     They  were  also  Undbrwood. 
empowered  during  the  minority  of  William  Underwood  and  George 
Grimes  to  manage  the  real  estate  devised  to  them  respectively^  and  to 
let  the  same  for  teims  not  exceeding  ten  years.    The  will  contained  a 
trust  for  the  payment  out  of  the  testator's  personal  estate  to  his 
widow  of  the  dividends  of  £3^700  bank  stock  and  the  interest  of 
£3,000. 

The  testator  died  in  England  in  1844^  and  his  widow  had  never 
since  been  in  the  colony.  She  had  received  the  annuity  payable  under 
the  will,  but  no  rents  or  profits  of  the  testator's  real  estate.  The 
amount  claimed  in  right  of  dower  was  about  £800. 

The  provisions  of  the  wiU  are  more  fully  stated  in  the  judgments. 

M.  H.  Stephen,  Q.C.  and  Davis  for  the  appellant.  The  only 
question  for  decision  is  whether  the  provision  in  this  will  put  the 
widow  to  her  election  between  the  benefit  taken  under  the  will  and  her 
hght  to  dower  out  of  the  testator's  lands.  The  rule  is  shortly  laid 
down  in  Jarman  on  Wills  (1)  that,  in  order  to  put  the  widow  to  her 
election,  the  testator  must  have  ''introduced  into  the  devise  some 
special  provision  which  is  irreconcilable  with  the  widow's  right  to 
dower."  It  is  quite  clear  upon  the  authorities  that  a  mere  pecuniary 
gift  does  not  put  the  widow  to  her  election,  but  it  is  contended  on 
the  other  side  that  the  power  to  lease  has  that  effect,  not  only  with 
respect  to  the  lands  expressly  subject  to  it,  but  as  to  all  the  lands  passing 
by  the  will.  We  admit  that  out  of  the  lands  devised  to  William 
Underwood  and  George  Grimes  the  widow  is  not  entitled  to  dower, 
but  we  contend  that  she  is  entitled  out  of  all  the  testator's  other 
lands. 

The  presumption  is  always  in  favour  of  dower.  In  Bright^ s  Law 
of  Husband  and  Wife  (2)  the  result  of  the  cases  is  stated  to  be  that 
''  as  the  title  to  dower  is  a  legal  right,  an  intention  to  exclude  that 
right  by  voluntary  gift  must  be  demonstrated,  either  by  express 
words  or  by  clear  and  manifest  implication ;  so  that,  if  there  be  any 
ambiguity  or  doubt  upon  this  point,  then  the  averment  that  the 
provision  was  made  in  lieu  of  dower  cannot  be  supported." 

Miall  v.  Brain  (3)  so  relied  upon  on  the  other  side.     But  that 

(1)  VoL  L,  p.  430.  (3)  4  Madd.  119. 

(2)  Vol.  I.,  p.  547, 
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1879.       case  is  clearly  distinguishable.     There  the  trust  to  permit  and  suffer 
&c.,  arose  out  of  the  estate  given  to  the  trustees  by  the  general  devise, 
^,  and  no  distinction  was  drawn  between  one  part  of  the  property  and 

nin>BBwooD.  another.  Here  the  power  to  lease  is,  as  to  certain  lands,  superadded 
to  the  powers  which  they  had  by  virtue  of  their  estate  in  the  other 
lands.  The  power  affixes  a  new  incident  to  their  estate  in  those  par- 
ticular lands.  And,  on  the  principle  that  expressio  unius  exclusio 
eat  alterius  the  trustees  had  no  power  to  lease  the  other  lands 
devised.  But  in  Miall  v.  Brain  their  powers  were  exactly  the  same 
over  every  part  of  the  estate,  and  if  dower  was  barred  in  one  part  it 
was  barred  in  the  whole. 

In  Hall  V.  Hill  (4),  and  O'Hara  v.  Chaine  (5),  the  power  <*f 
leasing  extended  to  the  whole  of  the  testator*s  real  estates.  In  Hall 
V.  Hill  the  power  to  lease  was  given  by  codicil,  and  overrode  the 
whole  freehold  estates ;  and  in  O'Hara  v.  Ohaine  there  was  also  a 
power  of  sale  and  the  power  to  lease  extended  to  all  lands  unsold, 
which  might  include  the  whole  property.  A  dictum  of  the  Lord 
Chancellor  in  Roadley  v.  Dixon  (6),  is  relied  upon.  He  says:— - 
*'  The  whole  of  the  property  is  conveyed  by  one  general  devise,  and 
we  are  to  ascertain  the  intention  of  the  testator  expressed  in  the 
general  devise.  He  gives  a  direction  as  to  a  part  of  the  property 
which  shews  that  he  did  not  intend  that  part  to  be  subject  to  the 
claim  for  dower ;  and  if  there  is  one  part  of  the  property  with  respect 
to  which  it  is  clear  that  he  did  not  intend  it  should  be  subject  to  the 
claim  of  dower,  as  the  whole  of  the  property  is  conveyed  by  one 
general  devise,  it  follows  that  he  did  not  intend  that  any  portion  of  it 
should  be  subject  to  dower.'^  In  the  first  place  this  is  a  mere 
dictum^  because  the  Lord  Chancellor  had  already  held  that  there 
were  provisions  affecting  the  residue  of  the  property,  such  as  the 
power  to  let  and  manage,  &c.,  which  put  the  widow  to  her  election. 
In  that  case  also,  as  in  Hall  v.  Hill  and  OHara  v.  Chaine^  powers 
inconsistent  with  the  right  to  dower  and  affecting  the  whole  of  the 
property  devised,  were  given  to  the  trustees.  In  Underwood's  will 
the  power  to  lease  is  given  to  the  trustees  as  to  part,  but  denied  to 
them  as  to  the  rest.  As  regards  the  estates  of  all  but  William 
Underwood  and  George  Grimes  the  trustees  had  no  power  whatever, 
and  were  bound  to  convey  upon  request.  The  proposition  stated  in 
Jarman  on  Wills  (7),   that  "  A  power  or   direction  affecting^  any 

(4)  1  Dr.  A  W.  94 ;  1  Con.  &  L.  120.       (6)  3  Russ.  192. 

(5)  1  Jo.  k  L.  662.  (7)  Vol.  1,  p.  434. 


VOL.  I.]  EQUITY    CASKS  19 

given  portion  of  the  testator's  property,  which  would  be  sufficient  to       1879. 
put  the  widow  to  her  election  in  respect  of  her  rights  in  that  portion,  Zl 
will^  it  seems,  also  have  the  same  eiFect  as  to  the  other  property  of         v. 
the  testator,  whether  included  in  the  same  devise  or  not,'*  is  not  ^»»«^o<>^- 
borne  out  by  the  cases  cited  in  the  note.     Parker  v.  Sowerby  (8),  is 
cited  as  an  authority.     It  is  not  so,  for  in  that  case,  whatever  the 
dicta  were,  the  power  to  lease  extended  to  the  whole  of  the  property 
over  which  dower  was  claimed.     Birmingham  v.  Kirwan  (9),  is  a 
distinct  authority  to  the  contrary,  and  shews  that  the  widow  may  be 
put  to  her  election  as  to  part,  but  entitled  to  dower  out  of  the 
residue.      Lord  JRedesdale   held  that   the  devise  of  the  beneficial 
interest  prevented  the  widow  from  taking  dower  out  of  the  house  and 
grounds,  but  was  not  a  bar  to  her  right  of  dower  out  of  the  rest  of  the 
estate.     In  that  case,  too,  the  whole  of  the  testator's  real  estates 
passed  by  one  general  devise  to  trustees ;  so  that  the  decision  in  that 
case  is  inconsistent  with  the  dicta  in  the  other  cases  and  the  state- 
ment of  the  rule  in  Jarman  on  Wills.    We  therefore  contend  that  as 
to  all  the  properties,  except  those  devised  to  William  Underwood  and 
Oeorge  Grimes,  dower  still  subsists. 

Barley,  Q.O.,  and  Gordon  for  the  Plaintiff.  The  principal  argu- 
ment on  the  other  side  is  got  rid  of  by  the  terms  of  the  will.  The 
testator  directed  that  in  the  case  of  any  of  his  sons  dying  without 
issue  their  shares  shall  go  to  the  survivors.  Supppose  all  the  other 
sons  died  without  leaving  issue  before  William  Underwood  and 
George  Grimes  attained  majority.  In  that  case  the  whole  of  the  testa- 
tor^s  lands  would  be  vested  in  William  Underwood  and  George 
Grimes,  and  would  be  subject  to  the  power  of  leasing.  So  that 
lands  are  given  to  trustees  by  one  general  devise,  and  a  power  is 
given  to  the  trustees  which,  under  certain  circumstances,  might 
be  exercisable  over  the  whole  estate.  The  case  is  therefore  un- 
distinguishable  from  0*Hara  v.  Ghaine,  There  the  leasing  power 
could  only  extend  to  the  whole  estate  upon  the  happening  of  a 
contingency.  There  was  a  trust  to  sell.  That  did  not  bar  the 
right  to  dower.  Then  there  was  a  power  to  lease  the  lands  unsold. 
That  might  or  might  not  extend  to  the  whole  estate ;  yet  it  was  held 
sufficient  to  put  the  widow  to  her  election.  But  there  is  nothing  in 
the  distinction;  Miall  v.  Brain  cannot  be  distinguished.  If  there  is 
a  power  given  to  the  trustees  to  lease  they  must  have  such  an  estate 
as  will  enable  them  to  lease,  that  is,  an  estate  which  is  altogether 

(8)  Dr.  488  :  4  D.G.,  M.  A  G.  321.      (9)  2  Sch.  k  Uf.  444. 
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1879.        inconsistent  witb  the  right  of  the  widow  to  have  her  dower  set  out 
by  metes  and  bounds.      The  testator  devised  the  property  to  the 
17.  trustees  in  one  general  devise.      They  must  therefore  have  had  the 

Underwood,  ^^j^^  estate  in  every  part  of  the  land  included  in  the  devise;  conse- 
quently an  estate  out  of  which  they  could  grant  leases.  It  is 
impossible  to  suppose  that  the  testator  intended  them  to  have  a 
larger  estate  in  one  part  than  in  another.  Hall  v.  Hill  shows  that  a 
power  of  leasing  extending  to  part  of  the  lands  devised  implies  an 
estate  in  the  trustees  in  the  whole  inconsistent  with  the  widow's  right 
to  dower.  In  Parker  v.  Sowerby  the  Lord  Chancellor  says  ''A 
power  to  lease,  which  must  mean  a  power  to  lease  the  wJiJole"  When 
there  is  a  general  devise  to  trustees  the  clause  giving  the  power  to 
lease  only  points  out  that  the  estate  devised  to  them  is  large  enough 
to  enable  them  to  grant  leases.  The  true  rule  is  laid  down  in  Parker 
V.  Soiverby,  The  test  is  not  whether  the  testator  was  thinking  of 
dower  and  intended  to  bar  it^  but  whether  the  provisions  of  his  will 
are  such  as  to  be  inconsistent  with  the  right  to  dower  being  exercised. 
We  rely  upon  the  cases  which  have  been  cited^  and  especially  upon 
the  judgment  in  Roadley  v.  Di^von,  as  showing  that  a  power  of  leasing 
puts  a  widow  to  her  election,  and  that  it  is  immaterial  whether  it  is 
exercisable  over  the  whole  or  part  only  of  the  lands. 

Stephen  in  reply.  The  lands  which  might  pass  under  the  sur- 
vivorship clause  would  not  be  subject  to  the  power  of  leasing.  That 
argument  puts  an  altogether  forced  construction  on  the  will.  In  the 
cases  relied  upon  the  Court  has  said  "  You  can't  split  the  devise/' 
Here  the  testator  has  split  it  himself.  The  effect  of  the  decision  in 
Birmingham  v.  Kirwan  has  not  been  disputed. 

Cur,  Adv.  Vult. 


1880.  Harorave,  J.  This  was  a  petition  of  appeal  against  my  judgment, 

Jttrui  21.  ^^  ^^^  ^^^  October,  1879,  dismissing  with  costs,  certain  exceptions 
to  the  Master's  report,  disallowing  the  claim  of  Mrs.  Elizabeth 
Underwood  to  the  sum  of  £788  Ss.  2d.,  in  respect  of  dower,  out  of 
the  moneys  paid  into  Court  by  the  receiver  in  this  cause,  arising  from 
certain  freehold  estates,  of  which  the  testator— her  husband — was 
seised  at  the  date  of  his  death.  The  claim  sets  forth  the  details  of 
the  receiver's  accounts  from  1872  to  1877 ;  but  the  point  for  our  con- 
sideration upon  the  appeal  is  as  to  the  proper  construction  of  the 
testator's  will  with  reference  to  this  claim  of  dower.  The  testator's 
will  is  dated  12th  March,  1840,  and^  in  so  far  as  the  same  related  to 
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real   eatate,  is  as  follows,  as  printed  in  the  Underwood  Estate  Act        1880. 

36  Vic,  23rd  April,  1873—"  I  give  and  devise  unto  John  Campbell,  -^ 

Esq.,  and  Robert  Campbell  the  yoanger,  Esq.,  both  of  the  wharf,  v. 

George-street,    in    Sydney    aforesaid,    all    my     messuages,    lands,  Undebwood. 

tenements,  and  hereditaments  whatsoever  and  wheresoever,  and  which 

I  have  power  to  dispose  of  by  this  my  will ;  to  hold  the  same  unto 

the  said  John  Campbell  and  Robert  Campbell  their  heirs  and  assigns 

for  ever  upon  the  trusts  hereinafter  declared,  that  is   to  say,  upon 

trust   that  they,  my  said  trustees  or  the  survivor  of  them,  or  the 

trustees  or  trustee  for  the  time  being  of  this  my  will,  do  and  shall 

stand  and   be   possessed   of  my   said   real   estates   in    the  manner 

following,  that  is  to  say,  as  to  my  house  and  premises  situated  in 

George-street,    in    Sydney,    aforesaid,    occupied    by    Mr.    Francis 

Oaunsim,  at  the  yearly  rental  of  three  hundred  and  thirty  pounds, 

also  my  house   and  premises  in  the  same  street,  occupied  by  Mr. 

Samuel  Peek,  at  the  yearly  rental  of  two  hundred  pounds,  upon  trust 

for  my  son  Joseph  Underwood  and  his  assigns  during  his  life  and 

from  and  after  his  decease  upon  trust  for  all  and  every  such  one  or 

more  child  or  children  of  the  said  Joseph  Underwood  in  equal  shares 

and  proportions  as  tenants  in  common  in  tail  with  cross  remainders 

between  them  in  tail,  and  if  there  shall  be  but  one  such  child  the 

whole   to  be  in  trust  for  such  only  child  in  tail.''     The  will   then 

proceeds  to  make  special  devises  for  his  other  four  sons  in  exactly  the 

same  terms,  directing  in  each  devise  separately  that  the  trustees   are 

''  to  stand  and  be  possessed  "  viz.,  (2)  of  his  house  and  premises  in 

George-street  occupied  by  Messrs.  Hebblewhite  and  Vickery;   and 

his  house  and  premises  occupied  by  thesaij  Samuel  Peek,  for  his  son 

Edward  Underwood  and  his  children  ;  (3)  of  his  house  and   premises 

in    George-street,    occupied    by    Mr.    Cohen,  and    his    house  and 

premises  in  the  same  street,  occupied  by  Mr.  William  Perry,  for  his 

son    Richard   Underwood  and  his  children ;   (4)   of  his   house   and 

premises   in    Queen-street,   occupied   by   Messrs.    Hebblewhite   and 

Vickery,  and  also  one  hundred  acres  of  land  situate  on  the  Liverpool 

Road,    occupied    by    Mr.    John    Ireland    and    his    wife,   for    his 

son    William    Underwood    and    his    children ;  (5)  of  his  premises 

in     Underwood-street,     occupied     by     Mr.     William     Underwood, 

and    two  hundred  acres   of  land   on   the  Parramatta  Road,    called 

Fleming's  Farm,  occupied  by  Mr.  Potts,  with  other  lands,  for  his  son 

Thomas  Underwood  and  his  children ;  (6)  of  his  land  situate  between 

George  and  New  Pitt  streets  (then  unoccupied)  as  to  one-third  part 

thereof  for  his  9aid  son  Edward  and  his  children ;  and  as  to  one  other 
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1880.       third  part  thereof  for  his  said  son  William  and  his  children ;  and  as 
Uhdbrwood  ^^  ^^®  remaining  third  part  thereof  for  his  grandson  George  Grimes, 
V,  son  of  his  daughter  Mary  Ann,  wife  of  Greorge  Grimes  of  Sydney, 

KDERwooD.  mj^g^y  mariner,  and  his  children ;  (7)  of  309  acres  land  or  there- 
abouts, forming  Powell's  property,  and  now  occupied  by  the  said  Mr. 
Potts,  and  his  land  at  Long  Cove,  containing  175  acres,  occupied  by 
Mr.  William  Taverner  and  the  said  John  Ireland,  as  to  one-fourth 
part  thereof  for  his  son  Joseph  and  his  children ;  and  as  to  one-fourth 
part  thereof  for  his  son  Edward  and  his  children ;  and  as  to  one  other 
fourth  part  thereof  for  his  son  Richard  and  his  children ;  and  as  to 
the  remaining  fourth  part  thereof  for  his  said  grandson  George 
Grimes  and  his  children ;  (8)  and  as  to  his  premises  occupied  by  Mr. 
William  Abercrombie,  and  all  other  his  lauds  situated  on  or  near  the 
South  Head  Road,  and  all  the  residue  of  his  said  real  estate  whatso- 
ever and  wheresoever  which  he  should  be  seised  of  or  entitled  to  at 
the  time  of  his  decease  as  to  one-fifth  part  thereof  for  his  son  Joseph 
and  his  children,  as  to  one  other  fifth  part  thereof  for  his  said  son 
Edward  and  his  children,  and  as  to  one  other  fifth  part  thereof  for  his 
said  son  Richard  and  his  children,  and  as  to  one  other  fifth  part 
thereof  for  his  said  son  William  and  his  children,  and  as  to  the 
remaining  fifth  part  thereof  for  his  said  son  Thomas  and  his  children ; 
upon  such  and  the  same  trusts  respectively,  and  for  such  and  the  same 
estates  and  interests  respectively  as  he  had  hereinbefore  declared  of 
the  messuages  and  premises  first  hereinbefore  devised  to  his  said  son 
Joseph  and  his  children,  and  as  if  he  had  again  declared  and  re- 
peated those  trusts  each  time  that  he  devised  his  remaining  property, 
using  the  names  of  the  party  or  parties  for  whom  the  same  were 
intended ;  and  the  testator  then  declared  that  in  case  any  or  either  of 
the  said  five  sons  should  depart  this  life  without  leaving  any  child 
or  children,  him  or  them  surviving,  then  he  devised  the  share  or 
shares  of  such  son  or  sons  unto  and  equally  between  the  survivors 
and  survivor  of  them  his  said  sons  and  their  respective  heirs  as 
tenants  in  common  in  tail.  Lastly,  the  testator  gave  and  bequeathed 
unto  the  said  J.  Campbell  and  R.  Campbell,  their  executors,  adminis- 
tors  and  assigns,  all  his  personal  estate  whatsoever  and  wheresoever 
or  which  he  shall  be  possessed  of,  or  entitled  to,  at  the  time  of  his 
decease,  upon  trust  that  they  the  said  J.  Campbell  and  R.  Campbell 
and  the  survivor  of  them,  and  the  executors,  administrators,  and 
assigns  of  such  survivor  should  convert  such  part  as  should  not 
consist  of  bank  shares  into  money  and  pay  his  debts,  funeral  and 
testamentary  expenses  thereout,  and  should  invest  such  part  of  his 
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said  personal  estate  as  should  consist  of  or  be  converted  into  money       1880. 

on  real  security  in  New  South  Wales,  and  should  alter  and  vary  the  II 

.  .  .  •'         Undkewood 

same  as  occasion  should  require,  and  apply  the  interest  and  proceeds         v. 

thereof  and  the  dividends  to  arise  from  his  stock  in  the  Bank  of  New  Undkbwood. 

South  Wales  and  of  any  other  joint  stock  he  might  possess  at  the 

time  of  his  decease,  in  the  manner  following,  that  is  to  say : — To  pay 

his  dear  wife  Elizabeth  Underwood  and  her  assigns  for  her  life  the 

dividends  of  three  thousand  seven  hundred  pounds,  part  of  his  said 

bank  stock,  and  the  interest  of  three  thousand  pounds,  other  part  of 

his  said  personal  estate  to  and  for  her  and  their  own  absolute  use  and 

benefit,  the  payments  to  his  said  wife  to  be  made  half-yearly  in 

equal  portions;  and  immediately  after  the  decease  of  his  said  wife 

upon  trust  to  apply  so  much  of  such  dividends  and  interest  as  shall 

be  necessary  for  the  maintenance,  education,  and  advancement  in  life 

of  his  said  son  William  during  his  minority,  and  when  he  shall  attain 

the  age  of  twenty-one  years  upon  trust  to  assign  and  pay  to  him  the 

said  sum  of  three    thousand   seven   hundred   pounds   bank    stock, 

and  three  thousand  pounds  in  money,  and  the  dividends  and  interest 

thereof  which  shall  not  have  been   expended  as   aforesaid,   to  and 

for  his  own  absolute  use  and  benefit ;  and  upon  trust  to  transfer, 

pay  and  divide  the  remainder  of  his  said  bank  stock,  moneys,  and 

personal   estate  unto   and  equally  between  and   amongst   his   said 

five  sons  share  and  share  alike,  his  said  son  William's  share  being 

paid  to  him  at  the  age  of  twenty-one   years.     The  testator  then 

directed  his  said  trustees,  or  trustee,  for  the  time  being,  to  pay  to  his 

said  wife  during  the  minority  of  his  said  son,  William,  the  rents  of 

the   premises  devised   to  his   said    son,  William;    and   to  his  said 

daughter,    Mary   Ann   Grimes,   during    the    minority   of  his    said 

grandson,  George  Grimes,  the  rents  of  the  premises  devised  to  his 

said  grandson.     He  also  empowered  his  said  trustees,  during  the 

minority  of  his  said   son,  William,  and    of  his   said  grandson,  to 

manage  the  real  estates  devised  by  him  to  them,  respectively ;  and 

let  the  same,  for  terms  not  exceeding  ten  years,  at  the  best  rent  that 

could  be  obtained.     The  testator  appointed  his  said  wife  and  the  said 

John  Campbell  and  Robert  Campbell,  and  his  said  sons  Joseph   and 

^Edward,  executrix  and  executors  of  his  will,  and  guardians  of  his  said 

son^  William,  during  his  minority.  The  will  was  duly  proved  in  England 

on    7th    March,    1844,   by  the   widow,   and  the   executor,   Joseph 

Underwood ;  and  it  appears  by  affidavits  that  the  widow  has  duly 

received  from  the  trustees  the  dividends  bequeathed  to  her,  besides 

large  personal  estate  in  England. 
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1880.  With   regard   to   the   present  claim   for   dower  out  of  the   real 

"I  estate   in  New  South   Wales,  Lord   St.  Leonards'  words,  in  Hall 

Unsbkwood 

17.  V.  Hill,  are  singularly  applicable  to  the  present  will.      That  great 

Underwood.  jj.gj^]  property  lawyer,  after  reviewing  all  the  authorities  previous 
to  1841^  says: — ''No  particular  circumstance  by  itself  is  sufficient 
to  bar  the  right  to  dower,  but  we  must  take  'all  the  expressions 
of  his  will  *  and  the  different  provisions  in  it^  in  order  to  see 
whether  the  Court  can  collect  a  clear  intention  in  it  (implied  it 
may  be)  on  the  part  of  the  testator,  and  to  exclude  the  widow  from 
anything  but  what  is  given  to  her  on  the  face  of  the  will/'  Among 
the  circumstances  which  Lord  St.  Leonard's  specifies,  p.  104^  aa 
sufficient  to  bar  the  right  of  dower,  coupled  together,  are : — "  If  we 
find  the  testator  carefully  distributing  his  property  among  the  several 
members  of  his  family,  giving  to  his  wife  an  annuity  and  othar 
property,  &c.''  In  a  subsequent  page  (106)  of  the  same  judgment. 
Lord  St  Leonards  again  says: — We  must  look  at  the  whole  of  the 
will,  "  and  spell  out  the  intention  from  its  several  provisions ;''  and 
at  page  107,  "if  there  be  a  power  of  leasing,  how  can  that  be 
exercised  if  the  widow's  right  to  dower  be  allowed,  we  must  look  at 
the  whole  frame  of  the  will  and  its  several  provisions,  &c  And  as 
this  widow  has  elected  to  take  under  the  will,  I  must  declare  that  she 
is  barred  of  her  dower."  So  in  the  case  of  O'Hara  v.  Ohaine  (1844), 
the  same  great  Judge  says  : — "  The  power  of  leasing  decides  this  case ; 
taking  the  whole  will  together  I  am  of  opinion  that  she  is  bound  to 
elect.  The  case  comes  within  the  principle  of  Hall  v.  Hill,  and  I 
see  no  reason  to  depart  from  that  decision.''  The  cases  of  Hall  v. 
Hill  and  O'Hara  v.  Chaine,  and  many  more  authorities  were 
considered  by  the  highest  Equity  Court  in  England  in  the  case  of 
Parker  v  Sowerby  (1854),  where  Lord  Chancellor  Oranworth  uses 
the  following  important  words,  which  seem  to  have  been  a  very  proper 
restoration  of  the  rule  to  its  proper  breadth  and  soundness  as  a  rule 
of  testamentary  construction,  and  place  a  firm  barrier  against  the 
narrow  arguments  founded  on  the  particular  words  of  any  particular 
will  or  any  reported  authority  being  any  guidance  to  our  present 
decision,  and  in  particular  corrects  the  erroneous  expression  of  the 
rule  as  being  that  the  parties  opposing  the  dower  claim  must 
show  that  the  testator  had  in  his  mind  his  widow's  right  to 
dower,  and  meant  to  exclude  it.  Lord  Chancellor  Cranworth 
said : — "  I  do  not  entertain  any  doubt  upon  this  case.  It  is  not, 
I  think,  quite  correct  to  state  the  general  rule  of  law  as  being,  that 
to  raise  a  case  of  election  against  thi*  wife  the  will  mbst  show  that 
the  testator  had   in   his   mind   her  right   to  dower,   and   that  be 


V^OL.  L]  teQUlTY    CASl^S.  25 

meant  to  exclude  it.  The  role^  rather^  is,  that  it  must  appear  from  ,  1880. 
the  will  that  the  testator  intended  to  dispose  of  his  property  in  aTI 
manner  mconsistent  with  the  wife's  right  to  dower.  The  decisions  of  v. 
Lord  St.  Leonards,  in  Hall  v.  Hill  and  O'Hara  v.  CJiaine,  foUowed  Underwood. 
as  they  have  been  by  cases  in  this  country,  proceeded  on  the  power  to 
leaae  given  to  the  trustees,  thus  laying  hold  of  a  reasonable  and  very 
intelligible  distinction,  and  one  which  is  consistent  with  all  the  cases 
against  the  right  to  elect,  even  supposing  those  cases  to  be  rightly 
decided.  The  power  to  lease,  which  must  mean  a  power  to  lease  the 
whole,  cannot,  as  Lord  St.  Leonards  observed,  be  exercised  subject  to 
the  wife's  right  to  have  a  third  part  of  the  estate  set  out  by  metes  and 
bounds.  If  any  other  ground  were  needed  for  holding  that  the 
present  is  a  case  of  election,  it  might  be  found  in  the  circumstance 
that  the  trustees  have  power  to  cut  down  timber  on  any  part  of  the 
estate.  This  would  be  entirely  inconsistent  with  the  wife's  right  to 
dower.  The  case  thus  seems  to  me  to  be  quite  clear;  and  the 
decisions  of  Lord  St.  Leonards,  followed  by  the  Lord  Justice  Knight 
Bruce,  when  Vice-chancellor,  by  Sir  James  Wigram,  and  by  Vice- 
chancellor  Kindersley,  not  only  show  that  the  power  to  lease  is  a 
distinction,  but  that  it  has  been  recognised  and  acted  on,  and  I  think 
we  ought  not  to  raise  doubt  upon  the  point."  Tx)rd  Justice  Knight 
Bruce  and  Lord  Justice  Turner  entirely  concurred.  The  latter  Judge 
said  : — "  It  has  been  argued  that  the  authorities  have  left  the  point 
before  us  in  doubt.  That  must  of  course  be  so  to  some  extent* 
There  can  be  no  settled  rule  on  a  matter  which  depends  on  the  inten- 
tion to  be  collected  from  each  particular  will.  On  this  particular  will, 
however,  I  have  not  felt  any  doubt.  The  question  is,  whether  the 
testator  meant  here  to  pass  his  own  interest  only  in  the  estate,  or  to 
pass  the  entire  estate.  He  has  given  to  the  trustees  power  to  lease ; 
this  power  could  not  be  exercised  if  the  wife  was  entitled  to  dower. 
Such  a  right  would  be  clearly  inconsistent  with  the  power.  It  is 
said^  that  it  is  not  shown  that  the  testator  had  present  to  his  mind 
the  question  of  dower ;  but  a  man  devising  a  property  must  be  taken 
to  know  what  his  interest  in  that  property  is.  The  will  also  gives  to 
the  trustees  the  management  of  the  estate,  and  directs  them  to  make 
such  repairs  as  they  may  deem  necessary.  This  provision  is  also 
inconsistent  with  the  existence  of  a  right  to  dower  in  the  wife." 
Applying  this  broad  rule  as  thus  laid  down  by  Lord  St.  Leonards 
iu  Hall  V.  Hill,  and  by  these  three  eminent  modern  Judges  in  Parker 
r.  Sowerby,  to  this  particular  will,  we  see  that  the  present  claim  for 
dower  is  excluded  by  the  testator's  combined  testamentary  intentions. 
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1880.        viz.,  firstly,  his  having  distributed   all  his  property  among  all  his 
"Z  children  and  his  widow  also ;  2ndly,  by  the  expressed  gifts  and  pro- 

V,  visions  by  his  will  to  his  widow,  both  realty  and  personalty ;  Srdly, 
VmvRwooj}.  jjy  |.|jg  leasing  power  given  for  his  son  William's  minority  to  the 
trustees  of  his  will,  which  by  the  other  limitations  of  his  will  might  be 
extended  by  circumstances  so  as  to  operate  over  all  his  real  estates. 
These  intentions,  if  coupled  together  as  Lord  St.  Leonards  said,  are 
quite  inconsistent  with  the  present  claim,  which,  therefore,  was,  in 
my  opinion,  rightly  dismissed  by  the  Master.  Of  course  I 
consider  it  quite  unnecessary  to  consider  the  reported  cases  where  the 
dower  has  been  allowed  upon  the  ground  that  the  will  only  contained 
one  of  the  circumstances  or  clauses  relied  upon  as  against  dower ; 
because  in  the  present  case  we  have  all  the  circumstances  required  by 
Lord  St.  Leonards  and  others,  which  I  have  already  pointed  out. 
There  are  only  two  other  remarks  which  I  ought  to  make  upon  this 
present  claim.  The  first  remark  is  that  the  claim  has  not  been  put 
forth  by  the  widow  in  any  shape  till  nearly  forty  years  after  her 
husband's  death,  though  she  proved  the  will,  and  has  accepted  all 
beneficial  interest  given  to  herself  under  the  husband's  will.  The 
claim  for  dower  is  a  common  law  burden  of  a  feudal  nature  on  the 
husband's  freehold  estates,  and  from  the  earliest  ages  must  be  '^  as- 
signed by  the  heir  or  his  guardian,"  or  in  default  thereof,  by  the 
sheriff,  within  forty  days  after  the  husband's  death  (see  Black- 
stone^  s  Gommentaries)  (10).  2.  The  celebrated  judgment  of  Lord 
Denman,  and  the  Court  of  Queen's  Bench  in  Doe  d.  RiddeU 
v.  Gioinnell  (11),  in  which,  although  the  authorities  from 
Coke  upon  Littleton,  Perkins^  Profitable  Book,  and  Sir  Edward 
Sugden's  Opinions  and  Conveyancing  Practice  were  considered, 
established  this  further  rule  of  law  applicable  to  the  present 
case,  viz.,  that  the  widow,  if  entitled  to  dower,  can  only  have 
assigned  to  her  so  much  in  value  as  is  equal  to  one-third  in 
value,  according  to  the  condition  of  the  estate  at  the  time  of 
her  husband's  death ;  and  that  this  assignment  must  be  separately 
made  by  the  heir  or  the  sheriff  out  of  each  particular  possession  as  it 
stood  at  the  death  of  the  husband,  which  the  present  claim  whoUy 
ignores.  Now,  I  am  not  prepared  to  set  aside  in  a  Court  of  Equity 
all  these  common  law  rules  as  inseparable  incidents  of  dower,  which 
are  founded  upon  the  soundest  real  property  principles,  as  well  as 
upon  the  broadest  possible  maxims  of  equity,  especially  in  a  case  of 

(10)  Vol.  n..  pp.  135,  136.  (11)  1  0.3.,  682, 
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such  extraordinary  laches  and  acquiescence  and  equitable  waiver  and       1880. 

election  by  the  widow,  as  clearly  manifest  on  the  face  of  the  present  "Z 

,  ,  /  Underwood 

case.       Upon  the  present  occasion  T  am  content  to  rest  my  present         v. 

judgment  confidently  upon  the  case  of  Hall  v.  Hill,  and  the  true  ^n'>*»^oo'>- 
construction  of  the  testator's  will^  being  the  grounds  argued  before 
me  as  Primary  Judge^  and  before   the   full    Court;   and  I  think, 
therefore,  this  petition  of  appeal  should  be  dismissed  with  costs. 

Faucett  J.  In  this  case  the  testator  devised  all  his  real 
estates  which  he  had  power  to  dispose  of  by  his  will  to 
trustees,  to  stand  and  be  possessed  of  the  said  real  estates  upon  trust 
as  to  the  several  portions  thereof  particularly  described  for  his  several 
children  respectively  for  life,  and  after  their  decease  respectively  for 
their  children  as  tenants  in  common  in  tail  with  cross  remainders. 
The  testator  also  gave  to  his  trustees  all  his  personal  estate  upon 
trust,  amongst  other  things  to  pay  his  wife  and  her  assigns,  for  her 
life,  the  dividends  of  £3700,  part  of  his  bank  stock  and 
the  interest  of  j£3000  otner  part  of  his  personal  estate.  He  also 
directs  his  trustees  to  pay  to  his  wife  during  the  minority  of  his 
son  William  Underwood  the  rents  of  the  premises  devised  to  his  said 
son  William  Underwood ;  and  to  pay  to  his  daughter,  Ann  Grimes 
during  the  minority  of  his  grandson,  George  Grimes,  the  rents  of  the 
premises  devised  to  his  said  grandson.  The  testator  further  em- 
powers his  trustees  during  the  minority  of  his  said  son  William,  and 
of  his  said  grandson,  to  manage  the  real  estate  devised  to  them 
respectively,  and  to  let  the  same  for  terms  not  exceeding  ten  years  at 
the  best  rents  that  could  be  obtained.  The  widow  of  the  testator,  in 
addition  to  the  benefits  given  by  the  will,  claims  her  dower  out  of 
the  real  estates.  On  a  reference  to  the  Master,  the  Master  reported 
against  her  claim  ;  and,  on  exceptions  taken,  his  Honor  the  Primary 
Judge  confirmed  the  Master's  report.  This  is  an  appeal  against  his  ' 
Honor's  decision.  The  question  therefore  is,  whether  the  widow  is 
entitled  to  dower  in  addition  to  the  other  benefits  given  by  the  will, 
or  is  bound  to  make  her  election.  It  appears  that  the  claim  to  future 
dower  from  a  certain  date  has  been  compromised  between  the  trustees 
under  the  Underwood  Estates  Acts  and  the  widow,  and  the  present 
claim  is  for  the  arrears  before  and  up  to  that  date,  in  reference  to 
which  a  sum  of  between  £700  and  £800  has  been  paid  into  Court, 
and  now  abides  the  result  of  this  appeal.  I  have  examined  the  cases 
that  were  referred  to  during  the  argument,  and  several  others  besides, 
and  there  can  be  no  doubt  that  the  decisions  are  not  at  all  consistent 
with  one  another.     In  Hall  v.  Hill,  the  Lord  Chancellor  (Lord  St, 
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1880.       Loonwrds)  says,  ''  With  regard  to  the  question  of  the  widow's  right  to 

"Z  dower  it  is  hopeless  for  any  Judse  to  expect  to  reconcile  all  the  cases 

XJndkrwood  ¥         f-j  i 

V,  upon  the  subject ;  it  would  be  impossible  to  do  so.''  Other  Judges 
Umdx£wood.  ijj^yg  made  similar  observations.  Still  the  Judges  generally  agree  as  to 
the  principles  on  which  questions  of  this  kind  should  be  determined^ 
but  they  differ  as  to  the  application  of  those  principles  in  construing 
the  language  used  in  particular  wills.  There  is  no  doubt  that  prima 
fade  the  widow  has  a  clear  legal  right  to  dower,  and  that  the  testator 
in  affecting  to  dispose  of  that  right  is  dealing  with  property  that  is 
not  his  own.  And  in  Fr&iich  v.  Davis,  it  is  said  by  the  Master  of 
the  Rolls  that  in  order  to  bar  the  widow  of  her  dower  ''it  is  not 
enough  to  show  that  the  testator  did  not  intend  her  to  have  it,  for  she 
does  not  want  his  intention  in  her  favour ;  but  it  is  necessary  to 
prove  that  he  intended  to  exclude  her.  If  that  is  not  made  out  she 
has  a  right  to  take  dower,  and  to  claim  all  the  other  benefits.''  This 
is  put  somewhat  differently  by  the  Lord  Chancellor  in  Parker  v. 
Sowerby,  where  it  is  said  that  *'  the  rule  rather  is  that  it  must  appear 
from  the  will  that  the  testator  intended  to  dispose  of  his  property  in 
a  manner  inconsistent  with  the  wife's  right  to  dower."  In  the 
present  case,  therefore,  we  have  to  consider  whether  the  widow's  claim 
is  inconsistent  with  the  testator's  disposition  of  his  property.  Now, 
it  is  clear  law  that  the  gift  by  will  of  personal  estate  by  the  testator  to 
his  widow  will  not  of  itself  affect  her  right  to  dower  out  of  his  real 
estate ;  and  it  is  accordingly  admitted  that  the  giving  to  the  widow  of 
the  dividends  of  the  £S700  bank  stock,  and  of  the  interest  of  the 
j£3000,  does  not  affect  her  right  to  dower.  Further,  the  giving  of  an 
annuity  out  of  the  estate  will  not  of  itself  affect  the  widow's  right  to 
dower.  It  is  unnecessary  to  refer  to  the  earlier  cases  which  establish 
this,  and  I  shall  confine  myself  to  one  authority.  In  Hall  v.  Hill^ 
already  refeiTed  to,  the  Lord  Chancellor  says,  '^  It  is  now  clearly 
established  that  the  mere  gift  of  an  annuity  out  of  the  estate  has  not 
the  effect  of  barring  the  widow  of  her  dower."  The  gift  therefore  to 
the  widow  by  the  testator  during  the  minority  of  his  son  William  of 
the  rents  of  the  premises  devised  to  his  said  son,  if  such  can  be  called 
an  annuity,  ought  not  of  itself  to  deprive  the  widow  of  her  dower.  It 
would,  indeed,  be  strange  if  this  were  otherwise,  when — as  established 
by  Lawrence  v.  Lawrence,  and  a  number  of  other  cases  following 
it — even  a  devise  to  a  wife  of  a  portion  of  the  estate  out  of  which 
she  as  widow  would  be  dowable  would  not  bar  her  claim  to  dower  out 
of  the  residue.  So  much,  indeed,  was  conceded  during  the  argument 
by  the  counsel  for  the  respondents.     But  it  is  said  that  the  power 
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given  by  the  testator  to  the  trustees  to  let  and  manage  the  estates       1880. 

devised  to  bis  son  William  and  his  grandson^  during  their  respective  TI 

minorities,  is  inconsistent  with  the  claim  of  dower.     Now  if  the  power         v, 

to  let  and  manage  extended  over  all  the  estates  devised  the  claim  to  Ukdbbwood. 

dower  would  be  barred,  as  being  inconsistent  with  the  power.     In 

Rail  V.  Hill  (already  cited)  p.  107,  the  Lord  Chancellor  says:  "You 

cannot  give  her  the  right  of  dower,  and  yet  exercise  the  power  of 

leasing  over  the  whole  estate  out  of  which  she  is  to  have  dower.'' 

And  in  Parker  v.  Sowerby,  the  Lord  Chancellor,  Lord  Cranworthf 

says :  "  The  decisions  of  Lord   8t,  Leonards  in  Hall  v.  Hill  and 

(yHara  v.  Ohaine,  followed  as  they  have  been  by  cases  in  this  country, 

proceeded  on  the  power  to  lease  given  to  the  trustees,  thus  laying 

hold  of  a  reasoiiable  and  very  intelligible  distinction,  and  one  which 

is   consistent  with    all  the   cases  against  the   right   to   elect,  even 

supposing  these  cases  to  be  rightly  decided.'^     And  then  adopting  the 

language  of  Lord  St,  Leonards,  he  continues,  "  The  power  to  lease, 

which  must  mean  a  power  to  lease  the  whole,  cannot  be  exercised 

subject  to  the  wife's  right  to  have  a  third  part  of  the  estate  set  out  by 

metes  and  bounds.'^     In  the  present  case,  the  power  to  lease  does  not 

extend  over  the  whole  estate.     It  is  limited  to  the  estates  devised  to 

the  testator's  son  William  and  his  grandson.     And,   applying  the 

principle  just  mentioned,  it  may  be  admitted  that  the  power  to  let  and 

manage  those  estates  is  inconsistent  with  the  widow's  right  of  dower 

out  of  those  estates.     But  it  is  in  no  way  inconsistent  with  her  right 

to  dower  out  of  the  rest  of  the  estates.     It  is  said,  however,  that  the 

power  to  let  and  manage  the  estates  devised  to  the  testator's  son, 

William,  and  to  his  grandson,  being  inconsistent  with  the  claim  of 

dower,  so  far  as  regards  those  estates,  it  must  be  taken  to  have  been 

the  intention  of  the  testator  to  exclude  the  widow   from   dower  in 

respect  to  them ;    and  it  is  then  contended  that  the  same  intention 

must  be  held  to  be  applicable  to  the  rest  of  the  estates,  as  all  th(; 

estates  are  given  to  the  trustees  by  one  general  devise.     In  support 

of  this  view,  the  case  of  Miall  v.  Brain,  and  other  cases  were  cited. 

In  Miall  v.  Brain,  the  testator  devised  all  his  real  estate,  as  well  as 

all  his  personal  estate,  by  a  general  devise  to  trustees,  to  hold  the 

same  unto  and  to  the  use  of  the  trustees  upon  certain  trusts.     Upon 

considering  this  case  it  will  be  seen  that  the  trusts  spread  over  the 

entire  estates  as  well  real  as  personal ;  and  in  order  to  execute  them 

it  was  necessary  for  the  trustees  to  have  an  interest  in  all  the  estates. 

It  was  necessary  for  them  to  have  such  an  estate  as  would  enable 

them  to  secure  to  the  wife  the  benefits  given  to  her ;  it  was  necessary 

K.S,W.R.,  Vol.  I.,  Eq.  D 
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1880.        for  them  to  have — as  the  Yice-Chancellor  savs — such  an  estate  as 
Z  would  enable  them  to  secure  to  the  testator's  daughter  the  occupation 

V,  and  enjoyment  of  the  house  given  to  her ;  and  it  was  also  necessary 
UvDEBwoop.  f^j  them  to  have  such  an  estate  as  would  enable  them,  after  executing 
the  other  trusts,  to  exercise  the  power  to  sell  at  their  discretion^  which 
extended  over  all  the  estates,  and  to  invest  the  proceeds  in  accordance 
with  the  trusts.  We  can  thus  understand  the  Yice-Chancellor  saying 
that  as  the  testator  had  shown  a  plain  intent  to  give  the  trustees  such 
an  interest  in  the  house  as  would  exclude  dower,  the  same  intention 
must  necessarily  be  applied  to  the  whole  estate  which  passed  by  the 
same  devise.  At  the  same  time  there  is  no  doubt  the  Yice-Chancellor 
seems  to  lay  down  a  general  rule,  or  a  general  principle.  In  Butdier 
v.  Kemp,  the  testator  devised  a  farm  to  trustees  for  the  benefit  of  his 
daughter  during  her  minority^  with  power  to  manage  the  business 
thereof,  and  to  let,  &c.  And  the  same  Yice-Chancellor^  Sir  John 
Leach,  held,  upon  the  principle  of  Miall  v.  Brain,  that  the  widow 
was  not  entitled  to  dower  out  of  the  farm.  But  he  said,  "  If  there  be 
other  real  estate  beside  the  farm  in  question  it  is  not  alleged  that 
there  is  anything  in  this  will  to  deprive  the  widow  of  dower  in  such 
other  real  estate ''— showing  thus  the  real  and  substantial  point 
decided  in  Miall  v.  Brain,  In  Roadley  v.  Dixon,  in  which  the  Lord 
Chancellor  reviewed  the  previous  decisions,  there  was  also  a  general 
devise  to  the  trustees,  with  active  trusts  which  extended  over  all  the 
estates — a  circumstance  to  which  the  Lord  Chancellor,  Lord 
Lyndhurst,  gave  great  weight.  After  devising  his  real  estates 
generally,  the  testator  adds,  ^^And  upon  further  trust,  that  they, 
my  said  trustees,  do  and  shall,  during  the  minority  of  my  said  son, 
occupy  and  manage  the  form  now  in  my  own  possession,  employing  a 
proper  person  as  bailiff  to  superintend  the  same.''  "  It  was  the 
intention  of  the  testator,''  says  the  Lord  Chancellor,  '^that  that  farm, 
which  formed  a  considerable  portion  of  the  property  which  he  held  at 
Tenby,  should  be  occupied  and  managed  by  his  trustees,  and  that 
they  should  take  possession  and  hold  possession  of  it.  To  assign  that 
part  of  the  property  for  dawer,  setting  it  out  by  metes  and  bounds, 
would  be  inconsistent  with  such  an  intention."  It  was  there  also 
argued  that,  although  as  far  as  related  to  the  farm  just  mentioned^ 
the  widow  might  be  excluded  from  dower  ;  yet  she  might  be  entitled 
to  dower  out  of  the  rest  of  the  estates.  But  the  clause  already  referred 
to  goes  on  to  direct  that  the  trustees  shall  "  let  or  manage  the  residue 
of  my  real  estates,  and  receive  and  take  the  rents,  issues,  proceeds, 
and  profits  of  the  whole  of  my  said  real  estates,  and  also  the  interest. 
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dividends^  and  prodaoe  of  my  personal  estate,  and  of  any  accnmnlations       1880. 
thereof,  and  from  time  to  time  lay  out  and  invest  the  surplus  or"!J 
residue  thereof,  &c.,  to  accumulate  for  the  benefit  of  my  said  son."         v. 
"These  provisions,'*  continues  the  Lord  Chancellor,  "are  similar  to  ^»™«ww«^ 
the  provisions  which  are  adverted  to  by  Lord  Bedesdale  as  the  ground 
of  the  decision  in  Villa  Real  v.  Lord  Galway"    These  directions  to 
the  trustees  were  considered  inconsistent  with  the  setting  out  a  third 
part  by  metes  and  bounds.    The  Lord  Chancellor  then  came  to  the 
conclusion  that,  in  the  first  place,  it  was  manifest  that  the  testator  did 
not  intend  that  that  part  of  the  property,  which   was  in   his  own 
possession  at  Tenby,  should  be  subject  to  the  claim  of  dower ;  and 
also  that  the  provisions  with  respect  to  the  trust  in  which  the  oiher 
estates  are  given  showed  that  it  was  not  his  intention  that  any  part  of 
his  property  shall  be  subject  to  dower.     "  No  doubt,'*  his  lordship  also 
says,  "  if  there  is  one  part  of  the  property  with  respect  to  which  it  is 
clear  that  he  did  not  intend  it  should  be  subject  to  the  claim  of  dowen 
as  the  whole  of  the  property  is  conveyed  by  one  general  devise,  it 
follows  that  he  did  not  intend  that  any  portion  of  it  should  be  subject 
to  dower.     And  this  view  is  consistent  with  what  is  laid  down  in 
Miall  v.  Brain."     But  still  it  is  quite  clear  that  the  decision  rested 
chiefly  on  the  general  circumstances ;  for  at  the  end  of  the  judgment 
it  is  said : — ''  But,  considering  the  particular  disposition  which  the 
testator  has  made  of  his  property,  the  charge  of  the  annuity,  the  clause 
of  entry  and  distress,  the  express  directions  for  the  occupation  of  part 
of  the  estate  by  the  trustees,  the  trusts  declared  with  respect  to  the 
rents,  profits,  and  issues  of  the  real  estate — taking  all  these  circum- 
stances together,  I  think  it  was  the  manifest  intention  of  the  testator 
that  the  whole  of  his  property  should  be  free  from  dower.'*     I  do  not 
deem  it  necessary  to  refer  to  other  cases.     I  have  taken  Miall  v. 
Brain  and  Roadley  v.  Dixon — the  first  as  laying  down  the  principle 
on  which  it  is  contended  that  the  widow  is  barred  of  her  dower ;  and 
the  second  as  referring  to  that  principle  with  approbation.     But  is  the 
will  in  the  present  case  at  all  like  the  instruments  in  those  cases  f 
In  one  respect  it  is  similar  to  them,  inasmuch  as  the  testator  giveg 
all  his  real  estates  to  his  trustees  by  one  general  devise.     But  in  no 
other  respect   does   it   resemble   them.     It   contains   none   of  the 
circumstances  on  which  the  Judges  relied  in  those  cases.     Except  as 
to  the  estates  given  to  the  testator's  son  and  grandson,  the  trustees 
have  no  trust  to  discharge,  no  duty  to  perform,  as  in  the  cases  referred 
to.     With  respect  to  the  other  devisees,  the  trustees  are  mere  conduit- 
pipes,  to  convey  the  property  devised ;  they  have  no  power  to  exercise 
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18S0.       over  the  estates  devised^  which  would  require  them  to  have  an  iDterest 

"II  in   those   estates.     This  circumstance.   I   think,   makes    a  marked 

Underwood   ,.,..,,  ,,  .  ,    ,^.   t,         «     .       — •    ^      ,. 

V.  distinction  between  this  case  and  Miall  v.  Brain  and  Roadley  v. 

Underwood.  j)ixon.  Further,  to  use.  the  expression  so  often  used  in  the  cases^ 
there  is  no  one  to  he  disappointed  by  allowing  the  widow's  dower.  I 
do  not  give  any  weight  to  the  circumstance  that  the  testator  devises 
to  his  trustees  only  such  real  estates  as  he  had  power  to  dispose  of  by 
his  will.  That  exception  would  rather  seem  to  be  applicable  to  trust 
estates,  if  there  were  any,  than  to  the  portion  of  the  estates  which  the 
widow  could  claim  to  be  set  out  for  her  dower.  So  far,  therefore,  as 
regards  the  terms  of  the  will,  I  am  of  opinion  that  the  widow  is  not 
barred  of  her  dower.  It  is  still  said,  however,  that  the  widow  is  barred 
by  acquiescence  or  abandonment.  Such  acquiescence  or  abandonment 
could  only  have  arisen,  if  at  all,  from  her  having  agreed  to  treat,  or 
having,  in  fact,  treated,  her  receipt  of  the  benefits  given  to  her  by  the 
will  as  in  substitution  for  dower.  But  she  has,  it  appears,  lived  in 
England  since  her  husband's  death.  And,  considering  the  state  of 
the  property  before  and  up  to  the  passing  of  the  Underwood  Estates 
Acts, — considering  also  that,  as  soon  as  these  Acts  were  passed  and 
advertisements  for  claimants  appeared,  she  at  once  sent  in  her  claim^ 
I  am  of  opinion  that  there  was  no  such  acquiescence  or  abandonment^ 
as  should  now  deprive  her  of  her  right.  On  the  whole  I  am  of  opinion 
that  the  widow  is  entitled  to  her  dower,  and  is  not  bound  to  elect, 
and  therefore  that  this  appeal  should  be  granted. 

Sir  William  Manning,  J.  I  concur  in  the  view  which  Mr. 
Justice  Faucett  has  stated,  and  I  feel  it  to  be  a  matter  for  regret  (in 
which  his  Honor,  no  doubt,  participates),  that  circumstances  have 
prevented  consultations  between  us,  which  might  have  enabled  us  to 
give  a  joint  judgment.  That  which  I  am  about  to  read  was  pre- 
pared more  than  a  month  since,  whilst  Mr.  Justice  Faucett  was 
engaged  in  considering  another  case  of  extreme  labour  and  difficulty, 
from  which  I  was  free.  If  the  Judges  had  all  met  in  consultation, 
with  the  evidence  and  authorities  before  them,  it  is  supposable  that 
a  unanimous  decision  might  have  been  arrived  at,  either  for  or  against 
the  appeal ;  or  if  I  had  enjoyed  the  advantage  of  seeing  the  judg- 
ments of  their  Honors,  I  might  at  least  have  been  able  to  curtail  my 
own  very  considerably.  As  it  is,  however,  I  have  no  alternative  bat 
to  deliver  my  own  judgment  at  its  full  length.  And  I  may  here 
state  that,  as  the  opinion  to  which  I  was  inclined  during  the  argu- 
ment, and  which  I  have  finally  adopted,  was  opposed  to  the  report  of 
the   Master,  and    to  a  conclusion   which  the  Primary  Judge  had 
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thought  80  clear  as  not  to  require  argument  in  its  support^  and  as  the       1880. 

points  were  abstruse.  I  conceived  it  to  be  necessary,  out  of  respect  for  "Z 

"^  ...  .  .  Undebwood 

his  Honor's  opinion,  to  give  the  subject  the  fullest  possible  considera-         v. 

tion  before  pronouncing  an  adverse  decision : — This  was  an  appeal  in  Ukdbrwood. 
equity,   by  Mrs.   Elizabeth  Underwood,   against  the  order  of  Mr. 
Justice  Hargrave,  as  Primary  Judge,  respecting  her  claim  to  dower 
out  of  the  estates  of  her  deceased  husband,  James  Underwood  (except 
the   Paddington   estate,  in  which    she  had  surrendered  her  dower 
during  his  lifetime).     The  claim  was  for  arrears  (limited  necessarily 
to  six  years),  up  to  the  time  when  the  Underwood  Estates  Act  was 
passed ;  and  had  been  put  forward  against  a  fund  in  Court,  derived 
from  a  receiver's  collections  of  prior  rents.     Mrs.  Underwood's  title 
to  subsequent  dower  had  been  acknowledged  by  the  trustees  under 
the  Act,  and  had  been  sati^^fied  by  payment  to  her  of  j£2280  as  the 
estimated  value  of  the  dower  for  the  residue  of  her  life ;  but  in  the 
instrument  of  release  thereupon  executed  a  reservation  was  expressly 
made  of  her  claim   on  the  fund  in   Court,  in   respect   of  the  prior 
arrears.     On  her  applying  for  it  before  the  Master  in  Equity,  that 
officer  rejected  the  claim,  and  his  report  to  that  effect  was   sustained 
by  the  Primary  Judge.     Care  appears,  however^  to  have  been  taken 
to  keep  a  sufficient  sum  in  hand  to  meet  the  claim,  if  finally  estab- 
lished.    The  amount  is,  as  I  gather,  £700  to  £800.     The  appeal 
came    on    for  hearing   before  the   Primary  Judge  and  Mr.  Justice 
Faucett  and  myself  on  the  10th  of  last  December ;  and   was  argued 
by   Mr.  Stephen,  Q.C.,  and  Mr.  Davis,  for  the  appellant,  and  Mr. 
Darley,  Q.C.,  and  Mr.  Gordon  for  the  respondents.     The  questions 
were,  broadly^  whether  the  effect  of  the  late  Mr.  Underwood's  will 
had  not  been  to  put  the  widow  to  her  election  between  her  dower  and 
certain  benefits  given  to  her  by  the  will^  and  whether  she  had  not  by 
past   conduct  made  her   election    in    favour    of    the   latter.     The 
Primary  Judge  had  at  the  hearing  below  considered  it  so  clear  that 
the  widow's  dower  had  been  extinguished  by  an  obligation  to  elect 
and  by  past  election,  that  he  did   not  require  argument  on  behalf 
of  the  respondents;  and  his  Honor  was  understood  by   Mr.  Justice 
Fauceit  and  myself  to  retain  that  opinion  after  the  argument  on 
appeal.     We,  however,  considered  that  the  matter  required  from  us 
much  fuller  attention  than  we  could  then  give  to  it,  and  accordingly 
judgment  was  reserved.     I  have  since  looked  closely  and  critically 
into  the  terms  of  the  will,  and  into  the  proved  facts  of  the  case,  as 
well   as   into  the  authorities,  and  I  have   also  traced  amongst  the 
records  of  the  Court  the  judicial  history  of  the  Underwood  Estate 
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1880.        daring  the  long  course  of  years  in  which  it  has  been  before  our 

"11  Court  in  various  forms  :  and  the  result  at  which  I  have  arrived  is, 

Underwood  .      . 

V.         that  Mrs.  Underwood's  claim  is  good,  and  that  our  judgment  on  the 
UxDKRwooD,  j^ppgj^j  ought,  therefore,   to     be   pronounced  in   her  favour.      The 

testator  died  in  England  in  the  year  1844,  having  made  his  last  will 
in  1840,  and  leaving  four  sons  and  a  daughter  by  his  first  wife ;  and 
one  son  by  his  second  wife,  the  now  widow ;  and  possessing  at 
his  death  a  large  amount  of  real  estate  and  some  personal  property  in 
this  colony.  The  sons  by  the  first  marriage  (Joseph,  Richard,  Edward, 
and  Thomas)  were  at  this  time  all  of  age,  and  the  daughter  was 
married,  and  had  a  son  named  George  Grimes.  The  son  by  the 
second  marriage  (William)  was  a  few  years  under  age  at  the  testator's 
death.  George  Grimes  was  also  under  age.  By  his  will  the  testator 
devised  all  his  real  estate  to  John  and  Robert  Campbell,  and  their 
hei]*s  and  assigns  for  ever,  upon  the  trusts  thereinafter  declared, "  that 
is  to  say,  that  they,  the  said  trustees,  or  the  survivor  of  them,  or  the 
trustee  for  the  time  being  of  the  will  should  stand  and  be  possessed 
of  his  said  real  estate  in  manner  following,  that  is  to  say  " :  Then 
followed  separate  devises,  or  declarations  of  the  trust,  in  favour  of 
each  and  all  the  testator's  sous  and  his  grandson,  George  Grimes 
and  their  children  after  their  deaths,  the  first  of  such  devises  is  made 
the  model  for  the  others  in  respect  of  the  limitations  of  estate,  and  is 
expressed  as  follows  : — "  As  to  my  house,  &c.,  &c.,  situate  at,  &c., 
upon  trust  for  my  son  Joseph,  and  his  assigns  for  life,  and  from  and 
after  his  decease  upon  trust  for  all  and  every  such  one  or  more  child 
or  children  of  the  said  Joseph  Underwood  in  equal  shares  and  propor- 
tions as  tenants  in  common  in  tail,  and  if  there  shall  be  but  such  one 
child  the  whole  to  be  in  trust  for  such  one  child  in 
tail.''  Some  of  the  other  properties  were  separately  limited 
in  like  manner  to  other  individual  sons  and  their  chil- 
dren; and  some  were  left  in  shares  between  several  of 
tne  sons,  or  some  of  them,  and  George  Grimes,  under  like 
limitations,  but  with  cross  remainders;  and  there  was  a  general 
clause  of  survivorship  or  cross  remainder,  whereby  the  share 
of  any  or  either  of  the  five  sons  should  in  the  event 
his  death  without  having  any  child  or  children  go  equally 
"  amongst  the  survivors  of  such  five  sons  and  their  respective  heirs  as 
tenants  in  common  in  tail.''  The  testator  then  proceeded  to  give  to 
the  said  J.  and  R.  Campbell  all  his  personal  estate  upon  trust  to  get 
in  and  realize  all  but  his  bank  stock,  and  upon  trust  after  payment  of 
debts,  &c.,   to  pay  to  his  widow  and  her  assigns  for  her  life  th^ 
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dividends  of  dE3700  bank  stock  (subsequently  reduced  by  depreciation  1880. 
to  £3000)  and  the  interest  on  £3000.  other  part  of  his  personal 
estate^  to  and  for  her  own  absolute  use,  and  after  her  death  upon  t;. 
trust  to  apply  the  dividends,  &c.,  to  the  maintenance,  &c.,  of  his  own  Uhdibwood. 
son  William  during  his  minority,  and  upon  his  attaining  21  years  to 
assign  and  pay  him  the  same  bank  stock  and  j£3000,  and  any  un- 
expended dividends,  &c.,  for  his  own  use  and  benefit.  Then  (after 
further  trusts  disposing  of  the  testator's  residuary  personal  estate 
amongst  his  five  sons,  but  retaining  the  share  of  William  until  his 
majority)  came  a  clause  on  which  the  principal  argument  in  this  case 
arose,  and  which  is  as  follows  : — ^'  And  I  direct  my  said  trustees  or 
trustee  for  the  time  being  to  pay  to  my  said  wife  during  the  minority 
of  my  said  son  William,  the  rents  of  the  premises  devised  to  my  said 
son  William,  and  to  my  daughter  Mary  Ann  Grimes,  during  the 
minority  of  my  said  grandson  George  Grimes,  the  rents  of  the  pre- 
mises devised  to  my  said  grandson,  and  I  empower  my  said  trustees, 
during  the  minority  of  my  said  son  William  and  of  my  said  grandson, 
to  manage  the  real  estate  devised  by  me  to  them  respectively,  and  let 
the  same  for  terms  not  exceeding  ten  years  at  the  best  rent  that  can 
be  obtained."  The  testator  next  appoints  his  wife  and  the  said  J. 
and  R.  Campbell  and  his  son  Joseph  executrix  and  executors  of  his 
will  and  guardians  of  his  son  William  during  his  minority.  The 
evidence  before  us  shewed  that  Mrs.  Underwood  had  regularly 
received  the  dividends  of  the  bank  stock,  and  apparently,  but  by  no 
means  clearly,  also  the  interest  on  the  £3000 ;  but  she  had  never, 
according  to  her  affidavit,  "  been  in  possession  or  occupation,  or  in 
receipt  of  the  rents  or  profits  of  any  of  the  testator's  freehold  lands 
in  the  colony  or  elsewhere.''  Consequently,  for  the  statement  is 
uncontradicted,  she  cannot  have  availed  herself  of  the  gift  of  the 
rents  of  her  son's  devised  estate  during  his  minority.  Mrs.  Under- 
wood also  deposed  that  she  had  not  any  settlement  or  provision  in 
lieu  of  dower ;  although  she  had,  as  already  mentioned,  barred  her 
dower  during  her  husband's  lifetime  in  the  Faddington  Estate,  which 
was,  and  is,  the  principal  property.  On  the  other  hand,  she  had  not 
during  the  long  course  of  years  since  her  husband's  death,  until 
recently,  made  any  claim  to  her  dower  out  of  the  residue  of  the 
estates.  She  had  never  come  to  Australia,  and  there  was  no  evi- 
dence of  knowledge  on  her  part  of  the  profits  of  those  estates,  which 
may,  indeed,  be  taken  to  have  been  comparatively  very  small,  until 
the  Act  of  Parliament  relieved  them  from  a  complication  of  titles,  and 
made  them  saleable  as  building  land.     There  was  some  imperfect 
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1880.       evidence  of  her  having  enjoyed^  without  testamentary  authority,  the 

__  benefit  of  some  leasehold  interests  of  her  husband  in  England,  but  I 

Umdkrwood  ,  .  . 

9.  can  neither  accept  the  evidence  as  sufficiently  clear,  nor  see  its  bearing 
Ua'dbrwood.  upQjj  ^jjg  present  question.  In  searching  for  the  earlier  judicial 
history  of  this  estate,  I  have  ascertained  that  in  the  year  1858  this 
question  of  dower  came  before  Mr.  Justice  Milford,  as  Primary 
Judge,  in  a  suit  then  instituted  for  a  partition  of  these  estates,  and 
that  his  Honor  then  held  ''against  the  contention  of  counsel,^'  as 
appears  by  the  minutes,  that  the  widow  was  a  necessary  party.  This 
could  only  have  been  on  account  of  her  dower,  inasmuch  as  her 
only  other  interest  in  the  realty  had  long  since  expired  by  the 
majority  of  her  son.  I  find  also  a  decree  by  Mr.  Justice  Therry, 
as  Primary  Judge,  in  1856,  declaring  what  estates  were  taken  by 
the  testators^  sons  and  issue  under  the  will;  and  amongst  the 
papers  in  Couri  there  is  an  opinion,  on  the  same  subject,  of  that 
learned  real  property  lawyer,  Mr.  Joshua  Williams,  author  of  the 
works  on  "  Real  Property  "  and  on  "  Personal  Property,"  which  the 
Court,  as  regards  Solicitors,  and  the  Barristers'  Admission  Board,  as 
regards  barristers,  have  made  text-books  for  examinations  in  law. 
These  latter,  as  well  as  the  former,  are,  as  will  be  seen,  pertinent  to 
the  matter  now  in  hand.  The  following  wei*e  the  authorities  cited 
and  referred  to  on  either  side: — Miall  v.  Brain,  Roadley  v.  Dixon^ 
Hall  V.  Hill,  O'Hara  v.  Chaine,  Birmingham  v.  Kerwan,  Parker 
V.  Sowerby,  Jarman  on  Wills,  BrighVs  Husband  and  Wife,  And 
I  have  found  occasion  also  to  examine  the  following  cases  and 
authorities : — Holditch  v.  Holditch  (12),  Thompson  v.  Burra  (13), 
Oibson  V.  Qibson  (14),  Grayson  v.  Deakin  (15),  Reynard  v.  Spence 
(16),  Lowes  V.  Lowes  (17),  Taylor  y.  Taylor  (18),  Pepper  v.  Dixon 
(\9\,  Butcher  v.  Kemp  (20),  Foster  v.  Cook  (21),  Cruise's  Digest 
(2:),  Redfield  on  Wills  (23),  Wilson  v.  Thombury  (24),  and 
Fytche  v.  Fytche  (25).  In  considering  this  case,  the  first 
proposition  to  be  kept  in  view,  as  a  governing  principle,  is  that  dower 
was  a  common  law  right,  over  which  the  husband  had  no  disposing 
power.     Consequently  the  widow  could  not  be  deprived  of  it  by  any 

(12)  2  Young  and  Col.,  G.  C,  19.  (19)  17  Simons,  200. 

(13)  L.  B.  16  Eq,  692.  (20)  5  Modd.,  61. 

(14)  1  Dniry,  42.  (21)  3  Bro.,  C.  C,  307. 
(16)  3  De  Oez  and  Smale,  298.  (22)  4,  119. 

(16)  4  Beav.,  103.  (23)  3,  614. 

(17)  6  Hare,  601.  (24)  L.  B.  10  Ch.  App,  239. 

(18)  1  Young  and  CoL,  727.  (25)  L.  B.  7  Eq,  494. 
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direct  testamentary  act  on  his  part ;  but  inasmuch  as  he  had  absolute       1880. 

control  over  all  the  real  and  personal  estate  at  his  disposal,  it  was  T! 

competent  to  him  to  impose,  as  a  condition  to  any  gift  to  his  wife,         v. 

that  it  should  be  taken  in  substitution  for  dower,  or  be  relinquished,  Underwood. 

if  the  widow  should  prefer  the  latter.     But  the  authorities  show  that 

the  condition  must  have  been  imposed  by  express  words,  or  made 

manifest  by  plain  inference  or  strict  legal  implication ;  otherwise  the 

Common  Law  Right  would  remain,  and  the  gift  would  be  deemed 

"  pure/'  and  therefore  without  prejudice  to  the  right  of  dower.     In 

this  case  there   are  no  express  words  imposing  the  condition,  or 

declaring  the  gifts  to  have  been  intended  as  a  substitute  for  dower; 

nor  are  there  any  features  in  the  will  legally  justifying  an  inference 

to  that  effect,  according  to  the  course  of  decisions  upon  the  subject. 

The  following  citations,  which  are  selected  from  among  many  of  not 

unequal  force,  will  show  how  far  the  Courts  have  gone  in  excluding 

inferences   to    the    prejudice    of    the    legal    right   to   dower.      In 

Birmingham  v.  Kirican,  supra  (a.d.  1805)  Lord  Redesdale  says : — 

*'  It  is  to  be  collected  from  all  the  cases  that  as  the  right  of  dower  is 

in  itself  a  clear  legal   right,  an   intent   to  exclude  that  right  by 

voluntary  gift  must  be  demonstrated  either  by  express  words  or  by 

clear  and  manifest  implication.     If  there  be  anything  doubtful  or 

ambiguous,  if  the  Court  cannot  say  that  it  was  clearly  the  intention 

to  exclude,  then  the  averment  that  the  gift  was  made  in  lieu  of 

dower  cannot  be  supported^  and  to  make  a  case  of  election  that  is 

necessary;     for  a  gift  is  taken  as  pure   until   a  condition  appear. 

This    I    take    to    be    the    ground     of    all    the    decisions.''      In 

Roadley  v.   Dixon  (a.d.   1827),   the   Lord   Chancellor  commences 

his  judgment  thus: — "The  law  in  questions  of  this  kind  is  very 

distinctly  and  clearly  settled.     The  widow  will  be  entitled  to  her 

dower^  unless  in  the  will  under  which  she  takes  her  benefit  there 

are    provisions  absolutely  inconsistent   with    her   claim   of  dower. 

The   only  doubt,  therefore,  must  be  as  to  the  application  of  that 

principle;  and  the  question   is,  whether  the  provisions  of  the  will 

are  inconsistent  or  not  with  the  wife's  claim  of  dower.     "  In  Oibson 

V.    Oibson  supra   (a.d.  1852),  Vice- Chancellor  Kindersley  says  :— 

**  It  is  not  enough  to  say  that  upon  the  whole  will  it  is  fairly  to 

be  inferred  that  the  testator  did  not  intend  that  the  widow  should 

have  her  dower,  in  order  to  justify  the  Court  in  putting  her  to  her 

election.     It  must  be  satisfied  that  there  is  a  positive  intention  to 

exclude  her  from  dower,  either  expressed  or  clearly  implied."     For 

which  his  Lordship  cited  Miall  v.  Brain  aud  Birrninghum  v.  Kirwan 
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1880.  and  French  v.  Davies,  "  as  laying  down  principles  which  are  unde- 
niably  established^  and  admitting  of  no  exception.*'  Still  later 
y^  authorities^  down  to  the  case  of  Thompson  v.  Burra  supra  (1873) 
Underwood,  recognise  the  same  principle.  In  reference  to  gifts  out  of  the 
testator's  personal  estate  only  (and  such  alone  appear  to  have  been 
actually  taken  by  the  widow  in  this  case)^  the  law  is  laid  down  and 
supported  by  authorities,  in  Bright* 8  Law  of  Husband  and  Wife^  p. 
548,  as  follows : — "  Where  a  pecuniary  legacy,  personal  annuity,  or 
other  interest  merely  affecting  the  personal  assets,  is  bequeathed  by 
the  husband  to  his  widow  without  a  declaration  that  it  is  intended  in 
lieu  of  dower,  no  implication  whatever  arises  that  the  disposition  was 
made  with  that  view  or  with  that  intent,  so  that  the  widow  will  be 
entitled  to  both."  Further,  this  absence  of  any  inference  or  implica- 
tion of  an  intention  to  exclude  dower  is  not  confined  to  gifts  out  of 
the  personal  estate,  as  will  be  seen  by  the  following  language  of  Vice- 
Chancellor  Knight-Bruce  in  Holditch  v.  Holditch  supra  (1842) : — 
"  I  feel  bound,"  savs  his  lordship,  "  by  the  present  state  of  the 
authorities,  to  say  that  a  mere  gift  of  an  annuity  to  a  testator's 
widow,  although  charged  on  all  the  testator's  property,  is  not  suffi- 
cient to  put  her  to  her  election.  I  consider  myself  equally  bound  by 
the  authorities  to  say  that  a  mere  gift  to  the  widow  of  an  annuity  so 
charged,  and  a  gift  of  the  whole  of  the  testator's  real  estate,  though 
specified  by  name,  to  some  other  person,  are  not  together  of  them- 
selves sufficient  to  put  the  widow  to  her  election ;  and,  moreover,  that 
a  gift  of  a  portion  of  the  real  estate  to  the  widow,  whether  for  life  or 
during  widowhood,  is  not  sufficient,  as  to  the  residue  of  the  estate^ 
to  put  the  widow  to  her  election  in  lespect  of  dower.  Whether  my 
opinion  would  be  so  if  the  matter  were  res  Integra,  it  is  not  neces- 
sary to  say."  The  learned  Judge  might  have  extended  his  statement 
to  the  case  of  a  gift  of  a  part  of  the  realty  in  fee.  Thus,  it  is  clear 
that  neither  the  gift  out  of  the  personalty,  nor  the  gift  to  Mrs. 
Underwood  of  the  rents  of  her  son's  estate  during  his  minority,  can 
of  themselves  prejudice  her  claim  to  dower ;  indeed,  it  appears  to  me 
obvious,  in  respect  of  the  latter  that,  as  a  matter  of  fact,  the  testator 
only  meant  to  give  these  rents  to  his  widow,  as  he,  in  like  manner 
and  in  the  same  breath,  gave  the  rents  of  his  grandson  George 
Grimes's  devised  estate  to  his  daughter  (in  relation  to  whom  no 
question  of  dower  could  arise),  and  for  the  education  and  maintenance 
of  his  son  by  her  during  a  minority,  for  which  he  had  made  no  other 
provision  whatever  during  the  coincidence  of  her  lifetime  and  this 
minority.      In  that  light  this  latter  gift  could  not  be  regarded  as  a 
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testamentary  benefit  to  her ;  nor  could  it  reasonably  be  regarded  as  a  1880. 
benefit^  to  the  prejudice  of  dower,  oh  this  further  ground, — that  the 
gift  was  only  temporary,  and  was  contingent  on  the  testator's  dying  v. 
before  his  son  William's  majority,  which  event  might  not  have  hap-  Undekwood. 
pened.  In  the  argument  before  us  the  affidavit  of  Mrs.  Underwood 
was  apparently  overlooked,  and  it  was  assumed  that  she  had  taken 
the  benefit  of  the  latter  gift;  but  if  that  fact  had  been  noticed,  it 
would  have  been  within  the  scope  of  the  Respondents'  argument  to 
have  contended  that  the  gift  itself  (though  never  enjoyed)  and  the 
acceptance  of  personalty  alone  sufficed  in  connection  with  the  subtle 
point  which  I  have  next  to  consider.  That  point  was,  that  inasmuch 
as  a  title  to  dower  gives  the  widow  a  right  to  have  her  thirds  set  out 
by  metes  and  bounds,  it  is  inconsistent  with  a  power  to  trustees  to 
lease  the  lands,  because  a  leasing  power  assumes  that  the  leased  lauds 
are  to  pass  to  the  lessee  in  their  entirety,  and  therefore  without  this 
liability  to  intrusion  and  diminution.  From  this  incompatibility 
it  was  urged  that  a  legal  implication  arose  to  the  effect  that  the  testa- 
tor must  have  intended  that  his  widow's  dower  should  be  released  in 
substitution  for  the  testamentary  benefits  given  to  her ;  and  the  same 
implication  was  said  to  arise  in  other  cases  involving  corresponding 
inconsistency,  such  as  a  trust  to  permit  a  particular  person  to  occupy  a 
property  in  its  entirety,  or  a  trust  to  manage  a  farm.  Thus  far  the  Ap* 
pellant's  counsel  did  not  question  the  Respondents'  contention,  and  they 
accordingly  submitted  to  it  in  respect  of  her  dower  out  of  the  particu- 
lar estates  to  which  the  leasing  power  was  expressly  attached.  But  the 
Respoudents  went  further  (as  was  necessary  to  their  case),  and  they 
claimed  that  the  implication  attaching  primarily  to  those  particular 
estates  extended  to  all  the  other  estates  devised  by  the  will ;  that  is 
to  say  to  those  given  to  the  four  elder  sons  as  well  as  to  those  given 
to  William  Underwood  and  George  Grimes.  The  grounds  for  this 
claim  were  that  all  the  estate  passed,  as  was  insisted,  under  one 
general  devise  to  trustees,  and  that  it  could  not  be  supposed  that  the 
testator  meant  by  the  same  words  of  devise  to  give  the  trustees  a 
different  title  to  different  subjects  of  that  devise,  that  is  to  say  to  give 
one  estate  free  from  dower,  and  the  rest  subject  to  dower.  They  cited 
for  this  proposition  Miall  v.  Brain  (supra),  and  a  number  of  other 
cases  which  will  require  notice.  Those  cases  undoubtedly  establish 
this  subtle  proposition  in  reference  to  cases  in  which  such  general 
devise  of  all  the  estates  to  trustees  exists,  however  improbable  it  may 
be  that  so  refined  a  notion  ever  entered  the  mind  of  the  testator ;  but 
the  questions  remain — did  all  the  estates  dealt  with  by  the  will  pass 
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1880.        under  a  general   devise  to  the  trustees  within  the  principle  of  those 
decisions  ?     The  respondents  urged  that  they  did  so  by  virtue  of  the 

XJnD£RWOOD  . 

t;.  general  language  of  the  devise;  and  they  also  urged  that  the 
UhDBRWoRD.  gm.y|yQPg^jp  clause  might  have  given  to  William  Underwood  the 
whole  of  the  estates  given  to  the  elder  brothers^  or  any  one  or  more 
of  them,  during  his  minority :  and  that  the  leasing  power  was  there- 
fore susceptible  of  attaching  to  those  other  estates,  from  which  fact 
they  sought  to  infer  that  all  the  estates  passed  under  the  one  devise^ 
and  were  all  affected  by  the  implication  arising  primarily  on  William 
Underwood's  and  George  Grimes'  devised  estates.  In  my  opinion  the 
estates  given  to  the  elder  sons  did  not  pass  under  one  general  devise, 
within  the  principle  of  the  cases.  On  the  contrary,  I  think  that  the 
operation  of  the  will  was  to  give  direct  estates  to  the  elder  sons  for 
their  lives,  with  remainders  over  to  the  children  in  tail,  and  otherwise, 
according  to  the  limitations  expressed;  whereas  the  devise  of  the 
properties  given  to  William  Underwood  or  George  Orimea  kept  both 
the  legal  and  equitable  estates  therein  in  the  trustees  for  so  long 
as  was  necessary  for  the  discharge  of  the  trusts  affecting  them,  that  is 
to  say  until  the  majorities  of  those  devisees  respectively,  after  which 
these  properties  also  passed  to  these  devisees  upon  them.  With  the 
properties  given  to  the  four  elder  brothers  the  trustees  had  nothing 
whatever  to  do.  They  were  mere  "  conduit  pipes,"  under  the  statute 
of  uses,  to  pass  the  estates  either  legally  or  equitably  or  both  to  the 
persons  to  whom  they  were  beneficially  limited.  This  view  was  men- 
tioned by  me  during  the  argument,  and  now  I  find  that  it  accords 
with  the  decree  of  Mr.  Justice  Therry  and  the  opinion  of  Mr.  Joshua 
Williams  which  was  found  with  the  records.  The  decree  of  Mr. 
Justice  Therry  was  pronounced  by  him  upon  a  special  case  calling 
for  a  declaration  of  the  titles  or  estates  of  the  testator's  devisees ;  and 
his  Honor  therein  wholly  ignored  the  trustees,  and  declared,  after 
argument,  that  Joseph  Underwood  took  under  the  will  of  James 
Underwood,  an  estate  for  his  the  said  Joseph  Underwood's  life  in  cer- 
tain property,  and  that  on  the  death  of  the  said  Joseph  (who  had 
died  without  issue)  the  plaintiffs  in  the  then  pending  suit, 
Thomas,  Edward,  Richard,  and  William  Underwood,  took  an  estate- 
tail,  each  in  undivided  fourths  as  tenants  in  common;  and  that 
the  children  of  Edward  Underwood,  who  had  died  leaving  issue, 
took  from  and  after  his  decease  an  estate  as  tenants  in  common  in 
tail,  with  cross  remainder  between  them,  in  equal  undivided  shares 
and  proportions  in  certain  properties ;  and  so  as  to  the  children  of 
the  other  devisees  for  life,  that  they  took  estates  tail  in  common. 
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The  opinion  of  Mr.  Joshua  Williams  in  like  manner  ignores  the       1880. 

trustees  and  advises   that  Joseph  Underwood   took    an  "equitable"" 

estate  for  life/'  and  that  his  children  took   "equitable   estates  in         v. 

tail  ;*'   and  the  like  in  reference  to  the  other  devisees   and  their  Unbbrwood. 

children.    I  am  of  the  opinion  expressed^  and  do  not  think  it  material 

to  the  present  question^  whether  the  will  conferred  equitable  or  legal 

estates  for  life  and  in  tail.      Such  being  my  view  I  have  now  to 

contrast  the  devises  in  this  case  with  those  to  which  the  principle  in 

question  has  been  applied.    In  Miall  v.  Brain  (a.d.  1819)  there  was 

a  general  devise  of  all  the  estates  out  of  which  dower  was  claimed  to 

trustees  upon  active  trusts^  necessitating  the  retention  of  the  legal  and 

equitable  estate  in  themselves  for  the  discharge  of  their  trusts^  such 

as  the  raising  and  payment  of  money  for  a  child^  and  for  a  daughter's 

children  after  her  deaths  and  for  the  ultimate  sale  of  the  properties 

upon  trusts  as  to  their  proceeds.      In  Buicher  v.  Kemp  (1820)  a  life 

estate  was  given  to  the  wife  in  certain  lands  (in  which^  of  course^  her 

dower  merged)  with  remainder  to  the  testator's  daughter;  and  the 

whole  residue  of  the  real  estate^  consisting^  so  far  as  appeared^  of  one 

farm^  was  devised  to  trustees  on  active  trusts^  including  a  power  to* 

carry  on  the  farm,  or  to  lease  during  a  daughter's  minority^  and  an 

ultimate  power  of  sale  by  them.    It  was  held  that  dower  was  excluded 

as  to  that  farm.     Sir  John  Leach,  however,  said  : —  "  If  there  be  other 

real  estate  beside  the  farm  in  question,  it  is  not  alleged  that  there  is 

anything  in  the  will  to  deprive  the  widow  of  dower  in  such  other  real 

estate."     In  Foadley  v.  Dioeon  (1827)  there  was  also  a  general  devise 

to   trustees   upon   active   trusts.      They  were  to  pay  legacies  and 

annuities,  and  to  maintain  and  educate  children,  and  to  occupy  and 

manage  a  farm  during  the  minority  of  a  son,  and  to  let  and  manage 

a  farm  during  the  minority  of  a  son,  and  to  let  and  manage  the 

residue  of  the  real  estates.      Tn  Hall  v.  Hill  (1841)  there  was  a 

general  devise  to  trustees  with  a  leasing  power  to  them  extending 

over  the  whole  of  the  testator's  freehold  estate ;  and  the  judgment  of 

Lord   Chancellor  Sugden   proceeded  on   that  ground,  and  on  the 

further  ground  that  the  will  had  given  the  widow  benefits  amounting, 

as  his  lordship  considered,   to  a  much  greater  provision  than  she 

would  have  been  entitled  to  by  dower  in  the  ordinary  way.     In 

Reynard  v.  Spence  (1841)  the  testator  devised  to  trustees  upon  trust, 

as  regards  an  estate  of  which  he  was  tenant  in  common,  to  carry  out 

an  agreed  partition  by  conveying  part  and  accepting  a  conveyance  of 

another  part ;  and  he  devised  that  part  and  all  his  real  and  personal 

estate  to  the  trustees  upon  trust  to  let  all  his  real  estate,  and  to 

receive  the  rents  and  to  pay  an  annuity  to  his  wife  for  her  life.     In  
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1880.        Taylor  v.  Taylor  (184?)  an  estate  was  devised  to  the  wife  for  life  or 
widowhood,  and  afterwards  to  trustees  upon  active  trusts;  and  the 
v.  whole  residue  of  the  real  estate  was  also  devised  generally  to  the 

Underwood,  trustees  upon  active  trusts,  including  a  trust  to  let,  set,  and  manage 
the  whole,  and  take  the  rents  and  pay  an  annuity  to  the  widow.  In 
O'llara  v.  Chaine  (1844)  the  whole  estate  was  devised  to  active 
trustees  upon  trusts  to  carry  out  a  subsisting  contract  of  sale,  as  to 
part,  and  to  sell  the  rest,  with  power  to  demise  the  whole  unsold  real 
estate,  until  sale,  and  to  apply  the  rents  or  proceeds  of  sale.  In 
Lowes  V.  Lowes  (1847),  the  testator  devised  to  trustees  all  his  real 
estate  upon  active  trusts,  to  pay  an  annuity  to  his  widow  out  of  the 
profits,  and  to  maintain  and  educate  his  daughter  during  her  minority, 
and  afterwards  to  pay  her  the  rents  for  her  separate  use,  with  power 
to  the  trustees  to  carry  on  farms,  and  to  lease  all  or  any  part,  or  to 
sell  or  mortgage.  So  in  Oraysin-  v.  Dsahin  (1849)  there  was  a 
general  devise  to  trustees,  with  a  power  to  lease  any  land  which 
they  might  hold  upon  the  trusts  of  the  will,  and  the  claim  of 
dower  out  of  lands  within  that  power  was  rejected,  but  no  question 
was  raised  as  to  her  right  in  respect  of  other  lands,  which  were  by 

the  same  will  specifically  devised  to  a  beneficiary  devisee.  So  again 
in  Pepper  v.  Dixon  (1850)  there  was  a  general  devise  of  all  the 
testator's  real  estate  to  trustees,  with  power  to  lease  the  whole :  and 
Vice- Chancellor  Kindersley  held  that  *'As  the  power  of  leasing 
extended  over  the  whole  lands  it  was  inconsistent  with  the  enjoyment 
of  dower,''  and  that  the  widow,  to  whom  the  will  gave  an  annuity, 
was  therefore  put  to  her  election.  In  Gibson  v.  Gibson  (1852), 
where  the  testator  devised  all  his  freehold  and  leasehold  estate  to 
trustees  for  all  his  estate  and  interest  therein  upon  trusts  for  sale,  but 
without  power  to  lease,  it  was  held  by  Vice-Chancellor  Kindersley 
that  dower  was  not  barred,  although  the  widow  took  large  benefits 
out  of  personalty,  and  a  fourth  of  the  rents  and  profits  until  salc^ 
and  a  fourth  of  the  proceeds  absolutely  on  sale.  In  that  case  a 
distinction  was  made  between  a  power  of  sale  and  a  power  to  lease. 
The  former  is  not  deemed  to  raise  an  implication  against  dower, 
because  a  purchaser  may  buy  subject  to  the  encumbrance ;  whereas 
a  tenant  is  supposed  to  require  complete  and  exclusive  occupation. 
The  distinction  is  subtle,  and  would  not  really  be  expressive  of  a 
difference  of  intention  on  the  part  of  the  testator ;  but  the  case  shows 
that  the  legal  implication  adopted  in  Miall  v.  Brai  i  is  strictly  con- 
fined to  the  precise  case  of  leasing,  or  the  supposed  equivalent  cases 
of  a  right  to  occupy  or  manage  a  house  or  farm  in  its  entirety.  It 
also  shows  the  great  length  to  which  the  Courts  will  otherwise  go  in 
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sustaining  the  legal  right  of  dower,  and  in  rejecting  "  conjecture  '*  as       1880. 

to  intention.    In  Parker  v.  Sowerhy  (1853),  in  which  the  widow  was 

•  .  •  Underwood 

put  to  her  election  under  the  decision  of  Vice-Chancellor  Kindersley,         p. 

and  under  the  confirmation  of  his  judgment  by  Lord  Craiiworth  and  Undkrwood. 
Lords  Justice  Bi^ce  and  Tvrner,  there  was  a  devise  of  all  the  estates 
out  of  which  dower  was  claimed  to  trustees^  with  powers  to  let  or 
manage  the  whole  and  to  apply  the  rents  during  minorities,  and 
afterwards  to  sell ;  and  it  was  held  that,  though  the  power  to  sell  was 
not  inconsistent  with  the  right  to  dower,  yet  that  the  power  to  let 
and  manage  manifested  an  intention  inconsistent  with  the  exercise 
of  that  right.  So  in  Thompson  v.  Burra  (1873),  the  devise  to 
trustees  clearly  vested  the  whole  of  the  estates  in  them  for  active 
purposes ;  for  they  were  to  pay  an  amount  to  the  widow,  to  accumu- 
late rents  and  pay  debts  and  annuities ;  and  although  there  was  a 
devise  to  a  son,  with  limitations  over,  subject  to  those  payments,  yet 
powers  were  at  the  same  time  given  to  the  trustees  to  partition  and 
to  manage,  and  lease,  during  any  minorities  that  might  occur. 
The  case  was  decided  against  the  widow  on  the  ground  that  all  the 
estates  were  included  in  one  devise  to  the  above  effect.  My  examina- 
tion of  the  authorities  has  thus  been  brought  down  to  the  latest  case ; 
and  I  cannot  find  in  them  one  instance  in  which  the  implication 
contended  for  has  been  extended  to  devises  corresponding  with  those 
in  Mr.  Underwood's  will.  On  the  contrary,  they  all  contain  features 
which  are  absent  from  that  will,  and  which  specially  form  the  basis 
ou  which  the  subtle  principle  of  the  extension  depends.  I  am  not 
called  upon,  nor  disposed,  to  carry  the  legal  refinement  beyond  the 
precise  line  of  the  decisions ;  but  I  would  rather,  with  Vice-Chancellor 
Kindersley,  in  ParJeer  v.  Sowerhy ,  be  inclined  to  reject  it  as  too 
arbitrary  and  technical,  if  we  were  not  bound  by  the  decisions  j  or 
with  Lord  Chancellor  Sugden,  in  Hall  v.  Hill,  to  "  spell  out "  the 
testator's  intention  from  the  whole  of  the  will,  and  to  treat  the  leasing 
clause  as  one  element  only  in  the  question.  But,  whilst  acknowledging 
that  the  decisions  upon  the  point  are  binding  on  us  under  corresponding 
circumstances,  I  think  that  in  this  case  they  do  not  apply,  and  that  our 
duty  is  to  go  back  to  that  higher  general  principle  against  the  exclusion 
of  dower  by  conjectural  inference,  for  which  the  earlier  citations  in  my 
judgment  were  made.  Under  that  principle  I  am  not  ''  satisfied,''  as 
expressed  in  Oibson  v.  Gibson,  "  that  there  was  a  positive  intention 
to  exclude  the  widow  from  dower,  either  expressed  or  clearly  implied ; " 
and  therefore  I  hold  that  the  right  remains.  I  have  mentioned  an 
argument  on  the  part  of  the  Respondents,  to  the  effect  that  the 
general   survivorship   clause  might   have  brought  the  other  estates 
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1880.        within  the  leasing  power  by  the  death  of  the  elder  devisees,  without 
*"  issue,  daring  the  minority  of  William,  and  that  the  existence  of  this 

V,  provision  was  sofiBcient  to  extend  to  all  the  estates  the  implication 
Underwood,  ^^jjiiig  from  the  leasing  power  over  the  estates  given  originally  to 
that  son.  This  point  appears  to  me  to  require  but  little  notice.  We 
are  really  engaged  upon  a  question  of  intention,  and  it  seems  to  me 
that  it  would  be  quite  an  extravagance  to  drag  in  this  survivorship 
provision  as  an  indication  of  the  testator's  intention  on  the  subject  of 
dower.  It  is  going  far  enough  to  attribute  to  him,  by  a  mere  legal 
implication,  an  intention  in  respect  of  the  estates  primarily  made 
subject  to  the  temporary  leasing  power,  without  drawing  in  the  other 
estates  in  virtue  of  his  having  provided  for  a  remote  contingency 
affecting  them.  It  was  said,  indeed,  that  the  contingency  happened 
to  take  partial  effect  through  the  death  of  one  of  the  elder  brothers 
without  issue  during  William's  minority;  but  this  at  most 
gave  him  a  share  in  common  with  many  others,  without  the  inter- 
vention of  trustees ;  and  certainly  could  not  even  incidentally  have 
given  the  trustees  any  such  independent  power  of  leasing  as  was 
contemplated  in  the  leasing  clause  relied  on  in  this  case.  At  most 
they  could  have  joined  with  others  in  making  leases.  Altogether  I 
think  this  point  much  too  far-fetched  to  be  permitted  to  influence  our 
decision.  There  was  one  remaining  question  involved  in  the  appeal, 
namely,  whether  Mrs.  Underwood  had  already  made  her  election, 
supposing  it  to  have  been  necessary.  For,  without  election  already 
made,  the  claim  to  dower  could  not  be  absolutely  rejected,  inasmuch 
as  the  right  of  election  would  otherwise  still  be  open.  But,  as  my 
opinion  is  that  no  election  was  required,  and  that  the  widow  is  entitled 
both  to  the  dower  and  to  the  benefit  she  has  taken  under  the  will, 
there  is  no  occasion  to  discuss  the  question  of  past  election.  If  I  had 
come  to  a  contrary  conclusion  as  to  the  liability  to  election,  I  am  not 
sure  that  I  should  have  held,  at  least  without  further  argument,  that 
the  receipt  of  the  income  out  of  mere  personalty  (as  now  turns  out), 
and  the  negative  fact  of  non-claim  by  her  in  respect  of  dower, 
'  amounted  to  such  a  complete  election  by  act  and  conduct  as  to  have 
irrevocably  extinguished  her  claim.  See  Wilson  v.  Thonibury  (supra), 
and  Fytche  v.  Fytche  (supra). 

Appeal  allowed  with   costs;   exceptions 
allowed  ;  the  costs  of  the  Appellant  to 
be  paid  out  of  the  general  fund  in 
Court. 
Attorney  for  the  Appellant — A.  E.  Jaques, 
Attorney  for  the  Respondents— TT.  Russell. 
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Will — CoMtrucUon—ShaU  be  bom  in  my  li/eiime — Estates  in  tail  ma/e — Proviso—       June, 

Estates  for  Ufe, 

W.  H.p  by  will,  devised  landa  upon  the  death  of  hiB  sons,  W.  H.  and  R.  T.  H., 
and  in  default  of  issue,  which  failed,  to  the  use  of  testator's  grandsons  (naming 
them)  during  their  respective  lives  as  tenants  in  common,  and  as  to  the  respective 
shares  of  each  of  such  grandsons,  to  his  first  and  other  sons  successively,  according 
to  seniority  of  birth,  in  tail  male,  with  cross  remainders  in  tail  male.  The  will 
contained  the  following  proviso  :— '*  Provided  always  that  if  any  person  whom  I 
have  made  tenant  in  tail  male  of  my  estate  shall  be  bom  in  my  lifetime,  then  and 
in  auch  case  I  revoke  the  devise  so  made  to  him,  and  in  lieu  thereof  I  give  and 
devise  the  hereditaments  comprised  in  such  devise  and  appointment  to  the  m^  of 
the  same  person  respectively  for  the  term  of  his  or  her  natural  life,  and  a£ler  his 
or  her  decease  to  the  use  of  his  or  her  first  or  every  other  son  respectively 
according  to  their  respective  seniorities  in  tail  male." 

One  of  the  grandsons  named,  W.  M.  H.  G.,  had  a  son,  W.  K.  G.,  bom  in 
teatator's  lifetime ;  at  the  date  of  the  suit,  that  son  had  an  infant  son  living. 

HM  (WiKDETXB,  J.  dissenting),  that  the  proviso  had  the  effect  of  cutting  down 
the  estate  in  tail  male  devised  by  the  will  to  W.  R.  G.  to  an  estate  for  life  with 
remainder  in  tail  male. 

JSeUd  (per  Win dbteb,  J. ),  that  the  will  should  be  constraed  as  speaking  from  its 
date,  and  that  the  proviso  did  not  affect  the  estate  devised  to  W.  K.  G. 

This  was  an  appeal  from  the  decision  of  the  Primary  Judge  (2).  In 
the  report  of  the  case  the  facts  have  been  fully  set  forth.  They 
were  shortly  j>f •  follow : — 

WiUiam  Hutchinson^  by  his  will^  dated  the  20th  December^  1846, 
devised  the  Golden  Grove  Estate,  upon  the  deaths  of  his  sons, 
William  Hutchinson  and  Richard  Thomas  Hutchinson,  and  in  default 
of  issue,  which  failed,  to  the  use  of  the  testator's  grandsons  (naming 
them)  during  their  respective  lives  as  tenants  in  common,  and  as  to 
the  respective  shares  of  each  of  such  grandsons,  to  his  first  and  other 
sons  successively,  according  to  seniority  of  birth  in  tail  male  with  cross 
remainders  in  tail  male.  The  will  contained  the  following  proviso : — 
"  Provided  always  that  if  any  person  whom  I  have  made  tenant  in 
tail  male  of  my  estate  shall  be  bom  in  my  lifetime,  then,  and  in  such 
case  I  revoke  the  devise  so  made  te  him,  and  in  lieu  thereof,  I  give 
and  devise  the  hereditaments  comprised  in  such  devise  and  appoint- 
ment to  the  use  of  the  same  person  respectively  for  the  term  of  his  or 

(1)  Before  Haboravi  J.,  SirWnxiAii        (2)  Reported  2  S.  C.  R.  N.  S.  67. 
Mavnino  J.,  and  WnrDETBB  J. 
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1880.  her  natural  life^  and  after  his  or  her  decease  to  the  use  of  his  or  her 
first  or  every  other  son  respectively  according  to  their  respective 
seniorities  in  tail  male/' 


BOBKRTS 
V, 

Gibbons. 


The  eldest  son  of  W.  M.  H.  Gibbons  (one  of  the  grandsons 
named)^  W.  K.  Gibbons^  was  bom  in  the  testator's  lifetime  and 
before  his  will  was  executed.  In  1866,  W,  M.  H.  Gibbons  and  W. 
K.  Gibbons  joined  in  a  disentailing  deed.  William  Kenny  Gibbons 
had,  at  the  time  of  the  commencement  of  the  suit,  an  infant  son 
living.  On  the  matter  being  referred  to  the  Master  to  inquire  and 
report  whether  the  proper  parties  to  the  suit  (for  a  partition)  were 
before  the  Court,  reported  as  follows  : — "  That  if  under  the  will  of 
the  said  testator  the  said  William  Kenny  Gibbons,  the  father  of  the 
infant  and  the  son  of  the  Defendant,  W.  M.  H.  Gibbons,  took  a 
freehold  estate  in  tail  male  in  the  said  hereditaments  and  premises, 
the  said  infant,  W.  M .  H.  Gibbons  the  younger,  is  not  interested 
and  has  no  estate  therein,  and  is  not  a  necessary  party  to  this  suit, 
and  the  Plaintiff  and  Defendant  are  the  only  necessary  and  proper 
parties  thereto.  But  if  under  the  said  will  the  said  W.  K.  Gibbons 
only  took  a  life  estate  in  such  hereditaments  and  premises,  then 
the  freehold  estate  in  tail  in  remainder  in  one-fourth  of  the  said 
hereditaments  and  premises  claimed  by  the  Defendant,  W.  M.  H. 
Gibbons,  is  vested  in  the  said  infant,  who  would  be  a  necessary 
party  to  this  suit/' 

The  Primary  Judge  held  that  the  estate  in  tail  male  devised  by  the 
will  to  William  Kenny  Gibbons  was  by  the  proviso  cut  down  to  an 
estate  for  life  with  remainder  in  tail  male  to  his  first  and  other  sons. 

M.  R.  Stephen,  Q.O.,  and  F.  H.  Barton  for  the  appellant,  W.  M. 
H.  Gibbons,  the  elder,  relied  on  the  arguments  used  and  cases  cited 
before  the  Primary  Judge  (3).  The  expression  "shall  be  bom'* 
they  submitted,  could  not  apply  to  children  in  existence  at  the  date  of 
the  will,  and  that  the  proviso  in  question  had  not  the  effect  given  to 
it  by  the  Primary  Judge. 

Oordon  and  Davis  for  the  infant,  W.  M.  H.  Gibbons  the  younger. 

G.  J.  Manning  for  the  Plaintiff  in  the  Court  below,  asked  for  his 
costs.  The  question  raised  was  solely  between  the  Defendant,  W. 
M.  H.  Gibbons,  and  the  infant. 

(3)  In  those  arguments  it  is  errone-      a  great-grandchild  in  his  will, 
ously  reported  that  the  testator  named 


TOL.  I.]  EQUITY    CASES.  47 

H ABOBAVE,  J.  (4) .   This  was  an  appeal  from  my  decisioD^  as  Primary       1880. 

Judge^  giyen  on  the  6th  December  last,  as  to  the  construction  of  a  ""T' 

proviso  contained  in  the  will  of  Mr.  William  Hutchinson^  who  died         v. 

many   years  ago,  devising  large  estates  in  the  vicinity  of  Sydney    ^"*^ns. 

among  his  children  and  grandchildren,  with  various  limitations  in  tail, 

male  and  otherwise,  as  expressed  in  the  said  will,  which  bears  date  of 

the  20th  December,  1845.   A  partition  suit  for  the  ascertainment  of  all 

rights  of  parties  became  necessary,  and  was  properly  instituted  in  our 

Court  of  Equity ;  in  the  course  of  the  suit  a  reference  was  ordered  to  the 

Master  to  inquire  whether  the  proper  parties  were  before  the  Court,  and 

the  cause  came  on  for  further  consideration  before  me,  as  Primary  Judge, 

upon  the  point  now  brought  by  appeal  before  the  Full  Court.    The 

testator  had  devised  certain  lands,  called  the  Grolden  Grove  Farm,  upon 

the  death  of  his  sons,  William  Hutchinson   and   Richard  Thomas 

Hutchinson^  and  in  default  of  issue,  which  failed,  to  the  use  of  the 

testator's  grandsons,  W.  M.  H.  Oibbons,  Mackenzie  Bowman,  T.  D. 

Clarkson,  C.  H.  Roberts,  W.  C.  Nichols,  and  R.  H.  Roberts,  during 

their  respective  lives,  as  tenants  in  common,  and  as  to  the  respective 

shares  of  each  of  such  grandsons,  upon  the  decease  of  such  grandson, 

to  the   use  of  such   grandson's  first  and  other  sons   successively, 

according  to  seniority  of  birth,  in  tail  male  with  cross  remainders  in 

tail  male.     The  will   contained  the  following  proviso : — "  Provided 

always  that  if  any  person  whom  I  have  made  tenant  in  tail  male  of 

my  said  estate,  shall  be  bom  in  my  lifetime,  then,  and  in  such  case,  I 

revoke  the  devise  so  made  to  him,  and  in  lieu  thereof  I  give  and  devise 

the  hereditaments  comprised  in  such  devise  and  appointment  to  the 

use  of  the  same  person  respectively  for  the  term  of  his  or  her  natural 

life,  and  after  his  or  her  decease  to  the  use  of  his  or  her  first  or 

every  other  son  respectively,  according  to  their  respective  seniorities, 

in  tail  male.''     The  exact  question  which  arose  about  the  devolution 

of  the  property  was,  whether  the  estate  tail,  in  the  share  devised  to 

W.  M.  H.  Gibbons  for  life,  with  remainder  in  tail,  had  been  efiectually 

barred  by  a  disentailing  deed  executed  in  the  year  1866  by  W.  K. 

Gibbons  and  his  eldest  son,  who  had  been  bom  during  the  lifetime  of 

the  testator,  and  before  the  date  of  the  execution  of  the  wiU,  the  said 

William  Kenny  Oibbons  at  the  time  of  the  institution  of  the  suit  having 

a  son  living,  an  infant  named  W.  M.  H.  Gibbons  the  younger;  or 

(4)  At  the  conclusion  of  the  argaments  ment.    The  judges  thereupon  reduced 
the    Court  delivered  judgment.      The  their  reasons  into  writing  for  the  pur- 
appellant  obtained  leave  to  appeal  to  pose  of  that  appeal, 
the   Privy  Council  against  that  judg- 
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1880.       whether  W.  K.  Gibbons'  estate  tail  had  been  cut  down  by  the  proviso 
"~  to  a  life  estate,  with  remainder  to  his  infant  son  in  tail.    The  Master 

xtOBEBTS  

V,  upon  the  above  facts,  specially  reported  as  follows: — ''That  if  under 
Gibbons.  i\^^  ^y  Qf  |;ije  said  testator,  the  said  William  Kenny  Gibbons,  the 
father  of  the  said  infant,  W.  M.  H.  Gibbons  the  younger,  and  the  son 
of  the  defendant,  W.  M.  H.  Gibbons,  took  a  freehold  estate  in  tail 
male,  in  the  said  hereditaments  and  premises,  the  said  infant  W,  M. 
U.  Gibbons,  the  younger,  is  not  interested  and  has  no  estate  therein, 
and  is  not  a  necessary  party  to  this  suit,  and  the  plaintiff  and  the 
defendants  are  the  only  necessary  and  proper  parties  thereto.  Bat,  if 
under  the  said  will,  the  said  William  Kenny  Gibbons  only  took  a  life 
estate  in  such  hereditaments  and  premises,  then  the  freehold  estate  in 
tail  in  remainder,  in  one-fourth  of  the  said  hereditaments  and  premises 
claimed  by  the  defendant  W.  M.  H.  Gibbons  is  vested  in  the  said 
infant,  who  would  be  a  necessary  party  to  this  suit.''  When  the 
matter  was  before  me  on  December  5th,  last  year,  I  thought  the 
proviso  applied  to  all  tenants  in  tail,  born  during  the  testator's  life 
whether  before  or  after  the  date  of  his  will;  and  after  carefbl 
reconsideration  of  the  whole  matter,  I  remain  of  that  opinion.  The 
first  reason  I  will  give  for  this  opinion  is,  that  every  conveyancer  will 
recognize  the  form  of  this  proviso  as  an  adaptation  of  the  ordinary 
proviso  reducing  the  estates  of  tenants  in  tail  to  mere  life  estates,  with 
remainders  to  their  issue  in  strict  settlement,  the  general  intention 
being  to  obtain  the  maximum  benefit  of  the  testamentary  power  of 
entailing  estates,  limited  only  by  the  rule  against  perpetuities.  The 
draftsman  in  the  present  case  has,  however,  been  careless  in  copying 
the  form  of  a  will  by  appointment^  as  well  as  by  direct  devise,  as  the 
word  ''appointment"  is  retained  in  one  line  in  this  testator's  proviso, 
though  wholly  inapplicable  to  any  of  the  devises,  and  also  omitted 
from  the  rest  of  the  proviso.  This  general  intention  of  the  proviso, 
with  reference  to  prolonging  all  the  entails,  must  compel  the  broadest 
reasonable  construction  of  all  its  terms.  The  second  reason  I  give  is 
that  we  are  prima  facie  bound  to  apply  the  general  rule  laid  down  in 
the  24th  section  of  the  Wills'  Act,  adopted  by  our  3  Vict.,  No.  5, 
(1889),  to  take  effect  from  January  1st,  1840,  that  all  wills  shall  be 
construed  "  as  if  executed  immediately  before  the  death  of  the  testator, 
unless  a  contrary  intention  shall  appear  by  the  will."  This  rule  is,  of 
course,  only  applicable  in  cases  where  a  contrary  intention  does  not 
appear  on  the  will ;  but  unless  the  testator  did  intend  this  proviso  to 
speak  in  this  will  at  the  date  of  its  execution,  and  to  have  an 
exclusive  future  effect  from  its  date  up  to  the  testator'*s  death^  and  has 
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shown  Bttch  intention  clearly^  that  is^  the  words  '^  shall  be  bom  in  my       1880. 
lifetime ''   mean   ''shall  be  born    hereafter  in    my   lifetime, '^    the 

XVU0JBJ 

Statutory  i-ule  must  be  the  guide  to  our  construction.     My  third         v. 

reason  is,  that  there  are  abundant  reported  cases  for  words  importing    ^^^v** 

futurity  to  have  a  past  effect,  such  as  Hebblewhite  v.  Oartwright  (5)^ 

where  Lord  Chancellor  Talbot  held  that  the  words  '^  hereafter  to  be 

begotten  '^  were  not  to  be  confined  to  issue  born  after,  but  would 

likewise  take  in  issue  bom  before.     So  also  in  Hewitt  v.  Ireland  (6) 

provision  for  daughters  ''as  shall  be  born^'  was  held  to  extend  to 

"  daughters  then  born.''    In  I)oe  d.  James  v.  Hallett  (7),  the  words 

"  hereafter  to  be  bom ''  were  held  to  include  a  son  bom  before  the  date 

of  the  will.    Manning  v.  Ohambers  (8),  and  Ba/mes  v.  Jennings  (9), 

may  also  be  referred  to  as  cases  where  the  Courts  have  held  words  of 

clear  futurity  to  include  past  events.     Many  other  cases  might  be 

cited  more  or  less  similar  to  the  present,  but  they  seem  all  to  establish 

that  in  clauses  of  general  direction,  either  in  wills  or  settlements,  such 

a  construction  shall  be  given  as  will  maintain  the  broad  and  general 

effect  of  such  clauses  without  creating  any  distinction  which  will  only 

create   a  needless   division  between   the  individuals  answering  the 

deacription  before  and  after  the  actual  day  on  which  the  instrument 

was  in  fact  executed  by  the  settlor  or  testator,  and  classed  together  by 

himself.     I  do  not,  however,  place  much  reliance  upon  authorities  in 

such  a  case  as  the  present,  because  the  intention  of  the  testator  is  to 

be  ascertained,  first  from  the  whole  sentence,  effect  and  operation,  of 

the    proviso,   and  secondly,  from   the  whole  will,  and  his   general 

intention  therein  to  be  carried  out;   and  not  so  much  from  the 

particular  words  of  the  particular  proviso  to  be  interpreted.     In  my 

opinion  the  word  "  shall ''  refers  rather,  not  only  to  the  words  "  in  my 

lifetime,''  but  also  to  the  previous  words  "whom  I  have  made;" 

and  the  whole  is  mere  description,  and  means  shall  be  a  bom  person 

in  my  lifetime — i.e.,  before  my  death,  and  thereby  capable  of  being  a 

life  to  start  this  limitation  in  tail,  at  the  moment  of  my  death,  within 

the  rule  against  perpetuities.     It  was  indeed  argued  very  strongly 

that  the  words  "  shall  be  born  "  in  this  proviso  had  a  restrictive  effect 

over  the  operation  of  the  whole  proviso,  and  limited  the  operation  to 

future  born  tenants  in  tail  after  the  date  of  the  will.     I  am  unable, 

however,  to  give  such  a  very  narrowing  effect  to  the  proviso,  first 

because  all  the  other  words  of  the  proviso  plainly  refer  to  all  of  the 

(5)  ca.  temp.    Talbot,  p.  30,  (1734).  (8)  1  De  G.  and  Sm.,  282,  (1847). 

(6)  1  P.  W.  426  (1718).  (9)  L.  R.  2  Eq.  448,  (1866). 
<7)  1  M,  and  S.  121,  (1813). 
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1880.  class  '^  tenants  in  tail  male''  under  the  will^  and  the  reason  of  the 
proviso  also  includes  the  tenants  in  tail  male  already  born  equally  with 
"v^''  those  after  born.  If  this  had  been  the  testator's  meaning  he  would 
Gibbons,  y^^y^  ^^^  tt  jf  ^^y  person  shall  be  bom  hereafter  in  my  lifetime  whom 
I  have  made  tenant  in  tail  male  of  my  said  estate^  then  in  such  case/' 
&c.^  &c.  But,  by  using  the  words  in  the  order  as  they  stand  in  the 
whole  proviso,  it  seems  to  me  the  better  and  only  proper  construction 
is  that  the  proviso  applies  to,  and  includes  ''  any  person  whom  I  have 
made  tenant  in  tail  male  of  my  said  estate,  &c.,  whether  now  bom  or 
afterwards."  The  natural  meaning  of  the  words  ^'in  my  life  time" 
being  exactly  equivalent  to  the  words  ''during  my  life"  or  ''before 
my  death  "  supports  this  broad  construction  of  the  proviso  against  the 
narrowing  construction,  and  there  seems  no  possible  reason  for 
narrowing  the  general  effect,  or  for  supposing  the  slightest  reason  for 
making  the  date  of  the  execution  of  the  will  as  being  or  creating  a 
boundary  line  between  two  classes  of  tenants  in  tail  created  by  the 
will.  My  fifth  and  final  reason  for  my  present  judgment  is,  the  rule 
that  every  clause  in  any  will,  if  in  the  form  of  a  "  proviso,"  must  be 
construed  like  provisoes  in  Acts  of  Parliament,  or  any  other  legal 
document,  i.e.,  with  direct  and  immediate  reference  to  all  the  separate 
clauses  to  which  it  is  a  "  proviso."  In  this  case  the  testator  in  effect 
says  :  As  to  all  the  tenants  in  tail  male  whom  I  have  made  tenants  in 
tail  male  by  this  my  will,  I  provide  as  follows : — *'  If  he  or  she  shall 
be  bom  during  my  life,  I  revoke,"  &c.,  &c.,  &c.  This  proviso  must 
therefore  be  separately  applied  to  each  tenant  in  tail,  and  the 
limitations  in  tail  will  then  be  revoked  by  the  proviso  and  a  life  estate 
substituted,  with  remainders  in  tail.  This  is  the  only  way  by  which 
any  proviso  can  have  any  effect  or  operation  over  all  the  particular 
clauses  to  which  it  is  a  "  proviso.'^  For  these  five  reasons  I  am  of 
opinion  that  William  Kenny  Gibbons  took  only  a  life  estate  in  the 
property  under  the  combined  effect  of  the  limitations  and  the  proviso. 

Sir  William  Manning,  J.  I  concur  with  the  decision  of  the 
Court  below,  and  with  the  opinion  now  again  expressed  by  the 
Primary  Judge.  This  suit  was  for  the  partition  of  certain  land, 
which  had  been  devised  many  years  since  by  William  Hutchinson, 
deceased,  to  six  grandsons,  of  whom  the  appellant  was  one,  as  tenants 
in  common  during  their  lives,  with  remainders  over  as  to  each 
grandson's  share,  in  the  terms  which  occasion  the  question  in  this 
case.  The  appellant's  eldest  son,  William  Kenny  Gibbons,  claiming 
to  be  remainderman  in  tail,  had,  after  coming  of  age,  joined  the 
appellant  in  a  disentailing  deed  in  favour  of  the  latter  in  fee;  and 
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under  this  deed  the  appellant  claimed  in  this  suit  to  be  entitled  1880. 
accordingly  to  the  share  in  fee.  The  usual  reference  having  been 
made  to  the  Master  in  Equity,  directing  him  to  inquire  and  report  ^'^"^ 
who  were  the  parties  interested  in  the  land  of  which  partition  was  Gibbons. 
sought,  that  officer  doubted  whether  Wm.  Kenny  Gibbons  took  more 
than  an  estate  for  life,  with  remainder  in  tail  male  to  his  infant  son, 
the  present  respondent,  in  which  case  the  disentailing  deed  would  be 
inoperative,  and  the  respondent  would  be  entitled  to  the  appellant^s 
share  in  remainder ;  and  reported  accordingly.  The  point  arose  upon 
the  effect  which  a  proviso  at  the  end  of  the  will  had  upon  a  preceding 
devise  which  would  otherwise  have  given  Wm.  K.  Gibbons  an  estate 
tail^  which  proviso,  it  was  contended,  cut  down  his  interest  to  an 
estate  for  life,  with  a  remainder  over  which  would  vest  in  his  infant 
son  the  respondent.  The  original  remainders  over  after  the  lives  of 
the  six  grandsons,  purported  to  give  the  shares  of  each,  on  his  decease 
''to  the  use  of  such  grandsons'  first  and  other  sons  successively 
according  to  seniority  of  birth,  in  tail  male,  with  cross  remainders  in 
tail  male.''  There  were,  also,  in  the  will,  various  other  devises  to 
members  of  the  testator's  family  in  corresponding  terms,  and  one  or 
more  devises  in  which  a  life  estate  was  given  to  a  first  taker,  with 
remainder  in  tail  male  to  a  specifically  named  person  then  in  being. 
The  proviso  in  question  was  as  follow : — "  Provided  always  that  if  any 
person  whom  I  have  made  tenant  in  tail  male  of  my  said  estate  shall 
be  bom  in  my  lifetime,  then  and  in  such  case  I  revoke  the  devise  so 
made  to  him,  and  in  lieu  thereof  I  give  and  devise  the  hereditaments 
comprised  in  such  devise  and  appointment  to  the  use  of  the  same 
person  respectively  for  the  term  of  his  natural  life,  and  after  his  or 
her  decease,  to  the  use  of  his  or  her  first  or  every  other  son 
respectively,  according  to  their  seniorities  in  tail  male.''  The 
appellant's  son,  W.  K.  Gibbons,  was  bom  in  the  lifetime  of  the 
testator,  before  the  date  of  the  will ;  and  upon  this  fact  the  appellant 
relied  as  taking  W.  K.  Gibbons  out  of  the  words  ''  shall  be  born  in 
my  lifetime,"  and  therefore  as  taking  his  case  out  of  the  proviso 
altogether.  In  the  argument  before  us,  it  formed  no  direct  part  of 
the  case  of  either  party  to  inquire  into  the  effect  of  the  proviso  upon 
the  particular  devise  or  devises  in  which  the  remaindermen  in  tail 
were  specially  named  by  the  testator ;  but  the  question  was  introduced 
as  having  a  bearing,  more  or  less,  upon  the  interpretation  of  the 
devise  immediately  in  question ;  and  I  myself  gave  particular  attention 
to  the  point  because  I  had  grounds  for  believing  that  the  specifically 
named    remaindermen    had   joined    their   hfe-tenant  in  executing 
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1880.  disentailing  deeds,  and  that  properties  now  of  very  great  value  had 
been  sold  under  those  deeds.  For  this  reason  I  was,  and  am,  anxioos 
9.  to  indicate  clearly  the  distinction  between  the  two  sets  of  devises,  bo 
QxBBOKs.  tjjut  Qm.  decision  in  this  case  may  not  give  rise  to  any  questioning  of 
titles  under  those  sales.  To  my  mind,  the  cases  are  very  different ; 
for  although  it  is  true  that  a  later  inconsistent  feature  in  a  will  must 
prevail  over  an  earlier  one,  the  Court  must  escape  from  that  incon- 
sistency if  it  can  reasonably  do  so,  and  if  there  are  other  features  in 
the  will  in  which  the  later  one  can  operate  without  such  inconsistency. 
In  the  cases  in  which  the  testator,  exceptionally,  gave  land  to  A  for 
lifo,  with  remainder  to  B  in  tail,  it  would  be  a  palpable  and  absurd 
inconsistency  to  attach  the  proviso  to  the  devise  so  as  to  make  it  run 
thus — "  I  give  to  B  the  remainder  in  tail,  provided,  however,  that  he 
shall  take  only  for  life,  with  remainder  to  his  sons  in  tail."  The 
expression  in  the  proviso,  "  If  any  person  whom  1  have  made  tenant 
in  tail  male  of  my  said  estate  shall  be  born  in  my  lifetime  "  may  be 
appropriately  applied  to  classes  of  unnamed  devisees,  of  whom  it 
would  necessarily  be  uncertain  whether  those  who  would  be  alive  at 
the  testator's  death  might  prove  to  have  been  born  earlier  or  later, 
but  not  80  to  individuals  whom  the  testator  knew  to  be  already  in 
life,  and  whom  he  had  specially  singled  out  for  remainders  in  tail. 
It  is  not  questioned  that  the  proviso  applies  more  or  less  to  the 
unnamed  classes,  but  the  point  is  whether  the  testator  has  by 
his  language  divided  those  classes  into  two  branches,  consisting 
'  '  respectively  of  persons  bom  before  his  wUl,  and  persons  bom 
at  a  subsequent  date;  and  whether  he  has  included  the  latter 
only  in  the  revocatory  and  redevising  terms  of  the  proviso.  Of 
course  we  must,  in  this  case,  as  on  all  other  testamentary 
questions,  seek  for  the  intention  of  the  testator,  unless  the  language 
is  too  express  to  admit  of  question  or  of  collateral  evidence  of  that 
intention.  In  this  case  I  do  not  think  the  words  are  thus  express, 
for  the  terms,  '^  Shall  be  born  in  my  life  time,"  are  certainly 
susceptible  of  ambiguity  in  respect  of  the  particular  time  of  birth 
during  lifetime.  It  is  but  a  form  of  expression  which  may  have 
different  meanings  in  that  respect,  according  to  the  context  or 
to  circumstances.  In  some  languages,  as  in  Latin  and  French,  the 
present  tense  is  commonly  used  with  the  word  signifying  "  born " 
{natus  or  ne),  although  the  expression  refers  to  persons  bom  in  some 
past  time ;  as  if  it  were  said  that  such  a  person  is  "  a  person  bom  " 
in  such  a  country,  that  is  to  say,  whose  birth  had  taken  place  there. 
So  here,  the  expression  "  shall  be  bora  "  may  be  intended  to  desig- 
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nate  persons  of  whom  it  could  be  said^  at  the  testator's  deaths  that  1880. 
they  are  persons  who  were  bom  in  his  lifetime.  The  proviso  com-  ~~Z~ 
mences  with  the  words  "  If  any  person  -"  and  it  would  be  no  viola-  v. 
tion  of  the  canons  of  interpretation  to  read  the  words  ^^  shall  be  bom ''  Gibbows. 
thos^  "  shall  be  persons  born ;''  in  which  case  the  word  "  shall ''  wonld 
apply  to  the  time  of  the  testator's  death,  and  the  word  "  bom  "  would 
as  clearly  apply  to  birth  at  any  time  during  the  testator's  lifetime. 
And  as  we  must  make  the  will  speak  only  from  the  testator's  death, 
this  is,  I  think,  the  most  reasonable  way  of  interpreting  the 
proviso.  And  if  we  pass  beyond  a  critical  examination  of  the  precise 
words  of  the  clause,  and  seek  to  discover  the  testator's  intention,  we 
mnst  first  inquire  what  was  his  object  in  inserting  this  proviso ;  and  I 
agree  with  the  Primary  Judge  that  it  must  have  been  to  escape  as  far 
as  possible,  the  rule  against  perpetuities.  Such  being  his  object,  we  can 
find  no  ground  for  his  drawing  a  line  between  ''lives  in  being"  which 
had  commenced  by  birth  before  the  date  of  the  will,  and  those  which 
commenced  subsequently.  All  who  were  ''  in  being  "  at  the  testator's 
death  would  be  in  the  same  category  in  respect  of  this  object.  Then 
again,  if  we  ask  ourselves  what  indication  the  testator  has  given  for 
any  preference,  or  what  ground  he  had  for  the  preference  of 
descendants  born  prior  to  the  date  of  his  will,  over  those  to  be 
bom  after  it,  we  can  find  no  traces  of  any  intention  to  that 
effect,  or  of  any  such  ground.  On  the  contrary,  all  the  unnamed 
members  of  the  classes  are  in  the  same  blood  relation  to 
him,  without  distinction  in  that  respect;  and  all  were  apparently 
the  objects  of  equal  affection  and  favour;  and  for  aught  the 
Court  can  know  from  the  will,  those  already  bom  (great-grandchildren, 
be  it  observed)  were  not  known  to  him  personally  so  as  to  occasion 
any  disposition  to  favour  them  more  than  those  who  were  yet  to  be 
bom  of  the  same  stocks.  Is  it,  then,  likely  that  the  testator  intended 
to  draw  an  arbitrary  line  between  them,  and  to  give  estates  in  fee  tail 
to  one  branch  and  life  estates  only  to  the  other  7  I  think  not.  And 
,  if  he  did  so  intend,  the  question  may  be  asked  why  did  he  not,  when 
having  so  marked  a  distinction  present  to  his  mind,  make  it  plain  and 
prominent  by  the  language  which  he  used ;  as  by  adding  the  words, 
"  after  the  date  of  this  my  will."  This  he  surely  might  have  been 
expected  to  do  instead  of  using  the  ambiguous  language  of  this 
proviso.  Altogether,  it  seems  to  me  that  the  two*  supposed  branches 
are  in  the  same  category,  and  that  the  distinction  set  up  for  the 
appellant  cannot  be  imputed  to  the  testator.  Consequently,  I 
consider  that  the  devise  under  which  W.  K.  Gibbons  claimed  to  be 
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1880.        teDant  in  tail  was  cut  down  to  a  life  estate,  and  that  the  appeal  mast, 
therefore,  be  dismissed.   Some  cases  were  referred  to  in  the  argument, 
v.  but  they  were   so   clearly  distinguishable  that   I   do  not  think  it 

Gibbons,  necessary  to  say  more  in  reference  to  them  than  that  the  Court  has 
not  here  to  struggle  against  a  disinherison  or  total  passing  over  of 
any  apparent  object  of  the  testator^s  bounty  by  a  particular  inter- 
pretation of  the  words,  '^ shall  be  bom  in  my  lifetime;"  for  here 
the  e£fect  of  the  proviso,  according  to  our  interpretation  of  it,  is  still 
to  keep  the  estates  in  the  same  line  of  devisees,  and  merely  to  reduce 
the  second  taker's  estate  to  an  interest  for  life,  while  preserving  the 
fee  for  his  own  issue  after  him.  In  fact,  he  and  his  issue  are  much 
in  the  same  position  as  that  in  which  the  original  words  of  devise 
would  have  placed  them  but  for  the  power  of  disentailment  given  by 
statute. 

WiNDEYER,  J.  I  regret  that  I  have  not  the  good  fortune  to  be 
satisfied  with  the  arguments  adduced  by  the  respondent  in  this  case, 
because  I  feel  that  my  brother  Judges  are  more  likely  to  be  right  in 
the  conclusion  at  which  they  have  arrived  than  I  am,  but  differing 
from  them  as  I  do,  I  feel  bound  to  express  the  doubts  which  I 
entertain  as  to  the  construction  sought  to  be  put  upon  the  proviso  in 
question  by  the  Respondent.  The  question  raised  is  one  of  great 
importance,  not  only  to  the  parties  immediately  before  us  in  this  case, 
but  to  others  interested  under  the  will  whose  titles  may  be  affected 
by  this  decision.  A  valuable  portion  of  the  testator's  estate  is 
situated  in  the  colony  of  Victoria,  and  litigation,  it  appears,  has 
already  taken  place  there  with  reference  to  the  construction  of  this 
will.  It  appears,  moreover,  that  in  the  case  of  Lynch  v.  Johnsati  (10) 
the  Supreme  Court  of  Victoria  gave  a  decision  upon  the  precise  point 
now  submitted  for  our  judgment,  and  arising  under  the  proviso  in 
question.  This  decision,  given  two  years  ago,  does  not  appear  to 
have  been  overruled  by  any  judgment  of  the  Privy  Council,  and 
though  of  course  not  a  judgment  binding  upon  us,  it  is  an  expression 
of  opinion  by  learned  judges,  which  is  well  entitled  to  Our  con- 
sideration, and  which,  coming  as  it  does  from  a  Court  of  co-ordinate 
rank,  fortifies  me  in  diffidently  expressing  my  difference  of  opinion 
from  the  majority  of  this  Court.  The  question  is,  what  operation 
was  the  proviso  intended  to  have  7  Was  it  intended  to  operate  upon 
the  whole  class  of  devisees  to  whom  the  testator  had  given  an  estate 
in  tail  male,  or  was  it  intended  to  affect  a  portion  only  of  that  class, 

(10)  4  Victorian  Law  Reports,  p.  263. 
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as  the  appellant  contends^  viz.^  those  bom  after  the  date  of  the  1880. 
testator's  will  ?  The  appellant^s  son^  a  great-grandson  of  the  testator^ 
claims  to  be  entitled  as  remainderman  after  the  lives  of  the  testator's 
six  grandsons  under  a  devise  *'  to  the  use  of  such  grandson's  first, 
and  other  sons  successively,  according  to  seniority  of  birth  in  tail 
male  with  cross  remainders  in  tail  male."  There  are  also  devises 
in  which,  after  a  life  estate  to  a  first-taker,  there  are  remainders 
over  in  tail  male  to  specifically  named  persons  then  living.  Having 
thus  specifically  given  these  estates  in  tail  male  to  persons  named 
by  him,  and  to  the  class  mentioned,  at  the  end  of  his  will, 
there  is  the  proviso  following: — "That  if  any  person  whom  I 
have  made  tenant  in  tail  male  of  my  said  estate  shall  be  born 
in  my  life  time,  then  and  in  that  case  I  revoke  the  devise  so 
made  to  him,  and  in  lieu  thereof  I  give  and  devise  the  hereditaments 
comprised  in  such  devise  and  appointment  to  the  use  of  the  same 
person  respectively  for  the  term  of  his  or  her  natural  life,  and  after 
his  or  her  decease,  to  the  use  of  his  or  her  first  and  every  other  sons 
successively  according  to  their  seniorities  in  tail  male."  And  it  is 
contended  that  the  effect  of  this  proviso  is  to  cut  down  the  estate  of 
the  appellant,  who  was  born  in  the  testator's  life-time,  before  the 
date  of  the  will,  to  a  life  estate.  To  give  effect  to  this  construction, 
the  Respondent  is  driven,  it  appears  to  me,  to  contend  that  the 
testator,  though  he  plainly  intended  to  give  estates  in  tail  to  certain 
persons  whom  he  named,  and  whom  he  therefore  knew  to  be  bom  in 
his  life-time,  immediately  after,  and  one  might  say  in  the  same 
breath,  deprived  them  of  the  estates  which  he  had  so  given,  and  cut 
them  down  to  a  life  estate ;  and  this  conclusion,  which  seems  to  me 
the  only  logical  conclusion  that  can  be  arrived  at,  if  the  argument  of 
the  Respondent  is  to  be  relied  upon,  appears  to  be  adopted  by  his 
Honor  Mr.  Justice  Hargrave.  An  attempt  has,  indeed,  been  made 
to  distinguish  the  case  of  the  devisees  named  as  takers  in  tail  male 
from  the  case  of  the  Appellant,  but  the  arguments  used  to  create  the 
distinction  fail  to  satisfy  me.  No  wider  expression  could  be  used  by 
the  testator  than  the  words,  "if  any  person  whom  I  have  made 
tenant  in  tail  male ;"  and  I  am  at  a  loss  to  understand  how  those 
who  are  named,  and  therefore,  if  possible,  more  specifically  marked 
out  as  tenants  in  tail,  are  to  be  exempt  from  the  operation  of  the 
proviso,  whilst  others,  because  unnamed,  are  to  be  subject  to  its 
operation.  Such  a  double  construction  of  the  proviso,  it  appears  to 
me,  would  be  most  unsatisfactory,  and  I  am  therefore  compelled  to 
seek   for  a  construction    which,   without    nullifying    the   manifest 
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1880.  intention  of  the  testator  to  give  certain  persons  an  estate  in  tail,  will 
Roberts  ^'^®  ^^  ^^  intelligible  meaning.  This  construction^  it  seems  to  me,  is 
V.  to  be  fotmd  in  that  contended  for  by  the  Appellant.  In  another 
iBBovs.  ciQugg  Qf  ^Y^^  y^iii  ^j^g  testator  draws  the  distinction  as  to  his  grand- 
children contended  for  by  the  Appellant  by  using  the  words^  ''  now 
bom  or  hereafter  to  be  born.''  It  appears  to  me  that  having  given 
estates  in  tail  male  to  certain  living  persons  whom  he  names^  and  to 
his  great-grandchildren,  and  having  afterwards  in  the  proviso  declared 
that  estates  for  life  only  shall  be  given  to  persons  "  who  shall  be 
bom  in  my  life-time/'  by  using  those  words  of  futurity  he  clearly 
contemplated  the  birth  of  persons  at  a  time  future  to  the  date  at 
which  he  was  then  speaking  in  his  will,  and  that  with  regard  to  those, 
perhaps  to  him,  unknown  persons  who  would  otherwise  be  entitled  to 
estates  tail,  he  provided  they  should  only  take  a  life  estate.  The 
argument  founded  upon  the  rule  that  the  will  must  be  made  to  speak 
from  the  testator's  death,  does  not  appear  to  me  to  apply  so  as  to 
afford  any  solution  of  the  difficulty  to  be  dealt  with,  as  it  is  dear  from 
the  terms  of  the  24th  section  of  the  Wills  Act,  adopted  by  our  3rd 
Victoria  No.  6,  that  they  are  to  be  so  construed  only  with  reference 
'^  to  the  real  estate  and  personal  estate  comprised  in  them,"  for  the 
purpose  of  determining  what  property  passes  by  the  will.  The 
argument  consequently  founded  upon  the  necessity  of  such  a 
construction,  "  unless  a  contrary  intention  shall  appear  by  the  will," 
falls  with  it.  Indeed,  as  it  is  apparent  that  the  testator  meant 
certain  named  persons  to  take  estates  in  tail,  a  construction 
founded  upon  the  necessity  of  making  the  will  generally  speak 
from  the  time  of  the  testator's  death,  if  there  were  such  a 
rule,  involving  as  such  construction  the  defeat  of  the  testator's 
manifest  intention  mentioned,  would,  it  seems  to  me,  be  clearly 
wrong  as  being  against  such  ^'apparent  contrary  intention." 
There  clearly  could  be  no  arbitrary  rule  that  for  all  purposes 
a  will  is  to  speak  from  the  testator's  death,  as  from  its 
nature  it  is  an  instrument  which,  in  the  words  of  Lord  Mansfield 
in  Spring  v.  Biles  (11),  "Speaks  at  different  times  for  different 
purposes,  to  many  purposes  from  the  date,  to  other  purposes 
from  the  testator's  death."  In  this  case,  for  the  reasons  I  have  given, 
it  appears  to  me  that  the  will  must  be  taken  to  be  speaking  from  its 
date,  a  reading  that  is  strictly  in  accordance  with  its  plain  gram- 
matical construction,  is  not  inconsistent  with  any  clearly  expressed 
intention  of  the  testator,  harmonises  with  a  distinction  drawn  by  him 

(11)  1  T.  R.  435. 
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in  other  parts  of  bis  will,  and  gives  a  reasonable  effect  to  the  1880. 
character  of  the  proviso  in  drawing  a  distinction  between  devisees  _. 
whom  the  testator  may  have  known,  and  those  whom  he  might  never  _  v. 
know,  a  matter  not  to  be  lost  sight  of,  when  it  is  evident,  as  pointed 
out  in  the  judgment  of  the  Supreme  Court  of  Victoria,  that  the 
testator  had  preferences  amongst  the  objects  of  his  bounty.  Not 
much  reliance  as  guides  to  the  construction  of  this  will,  it  appears  to 
me,  can  be  placed  upon  the  cases  cited  for  the  Respondent — Hebble- 
thwaite  v.  Cartvrright,  Hfiwitt  v.  Ireland,  and  Manning  v.  Chambers, 
as  they  are  cases  where  the  judgments  of  the  Court,  proceeded  upon 
the  manifest  intention  of  the  settlors,  and  where  the  effect  of  reading 
the  instruments  otherwise  would  have  been  to  deprive  the  intended 
beneficiaries  of  all  estate  whatever.  Here,  however,  it  appears  to  me 
there  is  no  reason  for  resorting  to  a  technical  rule  of  construction 
applied  in  the  cases  cited  for  the  purpose  of  getting  over  a  difficulty 
which  does  not  exist  in  this  case.  So  in  the  case  of  Barnes 
V.  Jennings,  the  settlor  limited  an  estate  to  a  person  with 
the  manifest  intention  that  in  the  event  of  his  being  out  of  the 
way  at  the  settlor's  death  the  estate  should  go  over.  As  the 
person  happened  to  be  out  of  the  way  by  reason  of  his  not  being  in 
existence  when  the  settlement  was  executed  the  Court  held  that  the 
estate  went  over,  and  so  carried  out  the  intention  of  the  settlor;  the 
words  of  futurity,  "  if  he  should  die,''  in  that  case  it  may  be  remarked, 
being  given  effect  to  as  indicating  that  the  settlor  conceived  the 
person  to  be  alive.  The  technical  construction  long  put  upon  the 
words  •*  born  "  and  "  to  be  bom,"  to  prevent  (as  Lord  Talbot  said  in 
Hebblethwaite  v.  Cartwright)  "the  great  confusion  which  would 
otherwise  be  in  descents  by  letting  in  the  younger  before  the  elder," 
may  be  reasonably  enough  applied  if,  as  Vice-Chancellor  Knight 
Bruce  points  out  in  Early  v.  Benbow  (12)  '^  there  be  neither  explana- 
tory context  nor  explanatory  circumstances  admissible  "  (followed  by 
V.  C.  Wood,  in  Almadi  v.  Horn  (13),  but  where  the  words  of  futurity 
here  used,  *^  shall  be  bom  "  may  be  well  taken  to  apply  as  the  words 
"may  be  bom  "  were  taken  in  the  case  of  Storrs  v.  Benbow,  by  Sir 
John  Leach  (14),  as  providing  for  the  birth  of  children  between  "  the 
making  of  the  will  and  the  death  "  it  appears  to  me  safer,  to  use  the 
words  of  the  Master  of  the  Rolls  in  Early  v.  Middleton  (15),  cited  for 
the  Appellant,  to  discover  the  meaning  of  the  words  the  testator  has 

(12)  15  L.  J.  Gh.  p.  169.  (14)  2  Myl,  and  E.,  p.  48. 

(13)  1  H.  and  M.  630.  (15)  14  Bevan,  p.  458. 
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1880.       used^  than  to  assume  he  has  used  the  words  for  an  object  expressed 
"r~^^     in   a  very  obscure  manner,  and  to  avoid  the  infringing  of  Che  rule 
V.  against  perpetuities,  which  it  has  not  been  shown  he  would  otherwise 

iBBONs.     Y^^yQ  ]yQQii  violating. 

Appeal  dismissed. 


1880.  Ex  PABTE  J.  A.  INCH  and  the  Lttnact  Act  of  1878  (1). 

Mat/,  Lunacy — Practice — m.  116-119  ;  1S7  ;  138 — Jurisdidion  qf  Masier — Report, 

The  Master  in  Lunacy  has  original  jurisdiction  to  entertain  and  report  on 
*'  proposal  and  State  of  Facts  "  respecting  the  dealing  with  an  estate  without  any 
oi-der  of  reference  from  the  Court  or  prior  petition. 

The  proposal  of  John  Williams^  Crown  solicitor^  the  committee  of 
the  person  and  estate  of  the  above  named  Jane  Ann  Inch  respecting 
the  management  of  her  estate. 

1.  By  an  order  of  the  Court  dated  the  4th  day  of  September,  1858, 
it  was  directed  that  the  sum  of  £700  then  standing  to  the  credit  of 
the  estate,  and  any  other  sums  of  money  which  might  from  time  to 
time  stand  to  the  credit  of  the  estate,  should  be  invested  by  the 
Master  in  Equity  on  such  security  as  he  should  approve. 

2.  By  an  Indenture  dated  March  11,  1861,  made  between  J.  F. 
Clements  of  the  first  part,  Charles  McFhillamy  of  the  second  part, 
and  G.  H.  Deffell,  the  Master  in  Equity,  of  the  third  part,  after 
reciting  that  by  an  Indenture  dated  May  15,  1854,  made  between 
Charles  Henry  Green  of  the  one  part,  and  the  said  Charles 
McFhillamy  of  the  other  part,  the  parcel  of  land  in  the  now  reciting 
Indenture  mentioned  was  mortgaged  to  Charles  McFhillamy  for  the 
sum  of  j£1500,  bearing  interest  at  5  per  cent. ;  and  after  reciting 
that  by  an  Indenture  dated  May  14,  1857,  and  made  between  C.  H. 
Green  of  one  part  and  J.  E.  Clements  of  the  other  part,  the 
hereditaments  were  for  the  consideration  therein  mentioned,  granted 
and  released  by  C.  H.  Green  to  J.  F.  Clements,  his  heirs  and  assigns, 
subject  to  the  above  recited  mortgage ;  and  after  reciting  that  the 
sum  of  £1500  was  still  due  and  owing  to  C.  McFhillamy,  all  interest 
thereon  being  paid.     And  after  reciting  the  before  mentioned  order 

(1)  Before  Hargrave  P. J. 
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of  the  Conrt,  and  that  there  was  standing  to  the  credit  of  the  estate       1880. 
jE1400  and  upwards,  and  that  J.  F.  Clements  had  requested  the~ 

Ivy  T*AR'np 

Master  in  Equity  to  advance  the  sum  of  £1400^  which  the  Master  j.  a.  Inch. 
had  agreed  to  do.  And  after  reciting  that  the  principal  sum  of 
£1500  so  due  to  C.  McFhillamy  should  be  paid  by  the  Master  out 
of  the  sum  so  to  be  advanced  to  J.  F.  Clements^  as  far  as  the  same 
would  extend^  the  balance  being  paid  by  J.  F.  Clements ;  Charles 
McFhillamy  had  agreed  to  concur  in  and  execute  the  now  reciting 
indenture.  It  was  witnessed  that  the  above  agreement  was  carried 
out^  and  that  the  land  was  mortgaged  for  6  years,  at  7  per  cent, 
to  the  Master  in  Equity  for  the  sum  of  £1400.  The  mortgage 
contained  the  usual  power  of  sale  to  be  exerciseable  by  the  Master  in 
Equity  for  the  time  being. 

8.  By  an  order  of  the  Supreme  Court  of  the  20th  of  November, 
1868,  John  Williams  was  appointed  Committee  of  the  person  and 
estate  of  the  said  Jane  Ann  Inch,  and  she  is  now  a  lunatic  confined 
in  the  private  lunatic  asylum  at  Cook^s  River. 

4.  J.  F.  Clements  did  not  repay  the  principal  sum  or  any  part 
thereof,  at  the  expiration  of  5  years  or  since ;  and  there  was  a  large 
sum  owing  to  the  estate  by  J.  F.  Clements  in  respect  of  the  principal 
and  interest  due. 

5.  It  would  be  for  the  advantage  of  the  estate  if  the  hereditaments 
comprised  in  the  mortgage  were  forthwith  sold  and  the  proceeds  paid 
to  the  Master  in  Lunacy  for  the  maintenance  of  the  said  Jane  Ann 
Inch. 

The  said  John  Williams  accordingly  proposed  (1)  That  the  Master 
in  Lunacy  should  exercise  the  power  of  sale  of  the  hereditaments 
vested  in  him  by  the  mortgage.  (2)  That  he  should  certify  that  this 
proposal  was  proper  to  be  made  and  that  costs  should  be  allowed  as 
between  solicitor  and  client.  (3)  That  for  the  purposes  aforesaid  he 
might  take  all  necessary  enquiries,  &c. 

That  proposal  was  supported  by  an  affidavit  of  John  Williams. 

The  proposal  and  state  of  facts  were  duly  filed ;  the  Master  in 
Lunacy,  under  section  116  of  the  Lunacy  Act  of  1878,  after  con- 
sideration, and  after  hearing  Mr.  F.  Barton  of  Counsel,  for  the 
Committee,  reported  in  accordance  with  the  state  of  facts  and  that 
the  said  mortgage  had  by  an  indenture  dated  16th  February,  1867, 
been  duly  transferred  to  him  by  the  Master  in  Equity,  by  the  said 
G.  H.  Defifell. 

Consequent  on  and  subject   to  the  confirmation  by  the  Primary 
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1880.       Judge^  the  Master  reported  and  as  far  as  he  was  empowered  to  doj 
"~~  directed. 

Ex  PABTK 

J.  A.  Inch.  '^  (1)  That  the  sale  of  the  hereditaments  be  proceeded  with  by 
private  contract  or  public  auction^  subject  to  such  provisions  as  to  the 
Court  might  seem  fit.  (2)  That  Messrs.  R.  W.  Oakes  be  appointed 
auctioneers  to  conduct  and  carry  out  the  said  sale^  if  the  said 
hereditaments  be  not  previously  disposed  of  by  private  contract.  (3) 
That  for  the  purposes  aforesaid  it  be  referred  to  me  as  the  Master  in 
Lunacy  of  this  Honorable  Courts  to  give  directions  and  to  fix  the 
reserve  price  to  take  the  necessary  steps  to  carry  out  the  said  sales, 
and  to  obtain  proper  conveyances  by  the  proper  parties  to  the  sale.'' 

That  report  of  the  Master  was,  under  section  138,  confirmed  by 
the  Primary  Judge  without  petition,  as  no  special  order  was  made  or 
objections  filed^  under  section  137  of  the  Act.  After  the  report  had 
been  confirmed  the  Master  was  again  applied  to  (on  warrant)  for 
further  directions.  A  sale  by  auction  being  abortive,  the  heredita- 
ments were  agreed  to  be  sold  by  private  contract  to  the  mortgagor. 
Such  sale  being  reported  upon  favorably  by  the  Master. 

Owem,  and  Barton  moved  for  the  confirmation  of  that  report.  The 
whole  of  the  expenses  were  by  arrangement  to  be  paid  by  the 
purchaser,  and  though  the  price  agreed  upon  was  less  than  the 
principal  sum  and  interest  due  on  the  mortgage,  it  was  the  full  value 
of  the  property  and  it  exceeded  considerably  the  highest  bid  at 
auction. 

The  Primary  Judge.  I  confirm  the  report,  as  it  appears  that 
the  best  price  obtainable  has  been  procured,  and  under  the  circum- 
stances the  sale  to  the  mortgagor  is  ratified.  In  applying  to  the 
Master  in  the  first  instance  under  sections  116  and  119  of  the  Lunacy 
Act  of  1878,  the  proper  practice  has  been  followed. 

Report  eonfirffied. 
Solicitor  for  the  Committee — Mr.  Salter. 


yoL.  L]  SQTTrrr  cases.  61 


CABKELL  V.  McLENNAN  aitd  Wivb.  1880. 


Bpecyic  petfarmcmee— Decree  agamet  a  married  woman-^Agreemeni  5y  married  SepUmber  22. 

wmum,  wUh  power  tf  appobUm/ent — Partiee. 

Lftad  WM  oonveyed  by  Mtileinent»  mftde  in  oontempUtiaii  of  the  marriAge  of  M. 
to  Tnurtees  And  their  heirs,  to  the  vae  of  M.,  m  therein  mentioned,  vis. :  in  tmst 
for  M.,  end  to  end  for  ench  ueee  and  for  snch  ends,  intents,  and  porposes,  as  she 
ihoald  by  any  deed,  or  deeds,  or  by  her  last  will  and  testament,  (notwithstanding 
that  she  might  be  married  at  the  time  of  executing  snch  an  instmment  or 
inatniments)  direct,  limits  and  appoint,  with  remainder  over  in  defaolt  of 
^pointment. 

11,  afterwards  doling  ooyertnre,  agreed  by  simple  contract  in  writing  to  sell  the 
settled  lands. 

HM,  that  specifio  performance  of  the  contract  oonld  not  be  decreed  against  M. 
ki  permmanit  and  that  her  estate  was  not  bonnd. 

Apteal  from  the  dedsioD  of  the  Primary  Judge^  granting  a 
Decree  for  specific  performance  against  the  Defendant,  Margaret 
McLennan,  of  the  agreement  hereafter  mentioned  and  alleged  to 
have  been  entered  into  by  her. 

The  bill  was  filed  by  George  Camell  against  John  McLennan  and 
Margaret  McLennan  his  wife. 

Margaret  McLennan  who  was  living  apart  from  her  husband,  was 
the  real  Defendant,  her  husband  being  joined  as  Defendant  only  for 
the  sake  of  conformity.  * 

It  appeared  from  the  bill,  that  Margaret  McLennan  being,  when 
a  feme  sole,  seized  in  fee  of  certain  lands  in  contemplation  of  her 
*  marriage  with  the  Defendant,  John  McLennan,  caused  the  same  to 
be  duly  conveyed  by  Indenture  of  Settlement  dated  the  22nd  day  of 
August,  in  1862,  to  the  Trustees  of  the  Settlement  and  their  heirs  to 
the  use  of  the  said  Margaret  McLennan  as  thereinafter  mentioned, 
that  is  to  say  in  trust  always  for  the  said  Mai^ret  McLennan  and 
to  and  for  such  uses  and  for  such  ends,  intents  and  purposes  as  she 
ahould  by  any  deed  or  deeds  or  by  her  last  will  and  testament 
(notwithstanding  that  she  might  be  married  at  the  time  of  executing 
such  instrument  or  instruments)  direct,  limit  and  appoint,  and  in 
default  of  such  direction,  limitation,  or  appointment,  or  on  the  death 
of  the  said  Margaret  McLennan  without  having,  during  her  lifetime, 
made  such  direction,  limitation,  or  appointment,  then  to  the  use  of 
the  said  John  McLennan  his  heirs  and  assigns  for  ever. 

K.8.W.E.,  Vol.  I.,  Eq.  P 
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1880.  By  a  Memorandum  of  Agreement  made  on  the  8th  Joly^  1874^ 

'between  the   Plaintiff  and   the   Defendant,    Margaret  McLennan^ 

Carhkll  ^YiQ  said  Defendant  agreed  to  let  to  the  Plaintiff  the  settled  land 
MoLsNNAN.  with  a  dwelling  house  and  bam  erected  upon  the  same  for 
a  period  of  five  years  upon  the  terms  and  conditions  therein 
mentioned ;  and  upon  the  margin  of  the  paper  on  which  the  said 
agreement  was  written  were  these  words :  "  The  said  George  Gamell 
to  have  the  right  to  purchase  the  said  premises  at  any  time  during 
the  said  lease  for  three  hundred  pounds  sterling/' 

Prior  to  the  expiration  of  the  lease,  the  Plaintiff  applied  to 
purchase  the  said  premises  for  the  sum  of  jPSOO  under  the  alleged 
agreement ;  but  the  Defendant  Margaret  McLennan  refused  to  sell 
the  same  to  him,  and  on  the  expiration  of  the  lease  proceedings  in 
ejectment  were  initiated  by  the  Defendants  to  recover  the  same.  The 
Plaintiff  consequently  brought  this  suit,  to  compel  specific  performance 
of  the  contract  for  sale  and  to  stay  the  proceedings  in  ejectment. 

There  was  some  conflict  of  evidence  as  to  whether  the  agreement 
giving  the  Plaintiff  a  right  to  purchase  the  Premises  at  the 
expiration  of  the  lease  was  ever  in  fact  entered  into  by  the 
Defendant  Margaret  MdLennan,  to  which  however,  it  is  unnecessary 
for  the  purposes  of  this  case  to  refer. 

The  Defendants  appealed  from  the  decree  of  the  Primary  Judge, 
upon  the  following  (among  other)  grounds : 

1.  That  the  Defendant,  Margaret  McLennan,  being  a  feme  covert, 
and  not  having  a  separate  estate  in  the  said  land,  could  not  enter 
into  a  contract  in  respect  of  such  lands. 

2.  That  the  Defendant,  Margaret  McLennan,  being  at  the  time  she 
is  alleged  to  have  entered  into  the  said  contract,  and  now,  a  feme 
covert,  his  Honor  ought  not  to  have  decreed  specific  performance 
against  her  personally. 

8.  That  the  Trustees  of  the  settlement  dated  the  22nd  day  of 
August,  1862,  were  not  parties  to  this  suit. 

Owen  for  the  Appellant.  No  personal  decree  can  be  made  against 
a  married  woman.  Fry  on  Specific  Performance  (2) ;  Aylett  v. 
Ashton  (8) ;  Martin  v.  Mitchell  (4).  The  Trustees  should  have 
been  parties  to  the  suit ;  the  decree  could  only  be  against  the  estate : 
Francis  v.  Wigzell  (5).     He  was  stopped  by  the  Court. 

(2)  p.  72.  (4)  2  Jac.  and  W.,  425. 

(S)  1  My.  &  Cr.,  111.  (6)  1  Madd.,  262. 
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Oordon  and  Knox  for  the  Respondents.  A  decree  against  the  1880. 
Trustees  would  he  of  no  use.  They  could  not  convey  without  an 
appointment  by  the  married  woman.  The  Trustee  Acts  provide  the  A^^||™^ 
means  of  appointing  if  the  married  woman  refuses  to  appoint,  and  McLbnkak. 
enable  the  Court  to  carry  out  their  decree.  (Sec.  28  of  the  Trustee 
Act  of  1852  and  Sec.  2  of  the  Trustee  Extension  Act  of  1853.)  The 
Court  declares  that  the  married  woman  is  a  trustee  within  the 
meamng  of  those  Acts.  [Sib  William  Mannino.  Can  the  Court 
appoint  a  person  to  exercise  her  power  of  appointment  7]  A  married 
woman  can  bind  herself  by  contract  where  there  is  a  power  of 
appointment :  Sugden's  Vendors  and  Fur  chaser 8  (6).  Lord  St. 
Leona/rds  there  dissents  from  the  dictum  of  Sir  Thomas  Plumer 
in  Ma/rtin  v.  MitchelL  Darfs  Vendors  and  Purchasers  (7) ;  Stead 
v.  Nelson  (8) ;  Dowell  v.  Dew  (9) ;  Taylor  v.  Meads  (10) ;  Pride  v- 
Bubb  (11) ;  Pica/rd  v.  Hine  (12) ;  London  OhaHered  BanJe  v. 
Lempriere  (18) ;  Brighfs  Husband  and  Wife  (14). 

Owen  in  reply.  All  the  cases  cited  are  cases  where  the  married 
woman  has  had  separate  estate^  here  there  is  no  estate  to  the  separate 
use  of  Mrs.  McLennan  at  all.  The  words  sufficient  to  give  a  married 
woman  separate  estate  are  well  known  and  are  referred  to  in  Lewin 
on  Trusts  (15).  No  such  necessary  words  have  been  used  here. 
The  only  authority  cited  for  the  Respondents  is  the  doubt  thrown  by 
Lord  Lyndhurst  and  Lord  St  Leonards  on  the  dictum  of  Sir 
Thomas  Plumer  in  Ma/rtin  v.  Mitchell.  If  a  contract  cannot  be 
enforced^  it  is  practically  invalid.  [Sib  W.  Mannino,  J.,  refers  to 
Oalloway  v.  Mobbs  (16)  and  Owen  v.  Dichinson  (17).]  In  Picard 
V.  nine  the  Trustee  was  made  a  party.  [Faucbtt,  J.  Wherever 
the  Trustee  is  made  a  party,  it  is  because  the  property  is  in  him.] 
The  Trustee  Acts  do  not  apply  to  married  women  at  all  but  only  to 
persons  in  whom  the  estate  is  vested.  A  mere  power  of  appointment 
IS  no  estate,  and  her  life  estate,  not  for  her  separate  use,  cannot  be 
dealt  with  by  her  except  by  deed  duly  acknowledged. 

Habobave,  J.  I  am  extremely  glad  that  this  case  has  been 
re-argued.  This  is  a  case  of  a  colonial  settlement,  and  is  in  fact  no 
settlement  at  all,  inasmuch  as  by  it  a  power  is  given  to  get  rid  of  the 

(6)  p.  206.  (12)  L.IL,  6  Ch.  App.,  274. 

(7)  p.  999,  5th  ed.  (13)  L.R.  4,  P.O.,  672. 

(8)  2  Beav.,  246.  (14)  Vol.  H.,  p.  60. 

(9)  1  Y.  &  Coa  CO.,  346  ;  12  L.  J.,    (15)  p.  636. 

CL,  159,  on  appeal.  (16)  II  S.C.R.,  Eq.,  36. 

(10)  34  L.J.  Ch.,  203.  (17)  1  Cr.  &  Phi.  48. 

(11)  L.R.,  7  Ch.  App.,  64. 
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1880.  whole  settlement.  I  am  ineliiied  to  think  that  I  have  gone  too  fiff, 
and  I  am  inclined  to  support  the  contention  that  a  married  woman 

^^J^"^  oonld  not  bind  her  estate  by  such  a  contract  as  this.  At  any  rate  I 
MoLuivAK.  do  not  wish  to  open  the  door  to  allowing  a  married  woman  to  be 
deprived  of  her  property  by  a  few  strokes  of  the  pen.  I  think  the 
appeal  should  be  sustained  and  the  decree  set  aside. 

Faucett,  J.  I  am  of  opinion  that  this  decree  should  be  set  aside 
The  deed  of  settlement  is  in  these  words.  [His  Honor  read  the 
settlement.]  If  Mrs.  McLennan  had  an  estate  in  fee  I  think  she 
could  make  this  contract  to  bind  her  estate ;  but  she  had  not  such  an 
estate ;  she  had  an  estate  (not  for  her  separate  use)  for  life^  with  a 
power  of  appointment  in  fee.  It  is  always^  in  these  cases^  the  estate 
that  is  made  liable ;  there  are  no  cases  to  show  that  the  Court  ever 
made  a  decree  against  ft  married  woman  to  compel  her  touazecute  a 
power  oi  appointment.  The  object  of  these  powers  is  to  protect  a 
married  woman  against  her  husband^  and  another  object  is^  that  if 
she  does  not  make  the  appointment  in  a  proper  manner  the  remain- 
der men  are  not  prejudiced.  A  married  woman  cannot,  by  a  mere 
writings  get  rid  of  the  power  introduced  by  her  protection.  In  other 
words,  this  is  an  appointment  under  a  power  giving  an  estate  which 
she  has  only  power  to  convey  in  a  particular  way.  It  would  be  doing 
away  with  the  protection  which  the  settlement  gives  her. 

Sib  W.  ManninOj  J.  I  am  of  the  same  opinion.  If  the  Court 
has  any  doubts  on  the  point,  it '  ought  not  to  decree  specific 
performance,  it  is  better  to  leave  the  parties  in  statu  quo.  I  am  not 
prepared  to  give  an  opinion  definitely,  that  a  married  woman  having 
a  power  to  appoint  could  not  by  definite  agreement  bind  herself  to 
execute  that  power,  or  that  we  could  not  compel  specific  performance 
of  such  a  contract,  but  I  think  it  is  not  desirable  that  the  Court 
should  enforce  such  a  flimsy  contract  as  this ;  even  assuming,  as  we 
must  assume,  that  the  words  giving  the  Plaintiff  the  right  to  purchase, 
were  in  the  margin  of  the  lease  when  it  was  executed ;  at  any  rate  it 
is  safer  not  to  do  so. 

This  is  a  decree  in  personctm,  and  in  the  case  of  Oalloway  v.  Mohhs, 
although  the  Court  made  a  decree  in  persanamg  against  a  married 
woman,  his  Honor  the  Primary  Judge  said  in  his  judgment: — 
''  The  Defendant  being  a  married  woman  does  not  give  the  Court  any 
jurisdiction  over  her  in  personam,  except  for  her  protection,  and  also  for 
the  protection  of  her  separate  estate,  if  any,  from  any  but  clearly 
proved  demands.''  I  don't  see  that  this  is  a  ''clearly  proved 
demand." 


I 
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In  the  reeent  case  of  Pieard  v.  Hine,  after  debate  about  the      1880. 
remedy  against  a  married  woman  in  personam,  Lord  Haih$rley  says, 
that  when  a  married  woman  by  entering  into  an  agreementj  allows         ^. 
the  supposition  to  be  made^  that  she  intends  to  perform  the  agreement  MoLsmvah. 
out  of  her  property,  she  creates  a  debt  which  may  be  recovered, 
not  by  reaching  her,  but  by  reaching  her  property.      In  order  to 
have  a  remedy  against  her  property,  we  must  have  the  property  before 
the  Court,  and  I  take  it  to  be  clear  beyond  all  question  that  until 
final  appointment,  the  estate  under  the  settlement  in  this  case  is  vested 
in  the  Trustees.    The  husband  is  here  to  represent  his  part,  but  the 
Trustees  are  not  here  to  represent  the  fee,  and  as  they  are  not  here, 
there  is  nothing  to  proceed  against  in  rem,  and  in  the  absence  of  the 
Trustees,  this  decree  cannot  be  enforced. 

I  think,  to  say  the  least  of  it,  that  in  a  case  of  so  much  doubt  the 
Court  ought  not  to  exercise  the  extraordinary  jurisdiction  of  specific 
performance. 

Appeal  nutainedr^Bill  dUmiesed  with  costs* 

No  coets  of  the  Appeal. 
Solicitors  for  the  Appellants-— Oesfmo^i  and  McLaughUn. 
Solicitor  for  the  Respondents — Young  by  Brennan. 


DIBBB  AKD  OiHSBs  V.  BEOWN  axd  Anothsb. 

BROWN  AND  Anotme  v.  BIBBS  and  Othbrb.  Beeember  16 

Partnenikip — Sale  by  tenant  in  common — PartnersMp  UdbUUy. 

Prior  to  the  month  of  August,  1873,  A.  and  B.  were  the  registered  proprieton 
as  tenants  in  common  in  fee  simple  under  the  provisions  of  the  Real  Property  Act, 
subject  to  a  mortgage  to  one  T.  W.,  of  certain  lands  known  as  the  New  Lambton 
Collierr  Estate,  which,  together  with  the  necessary  machinery  and  plant  for 
working  the  same  had  been  purchased  and  acquired  by  them  with  part- 
nership moneys,  and  which  at  the  time  of  B.'s  contract  with  C.  hereafter 
mentioned,  was  being  worked  by  A.  and  B.  under  a  partnership  agreement 
as  **  a  going  concern."  C.  at  the  time  of  his  said  contract  with  B.  was,  and  had 
for  sometime  been,  the  confidential  clerk  and  manager  of  the  partnership  business, 
and  as  such  was  cognizant  of  all  its  affairs,  and  there  were  then  certain  current 
contracts,  including  a  contract  for  the  supply  of  coal  to  the  £•  and  A.  Coal  and 
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1880.         Copper  Co.,  which  was  an  onerous  one,  inasmuch  as  the  selling  price  of  eoal  was 

considerably  in  adyance  of  the  price  at  which  the  coal  was  contracted  to  be 

D1BB8        supplied  to  the  company. 

^*  A.  had  also  devoted  and  expended  much  of  his  time,  energy,  and  capital,  and 

*  given  all  the  benefit  of  long  established  commercial  relations,  and  undertaken  large 
financial  responsibilities  in  working  the  mine,  and  developing  the  trade  for  the  sale 
of  coal  therefrom. 

In  August,  1873,  C.  piirchased  from  B.  his  moiety  of  the  lands  and  machinery,  and 
B.  having  refused  to  perform  this  contract,  C.  filed  a  bill  against  him  praying  for 
specific  performance. 

It  was  ultimately  decreed  that  the  contract  should  be  specially  performed,  aad  B 
afterwards,  on  the  6th  March,  1875,  in  pursuance  of  the  said  decree,  deUrered 
possession  of  his  moiety  of  the  said  lands  and  machinery  to  C.  In  a  decree  on 
further  directions  in  the  said  suit  for  specific  performance  between  C.  and  B.,  it  was 
ordered  that  all  parties  should  do  and  execute  all  proper  conveyances,  bonds,  and 
assurances,  and  that  B.  should  convey  and  assign  to  C,  his  heirs,  executors,  admin- 
istrators, and  assigns,  by  all  proper  deeds  and  assurances  the  said  moiety  of  the 
said  mine,  with  machinery,  plant,  and  appliances  of  all  kinds  attached  to,  and 
belonging  to  it.    C.  had  not  obtained  any  transfer  of  B.'s  interest  as  ordered. 

In  a  suit  in  which  C.  and  his  two  brothers  (who  claimed  to  be  interested  in  C's 
share)  were  Plaintiffs,  and  in  which  B.  and  the  executors  of  A.  were  Defendants. 

HMf  (upholding  the  decree  of  the  Primary  Judge),  that  the  Plaintiff  C.  should 
obtain  from  the  Defendant  B.  a  transfer  of  his  moiety  of  the  said  mine,  plant, 
machinery,  and  other  property. 

Held,  also  that  the  Plaintiff  C.  should  do  and  execute  all  such  deeds,  bonds, 
matters  and  things  requisite  for  protecting  the  Defendants  against  one  moiety  of 
the  responsibilities  imder  the  contract  with  the  £.  and  A.  Coal  and  Copper 
Company. 

RMf  also  that  upon  the  Plaintiff  C.  obtaining  such  transf^,  and  executing  and 
doing  all  such  deeds,  bonds,  matters  and  things,  the  Defendants  the  executors  of 
A.  were  entitled  to  an  inquiry  as  to  what  amount  was  a  just  allowanoc  and  com- 
pensation to  be  made  and  paid  by  the  Plaintiffs  to  the  said  Defendants  as  such 
executors  as  aforesaid,  in  respect  of  the  time,  money,  and  expense  laid  out  and 
employed,  and  the  risks  run,  and  responsibilities  incurred  by  A.  in  the  making  of 
the  said  mine,  and  the  development  of  the  said  trade  for  the  sale  of  coal  therefrom, 
and  in  conducting  the  said  business  of,  and  in  connection  with  the  said  colliery. 

One  of  C's  brothers,  D„  on  behalf  of  himself  and  brothers,  procured  an 
assignment  from  T.  W.,  of  his  mortgage  security,  and  without  notice  to  A. 

ffddf  in  a  suit  by  the  Executors  of  A.  against  C.  and  his  two  brothers,  that 
inasmuch  as  it  appeared  to  the  Court  that  D.  was  jointly  interested  with  C.  in  the 
purchase  of  B.'s  share,  he  ought  not  to  be  treated  as  an  independent  assignee  of 
the  mortgage  to  T.  W. 

DIBBS  AHD  Othbbs  V-  BEOWN  and  Anothxe. 

This  was  an  appeal  firom  the  decree  made  on  the  hearing  of  this 
caose  by  Hargrave,  F.J. 

The  Plaintififs  were  John  Campbell  Dibbs,  Thomas  Alwright 
Dibbs^  and  George  Richard  Dibbs^  and  the  Defendants  were 
Alexander  Brown  and  John  Brown^  executors  of  the  late  Alexander 
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Brown^  deceased,  and  James  Brown.    The  Bill  was  originaUy  filed  by      ^^^' 


the  FlaintiflT,  John  Campbell  Dibbs  against  the  late  Alexander  j}ibba 
Brown,  deceased,  and  alleged  the  following  case: — Prior  to  the  v. 
month  of  August,  1873,  Alexander  Brown,  the  elder  (since  deceased), 
the  then  Defendant,  was  registered  under  the  provisions  of  the  Real 
Property  Act,  as  tenant  in  common  in  fee  simple  with  the  Defendant, 
James  Brown,  of  three  pieces  of  land,  all  comprised  in  a  certificate  of 
title^  registered  volume  CLYIII.,  folio  6,  subject  to  a  mortgage  to 
one  Thomas  Walker  to  secure  the  repayment  of  £22,000,  with 
interest  at  7  per  cent.  The  then  Defendant  was  also  possessed 
jointly  with  the  Defendant,  James  Brown,  of  certain  railway  and 
mining  plant  and  machinery,  and  of  a  mineral  lease  or  license  firom 
the  Crown  to  extract  coal  out  of  280  acres  of  land,  part  of  the  New- 
castle Common.  All  these  lands  were  known  as  the  New  Lambton 
Colliery  Estate.  In  the  month  of  August,  1878,  the  Plaintiff,  John 
Campbell  Dibbs,  purchased  from  the  Defendant,  James  Brown,  for 
the  sum  of  £20,000,  his  moiety  of  the  said  lands  and  machinery. 
The  defendant,  James  Brown,  having  refused  to  carry  out  his 
contract,  the  said  Plaintiff  filed  a  bill  against  him  praying  for  specific 
performance,  and  also  that  he  might  be  decreed  to  pay  the  said 
Plaintiff  compensation  for  the  value  of  a  moiety  of  the  coal  taken 
from  the  mine  since  the  date  of  the  said  Plaintiff's  purchase.  It  was 
ultimately  decreed  that  the  said  Plaintiff's  contract  with  the 
Defendant,  James  Brown,  should  be  specifically  performed;  that 
within  fourteen  days  the  said  Plaintiff  should  pay  the  £20,000  into 
Court,  and  that  the  Defendant,  James  Brown,  should  give  up 
possession  of  his  half-share  of  the  New  Lambton  Colliery  and 
premises  to  the  said  Plaiutiff.  This  money  was  paid  pursuant  to  the 
decree,  and  on  the  6th  March,  1875,  the  Defendant,  James  Brown, 
deliyered  possession  of  his  moiety  of  the  said  lands  and  machinery 
to  the  said  Plaintiff.  The  said  Plaintiff  afterwards,  from  time  to 
time,  applied  to  the  then  Defendant  to  allow  him  to  work  the  mine 
conjointly  with  him,  and  to  ftimish  him  with  accounts  of  the  coal 
raised  since  the  6th  March,  all  of  which  the  then  Defendant  refused. 
The  Bill  prayed  for  an  inquiry  to  ascertain  the  amount  of  coal  taken 
from  the  lands,  and  the  rents  and  profits  received  by  the  then 
Defendant  since  the  6th  March,  1876,  and  the  value  of  such  coal  at 
the  pit's  mouth,  after  deducting  the  Qost  of  severing  and  raising  the 
same ;  and  that  the  then  Defendant  might  be  decreed  to  pay  to  the 
said  Plaintiff  half  the  value  of  such  coal,  and  of  the  rents  and 
profits;   and,  further,    for    an  inquiry    to    ascertain    what  plant. 
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IS^*       machinery^  and  other  effects  which  were,  on  the  said  6th  March,  on 


Bbowk 


J.  the  premises,  or  were  used  in  connection  with  the  works  of  the 

V.         Colliery,  had  been  removed  by  the  then  Defendant. 

The  then  Defendant,  in  his  answer,  admitted  the  tenancy   in 
common  in  the  freehold,  and  the  joint  interest  in  the  plant  and 
machinery  and  mineral  leasehold,  as  alleged.     In  various  parts  of  the 
answer,  the  Defmdant,  James  Brown's  interest,  in  this  real  and 
personal  property  was  spoken  of  as  a  moiety,  and  no  controversy,  was 
raised  either  in  the  answer  or  on  the  evidence  that  such  interest  was 
other  than  a  moiety.    The  then  Defendant  alleged  that  the  New 
Lambton  Colliery  estate  had  been  purchased  and  acquired  by  him 
and  the  Defendant,  James   Brown,  with  partnership  moneys^   and 
had  been  worked,  and  was  at  the  time  of  the  Defendant,  JanoieB 
Brown's  contract,  with  the  said  Plaintiff  being  worked  under  a  part- 
nership  agreement,  which  did  not  terminate  till  April,  1874.     The 
then  Defendant  further  alleged  that  the  plant  and  machinery  had 
been  similarly  acquired  and  worked.     It  was  further  alleged  in  the 
answer  that  the  said  Plaintiff,  at  the  time  of  his  contract  and  for  five 
years  previously,  had  been  the  confidential  dark  and  manager  of  the 
partnership  business,  and,  as  such,  was  cognizant  of  all  its  affairs; 
that  the  business,  which  included,  among  other  matters,  the  working 
of  the  mine,  was  then   ''  a  going  concern,''  and  that  there  were 
current  contracts,  including  a  certain  contract  with  the  English  and 
Australian  Coal  and  Copper  Company ;  that  in  order  to  perform  this 
and  other  contracts  the  then  Defendant,  after  the  said  6th  March, 
worked  the  Colliery  solely  as  '^  the  owner  of  the  other  undivided 
moiety  of  the  property."     In  the  8th  paragraph  of  the  answer,  the 
then  Defendant  alleged  that  his  agent,  the  Defendant,  Alexander 
Brown,  the  younger,  who  was  acting  for  him  during  his  abaoiee 
from  the  colony,  believing  that  no  transfer  of ''  James  Brown's  moiety 
of  the  said  mine  and  other  property  "  had  been  executed,  asked  to  be 
shown  the  said  Plaintiff's  title  before  permitting  him  to  participate  in 
the  working  of  the  mine.     The  raising  of  large  quantities  of  coal  by 
the  then  Defendant,    and  the  receipt  of  rents  and  profits  were 
admitted.     In  the  13th  paragraph  of  the  answer,  a  decree  made  on 
further  directions  in  the  said  Plaintiff's  suit  for  specific  performance 
against  the  Defendant,  James  Brown,  was  set  out,  whereby  it  was 
ordered  **  that  all  parties  should  do  and  execute  all  proper  convey- 
ances, bonds,  and  assurances,  and  that  the  said  James  Brown  should 
convey  and  assure  to  the  Plaintiff,  his  heirs,  executors,  administrators, 
and  assigns  by  all  proper  deeds  and  assurances,  the  saidmoietf  of  the  said 
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mine^  with  machinery^  plants  and  appliances  of  aU  kinds  attached  to  and       1890. 
belonging  to  it."    The  then  Defendant  then  went  on  to  allege  that  " 

the  Plaintiff  had  not  obtained  any  transfer  of  ''James  Brown's  v. 
moiety  of  the  said  New  Lambton  Colliery,  machinery,  and  other  ^"^wn, 
effects/'  and  farther,  that  the  said  Plaintiff  had  not  executed  or  offered 
to  execute  any  indemnity  in  respect  of  the  said  contract  with  the  said 
Copper  Company,  or  in  any  way  come  under  or  proposed  to  come 
under  any  bond,  contract,  agreement,  or  obligation  to  perform  the 
same,  nor  had  be  come  under  or  proposed  any  contract,  agreement, 
or  obligation  whereby  to  take  upon  himself  and  relieve  the  then 
Defendant  of  a  moiety  of  the  debt  due  on  mortgage  to  the  said 
Thomas  Walker.  This  paragraph  of  the  answer  then  continued  as 
follows : — 

''  And  I  say  that  the  said  contract  with  the  said  Copper  Company 
is  an  onerous  one,  inasmuch  as  the  present  puixhasing  price  of  the 
coal  thereby  agreed  to  be  delivered  is,  and  for  a  considerable  time  past 
has  been,  seven  shillings  per  ton,  whereas. the  price  thereby  agreed  for 
is  only  two  shillings  and  sixpence  per  ton,  and,  inasmuch  as  the 
quantities  of  coal  agreed  to  be  supplied  under  the  said  contract  are 
very  large,  and  would  entail  an  enormous  loss  if  the  same  could  not 
be,  or  were  not,  supplied  by  the  said  New  Lambton  mine,  and  were 
required  to  be  purchased  elsewhere  in  performance  of  the  said  con- 
tract^ and  I  say  there  are  reasons  for  apprehending  that  the  said  New 
Lambton  mine  will  be  worked  out  in  a  few  years,  if  continued  to  be 
worked  largely,  and  that  it  is  therefore  of  great  importance  to  me 
that  the  said  mine  should  not  be  worked  jointly  without  proper  and 
sufficient  security  for  the  performance  by  the  Plaintiff  of  the  said 
James  Brown's  share  of  the  said  contract,  and  for  a  joint  and  equal 
responsibility  with  me  thereunder  and  under  the  said  mortgage/'  In 
the  next  paragraph  the  then  Defendant  went  on  to  allege  that  he 
had  devoted  and  expended  much  of  his  time,  energy,  and  capital, 
and  given  all  the  benefit  of  his  long  established  commereial  relations, 
and  undertaken  large  financial  responsibilities  in  working  the  mine 
and  developing  the  trade  for  the  sale  of  coal  there&om,  for  all  which 
he  submitted  that  he  should  be  allowed  compensation  in  addition  to 
the  cost  of  severing  and  raising  the  coaL 

The  last  paragraph  of  the  answer  was  as  follows : — 

''  I  submit  that  the  said  Plaintiff  ought  to  execute  and  do  all  such 

deeds,  bonds,  matters,  and  things  requisite  for  protecting  me  against 

one  moiety  of  the  responsibilities  under  the  said  contract  with  the 

said  Copper  Company,  and  under  the  said  mortgage,  and  upon  his  so 


70  EQUITT    CASES.  [N,  8.  W.  E. 

1880.  doings  and  on  his  obtaining  a  proper  conveyance  and  assurance  of  the 
j)jjjg  said  James  Brown's  moiety  of  the  said  mine,  and  other  property,  I 
V,  shall  be  ready  and  willing  to  account  for,  and  pay  to  him  an  equal 
half-share  of  the  net  profits  which  haye,  or  shall  have  been  realised  by 
me  from  the  said  mine,  after  all  due  and  proper  allowances  from  such 
time  as  shall  appear  to  be  right  and  proper  and  as  this  Honourable 
Court  shall  order  and  direct/' 

It  appeared  from  the  evidence  taken  in  the  suit  that  the  Defendant, 
James,  and  the  then  Defendant,  Alexander  Brown  the  elder  (since 
deceased)  had  been  for  many  years  in  business  as  partners,  and  that 
at  the  time  of  the  said  Plaintiff's  purchase  of  the  Defendant  James 
Brown's  half-share  in  the  Colliery  and  plant  the  partnership  had  still 
a  few  months  further  to  run.      It  further  appeared  that  the  property 
in  question  had  been  purchased  with  partnership  fdnds,  and  was  a 
partnership  asset.     Letters  were  also  in  evidence  in  which  the  said 
Plaintiff's  interest  under  his  purchase  from  the  Defendant  James 
Brown  was  spoken  of  as  being  shared  by  his  brothers,  the  Plaintiffs, 
George  B.  Dibbs  and  Thomas  A.  Dibbs.     When  the  suit  came  on  for 
argument  the  then  Defendant's  Counsel    submitted  that    it  was 
defective,  inasmuch  as  the  Plaintiffs,  Qeorge  B.  Dibbs  and  Thomas  A. 
Dibbs,  ought  to  have  been  parties  by  reason  of  their  being  part  owners 
with  the  Plaintiff,  John  Campbell  Dibbs,  in  his  share  of  the  property. 
It  was  further  submitted  that  Defendant,  James  Brown,  should  have 
been  made  a  party  also  because  the  property  purchased  was  a  partner- 
ship asset,  and  the  partnership  had  not  terminated  at  the  time  of  the 
purchase.      His   Honor  the  Primary  Judge,  at  that  stage   of  the 
argument,  overruled  these  objections,  being  then  apparently  of  opinion 
that  the  prayer  of  the  bill  and  the  subject  matt^  of  the  suit  were  to 
carry  out  what  Plaintiff  wanted  on  the  footing  of  his  contract,  and, 
therefore,  prima  fade,  the  suit  must  be  limited  by  the  contract. 
When  these  objections,  for  want  of  parties,  had  been  thus  provision- 
ally overruled,  the  arguments  proceeded,  and  at  the  close  his  Honor, 
after  adverting  to  the  fact  that  the  said  Plaintiff  had  purchased  the 
half-share  in  a  partnership  asset,  in  a  '^  going  concern,"  and  comment- 
ing on  the  principle  that  he  who  seeks  equity  must  do  equity,  went 
on  to  refer  to  the  partnership  liability  under  the  Coal  and  Copper 
Company's  contract,  and  he  expressed  the  opinion  that  the  Plaintiff, 
John  Campbell  Dibbs,  in  respect  of  the  liability  under  that  contract, 
should  stand  in  the  same  position  as  the  Defendant,  James  Brown, 
from  whom  he  purchased.     His  Honor  referred  to  the  decree  in  the 
suit  of  specific  performance,  in  which  the  Plaintiff  had  been 
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to  execute  aU  proper  documents^  which  direction  he  thought  included       1880. 
an  idemnity  to  the  Defendant  James  Brown  against  liability  under  the 
Copper  Company's  contract.     No  such  indemnity  had  been  given,         t^. 
and  His  Honor  gave  judgment  in  this  suit,  and  ordered  as  follows : —     Bbowv, 
"  That  the  matter  stand  over  generally,  with  liberty  to  the  Plaintiff  to 
amend  his  bill  in  any  way  he  thinks  proper,  by  adding  parties,  or 
filing  a  supplemental  bill,  or  otherwise,  as  he  may  be  advised,  within 
one  months  and  if  no  such  amendments  or  other  proceedings  be  taken 
within  the  time  aforesaid,  then  the  bill  stand  dismissed  with  costs.'' 

Against  this  decree  the  Plaintiff,  John  Campbell  Dibbs,  appealed,  and 
on  the  I8th  of  December,  1877,  the  full  court  (Martin,  C.J., 
dxssenUente)  made  a  decree  whereby  they  dismissed  the  appeal 
with  costs,  and  further  ordered  that  the  said  Plaintiff  might  be 
at  liberty  to  amend  his  bill  within  three  months  by  adding  parties 
thereto  or  otherwise  as  he  might  be  advised.  The  then  Defendant, 
Alexander  Brown  the  elder,  having  died,  the  said  Plaintiff  revived  the 
said  suit  against  the  Defendants  as  the  executors  of  the  will  of  the  said 
Alexander  Brown  the  elder,  deceased,  and  the  said  Plaintiff  also 
amended  his  said  bill  according  to  the  judgment  of  the  majority  of  the 
full  court  by  adding  the  Plaintiffs  George  Richard  Dibbs  and  Thotnas 
Alwright  Dibbs  aa  Co-plaintiff,  and  the  Defendant  James  Brown  as 
Co-defendant.  The  cause  so  amended  came  on  to  be  heard  before 
His  Honor  the  Primary  Judge,  on  the  18th  November,  1878,  and  on 
the  20th  day  of  that  month  His  Honor  delivered  judgment,  and  in 
effect  ordered  and  decreed  that  the  Plaintiff,  John  Campbell  Dibbs, 
should  obtain  from  the  Defendant  James  Brown  a  transfer  of  the  said 
Defendant's  moiety  of  the  mine,  plant,  machinery,  and  other  property 
in  the  pleadings  mentioned,  and  should  do  and  execute  all  such  deeds, 
bonds,  matters  and  things  requisite  for  protecting  the  Defendant 
against  one  moiety  of  the  responsibilities  under  the  contract  with  the 
English  and  Australian  Copper  Company  in  the  pleadings  mentioned, 
and  that  upon  the  Plaintiff,  John  Campbell  Dibbs,  obtaining  such 
transfer,  and  execute  and  doing  all  such  deeds,  bonds,  matters,  and 
things  His  Honor  directed,  an  inquiry  as  to  what  amount  was  a  just 
allowance  and  compensation  to  be  made  and  paid  by  the  Plaintiffs  to 
the  Defendants,  Alexander  Brown  and  John  Brown,  as  executors  of  the 
said  Alexander  Brown,  deceased,  in  respect  of  the  time,  money,  and 
expense  laid  out  and  employed,  and  the  risks  run,  and  the  responsi- 
bilities incurred  by  the  said  Alexander  Brown,  deceased,  in  the  making 
of  the  said  mine,  and  the  development  of  the  said  trade  for  the  sale  of 
coal  therefrom,  and  in  conducting  the  said  business  of,  and  in  oonnec- 
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1860.       tion   with  the   said  colliery.     And  His   Honor  also  directed   the 

inquiries  as  prayed  by  the  bill,  and  reserved  the  consideration  of 

V.         further  directions  and  costs.  Against  this  decree  the  Plaintiff  appealed^ 

Bbowm.     ajj^i  tj^g  appeal  was  heard  on  the  16th  and  17th  days  of  Marchj  1879. 

Butler,  Q.0,,  Gordon ,  and  Owen  for  the  applicants. 

Da/rley,  Q.O.,  Davis,  and  Manni/ng  for  the  respondents. 

Oitr.  Adv.  Vult. 

The  arguments  and    cases    cited   sufficiently  appear  from  the 
judgments. 

1880. 
'  Habobavb,  J.     The  question  for  the  consideration  of  the  full 

December  16.  Coutt  upon  this  appeal  is  what  are  the  equitable  rights  of  the  Plain- 
tiff, J.  C.  Dibbs,  as  the  purchaser  of  James  Brown's  moiety  of  the 
New  Lambton  Colliery,  in  respect  of  the  coal  sold  by  the  other 
piartner,  Alexander  Brown,  while  in  sole  possession  after  the  date  of 
the  Plaintiff's  contract  of  purchase,  and  before  his  actually  taking 
possession  under  the  decree  of  this  Court  for  specific  performance  of 
his  contract,  and  the  concurrent  retirement  from  possession  of  the 
other  partner,  the  Defendant,  Alexander  Brown.      The  Plaintiff 
daims  by  his  bill  the  account  aod  payment  of  James  Brown's  moiety 
of  such  coal,  while  the  Defendant  contends  by  his  answer  that,  before 
taking  such  account  or  payment  of  what  tnay  appear  to  be  due  to 
James  Brown,  the  Plaintiff's  vendor,  the  Plaintiff  should  be  directed 
to  obtain  from  James  Brown  a  proper  conveyance  and  legal  transfer 
of  the  said  James  Brown^s  moiety  of  the  said  colliery ;  and  should 
execute  a  proper  indemnity  in  respect  of  James  Brown's  moiety  of 
James  and  Alexander  Brown's  joint  contract  with  the  Copper  Com- 
pany for  the  supply  of  coal  at  2s.  6d.  per  ton ;   and  also  should 
relieve  Alexander  Brown  of  James  Brown's  moiety  of  the  debt  due  on 
mortgage  of  the  said  colliery  to  Thomas  Walker,  and  give  proper  and 
sufficient  security  for  performance  by  the  Plaintiff  of  the  said  James 
Brown's  sha^e  of  the  said  contract  with  the  Copper  Company,  and 
for  a  joint  and  equal  responsibility  thereunder,  and  under  the  said 
mortgage.    The  Defendant  also  submits  by  his  answer  an  J  proved 
in  evidence,  that  in  the  course  of  the  working  of  the  said  colliery,  and 
since  the  Plaintiff  took  possession,  and  ejected  the  other  partner, 
Alexander  Brown,  on  the  6th  March,  he  (the  Defendant),  by  himself 
in  England,  and  by  his  agent  in  this  colony,  had  devoted  and  ex- 
pended much  of  his  time,  and  energy,  and  capital,  and  had  given  all 
the  benefit  of  his  long-established  commercial  relations,  and  had 
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undertaken  large  financial  responeibilities  in  the  working  of  the  said  1880. 
mine^  and  the  development  of  the  trade  for  the  sale  of  coals  there-  5ms~ 
from,  and  in  conducting  the  said  business,  and  had  worked  the  same  «« 
to  the  utmost  advantage;  and  in  so  doing  had  had  to  make  allow- 
ances and  give  credits,  and  to  expend  much  money  connected  with 
the  operations  of  the  same,  for  which  the  Defendant  also  claimed  all 
just  allowances  and  compensation.  This  cause  came  on  for  hearing 
before  me,  as  Primary  Judge,  on  1st  and  2nd  August,  1876,  where- 
upon I  made  the  decree  now  appealed  against,  recognizing  all  the 
Defendant's  claims  as  above  stated.  My  decree  was  founded  upon  the 
inherent  equity  of  the  Defendant's  claims  against  the  Plaintiff's  bare 
demand  for  the  accounts  of  James  Brown^s  moiety,  as  sold  to  Plain- 
tiff. The  Plaintiff  could  not  possibly  force  himself  into  the  position 
of  partner,  or  purchase  such  a  portion,  but  could  only  obtain  the 
specific  performance  of  his  contract  of  purchase  of  the  moiety  of  the 
colliery  so  far  as  property  belonging  to  his  vendor,  James  Brown ; 
and  this  Court  had  already  given  the  Plaintiff  specific  performance  of 
such  contract  of  purchase  of  the  coal  as  property,  which  was  all  that 
it  was  possible  for  any  Court  to  decree ;  and  the  Plaintiff  having 
taken  possession  of  the  colliery  was  bound  to  fulfil  the  other  portion 
of  this  Court's  decree,  as  made  on  further  directions  in  the  suit  be- 
tween the  Plaintiff  and  James  Brown  on  23rd  June,  1876.  Even 
without  such  decree  in  the  other  suit,  this  Court  would|  in  the  pre- 
sent suit,  decree  such  transfer  and  assignment  to  be  obtained  from 
James  Brown  to  the  Plaintiff,  and  such  indemnities  executed  by  the 
Plaintiff  as  asked  by  the  Defendant  in  this  suit  as  preliminary  con- 
ditions to  giving  him  any  account  as  against  Alexander  Brown  or  his 
representatives  in  respect  of  James  Brown's  moiety,  and  upon  the 
well-known  equitable  maxim  that  a  plaintiff  who  comes  into  equity 
for  an  equitable  relief,  thereby  submits  to  do  equity.  It  is  also  clear 
to  me  that  the  Defendant's  equity  thus  claimed  by  his  answer  is  not 
only  sound  in  principle,  but  is  supported  by  the  clearest  authorities 
of  decided  cases,  viz. : — Tulk  v.  Moxhay  (1),  before  Lord  Oottenha/m, 
in  1848 ;  Wilson  v.  Hart  (2),  before  L.J.J.  Turner,  emd  Knight  Bruce, 
in  1866;  and  Luke  v.  Dennis  (3),  before  Fry,  J.,  in  1877.  Besides 
these  distinct  authorities  in  favour  of  Defendant,  there  is  a  long  list  of 
authorities  on  the  general  equity  of  the  Defendant's  case,  and  the 
particular  points  of  this  case  is  to  be  gathered  from  the  well-known 

(1)  2  PhiUips,  774.  (3)  7  Gh.  Div.  227. 

(2)  L.  B.,  1  Ch.  App.,  463. 


Bibbs 
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1860.  cases: — Ship  r.  JETanrood  (4),  and  West  v.  Ship  {5),  before  Lord 
Ha/rdwiche;  and  ex  paHeBujffin  (6)^  before  Lord  Eldon,  in  1801^  down 
to  Aspvnall  v.  London  and  N.  W,  By.  Oom.  (7),  before  V.C.  Wigrcm. 
Bbowk.  »rjjg  appeal  in  this  case  was  very  careiuUy  argued  before  this  Courts  and 
since  the  argument  I  have  anxiously  considered  all  the  points  of  this 
case,  and  consulted  all  the  authorities  on  the  subject;  but  I  have, 
further,  to  state  that  I  never  made  any  decree  with  greater  satisfac- 
tion to  my  own  mind  as  an  Equity  Judge,  and  I  see  no  reason  for 
altering  my  judgment  in  any  respect,  and  I  therefore  think  that  this 
petition  of  appeal  should  be  dismissed  with  costs. 

Faucett,  J.  This  is  an  appeal  from  a  decree  of  His  Honor  the 
Primary  Judge.  The  facts  of  the  case  have  been  so  often  before  the 
Court  that  it  is  unnecessary  to  refer  particularly  to  them.  In  the 
present  bill  the  Plaintiffs,  J.  G.  Dibbs,  T.  A.  Dibbs,  and  6.  B.  Dibbs 
seek  against  the  Defendants,  Alexander  Brown  and  John  Brown, 
executors  of  the  late  Alexander  Brown,  on  account  of  the  coal  and 
minerals,  ftc.,  taken  by  the  late  Alexander  Brown  out  of  the  lands  of 
the  New  Lambton  Colliery,  the  subject  of  this  suit,  and  the  rents  and 
profits  thereof  received  by  the  said  late  Alexander  Brown  since  the 
6th  day  of  March,  1876,  and  they  pray  for  all  necessary  enquiries. 
The  Primary  Judge,  by  his  decree,  directed  that  J.  C.  Dibbs  should 
obtain  from  the  Defendant,  James  Brown,  a  proper  transfer  and 
assurance  of  the  said  James  Brown's  moiety  of  the  mine  and  other 
property  in  the  pleadings  mentioned ;  and  Airther,  that  the  Plaintiff, 
J.  C.  Dibbs,  should  execute  such  deeds  as  would  be  requisite  for  pro- 
tecting the  Defendants  against  one  moiety  of  the  responsibilities 
under  the  contract  with  the  English  and  Australian  Copper  Mining 
Company,  and  under  the  mortgage  to  Thomas  Walker  mentioned  in 
the  pleadings ;  and  upon  the  Plaintiff,  J.  C.  Dibbs,  compljring  with 
these  directions.  His  Honor  decreed  that  the  accounts  prayed  for 
should  be  taken,  and  directed  the  necessary  inquiries.  The  Appel- 
lants object  to  the  preliminary  requirements,  and  also  to  a  part  of  the 
directions  as  to  taking  the  accounts.  First,  as  to  requiring  that  a 
transfer  should  be  obtained  of  James  Brown's  moiety,  I  am  of  opinion 
that  no  reasonable  objection  can  be  made  to  this.  It  is  said  that  the 
bill  rests  solely  upon  an  equitable  right,  and  that  a  proper  transfer 
is  therefore  unnecessary.  But  as  the  Plaintiffs  claim  to  be  in  the 
position  of  James  Brown,  and  as  James  Brown  is  a  party  to  the  suit, 

(4)  2  Swanst,  686.  (6)  6  Vesey,  109. 

(6)  1  Vesey,  md.  242  (7)  11  Hare,  235. 
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if  there  were  no  other  reason,  I  think  for  the  sake  of  having  a  decree,  1880. 
which  will  finally  determine  the  rights  of  idl  parties,  a  transfer  of  the  " 
moiety  should  be  required.  Besides,  the  representatives  of  Alexander 
Brown  ought  not  to  have  the  double  responsibility — ^to  the  Plaintiffs 
in  equity,  and  to  James  Brown  at  law.  The  question  in  regard  to 
the  indemnity  to  be  given  in  respect  to  the  E.  and  A.  Copper  Mining 
Company  is  more  important.  It  is  said,  that  as  to  this  matter  the 
rights  of  the  parties  were  determined  in  the  former  suit  against  James 
Brown.  Now,  that  was  a  suit  for  specific  performance ;  and  on  the 
present  question  Mr.  Justice  Hargrave,  in  accordance  with  his 
original  decree,  was  in  favour  of  requiring  an  indemnity  in  respect  to 
the  agreement  with  the  Copper  Ifining  Co.  His  Honor  the  Chief 
Justice  was  against  it.  On  reading  over  my  own  judgment  in  that 
case  I  find  that  my  judgment  went  entirely  on  the  ground  that  the 
application  was  too  late;  and  I  have  little  doubt  that  if  James  Brown 
had  brought  forward  the  daim  in  the  first  instance,  and  before  the 
principal  decree  had  been  made,  I  would  have  granted  specific  per- 
formance only  on  condition  of  the  Plaintiff  undertaking  the  liabilities 
under  the  agreement  with  the  Copper  Mining  Co.,  and  that  I  would 
have  left  it  to  his  option  to  accept  a  decree  for  specific  performance 
subject  to  that  condition,  or  to  rescind  the  contract.  I  think  the 
whole  of  my  judgment  shows  this.  But  now  we  have  new  parties  as 
Defendants;  and  the  question  is  raised  between  the  Plaintiffs  and 
these  new  parties ;  the  latter  contending  that,  as  between  James 
Brown  and  the  late  Alexander  Brown,  the  New  Lambton  Colliery  was 
partnership  property,  and  subject  to  partnership  liabilities,  and  therefore 
subject  to  any  liabilities  under  the  agreement  with  the  Copper  Mining 
Company.  On  this  point  the  cases  of  Langmead'$  7}nist$  (8),  BcmdaU 
V.  Bandall  (9),  and  StewaH  v.  Blakeny  (10),  were  referred  to.  The 
first  case  was  cited  to  show  that  partnership  property  could  not  be 
followed  into  the  hands  of  a  purchaser  for  the  purpose  of  making  it 
liable  to  partnership  debts.  But  in  that  case  the  property,  being  part 
of  partnmhip  assets,  was  assigned,  after  a  dissolution  of  the  partner- 
ship, by  the  remaining  partner,  to  whom  the  retiring  partner  had 
agreed  to  assign  the  partnership  assets,  and  it  was  held  that  under 
such  circumstances  the  property  could  not  be  followed  into  the  hands 
of  the  purchaser.  Here  the  property  was  assigned  while  the  partner- 
ship was  still  in  existence,  and  a  going  concern.  In  the  two  other 
cases  it  was  a  question  upon  the  evidence  whether  the  property  in 

(8)  20  Bmt,  20.  (10)  L.  B.  6  Rq.,  479. 

9)  7  L.  J.  Ch.,  271. 
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1880.       question  was  to  be  considered  as  partnership  assets^  or  as  held  by  the 
"~[^  partners  as  co-owners.    And  in  the  first  of  thenij  Randall  v.  Randall, 

9.         the  Master  of  the  Rolls  says : — ^'  I  think  that  the  distinction  was 
BaowH.     ^^py  properly  drawn  in  the  course  of  the  argument^  and  that  in  all  of 
these  cases  you  must  look  at  the  whole  character  of  the  property 
you  are  dealing  with^  and  see  what  the  property  is  ancillary  to  ; 
whether  the  land  is  ancillary  to  the  trade^  or  whether  the  trade  is 
ancillary  to  the  land.^'     Now^  having  read  the  evidence  in  this  case^ 
which  is  much  fuller  and  clearer  upon  this  point  than  the  evidence 
was  in  Dibbs  v.  James  Brown^  I  am  of  opinion  that  the  Colliery  was 
partnership  property.     Being  partnership  property^  James  Brown  was 
no  doubt  at  liberty  to  sell  his  interest  in  it  on  any  terms  that  might 
be  agreed  upon  between  him  and  a  purchaser ;  but  he  could  not^ 
without  the  consent  of  his  co-partner^  dispose  of  it  free  from  the 
existing    liens   or   liabilities    of  the   partnership.     James  Brown's 
moiety,  therefore,  whatever  may  have  been  the  arrangements  between 
him  and  J.  C,  Dibbs,  and  although  J.  C.  Dibbs  could  not,  merely 
by  his  purchase,  become  a  partner,  most  still  remain  liable  to  any 
liens  or  charges  that  existed  at  the  time  of  the  sale.    Now  the  con- 
tract with  the  Copper  Mining  Company,  although  not  necessarily 
running  with  the  land,  was,  in  my  opinion,  evidently  entered  into 
with  reference  to  the  New  Lambton  mine,  and  with  a  view — certainly 
as  between  the  partners  Alexander  Brown  and  James  Brown — ^that 
the  coal  should  be  supplied  from  that   mine ;  and,  so  far  as  the 
notice  of  the  contract  is  necessary,  it  is  clear  that  the  Plaintifis  had 
notice  and  knowledge.    I  am  of  opinion^  therefore,  that  it  would  be 
inequitable  to  deprive  the  representatives  of  the  late  Mr.  Alexander 
Brown  of  a  moiety  of  that  which  was  the  foundation  of  that  con-* 
traet,  and  the  security  upon  which  it  was  entered  into,  and  at  the 
same  time  to  throw  upon  them,  while  retaining  only  a  moiety  of  the 
Colliery,  the  whole  responsibility  oi  the  contract.    It  is  said,  how* 
ever,  that  as  James  Brown  gave  no  indemnity  the  Plaintiffs  ought 
not  be  put  in  a  worse  position  than  they  were  before  the  sale.    The 
answer  to  this  is  that  Plaintiffs  have  been  removing  and  disposing  of 
the  coal  in  the  mine,  and  so  taking  away  the  means  of  fulfilling 
the  contract  which  James  Brown  as  a  partner  cbuld  not  do  without 
being  at  once  liable  to  his  co-partner.     I  am  of  opinion,  therefor^ 
that  in  this  respect  His  Honor's  decree  is  right;  and  I  think  that 
my  present  decision  is  not  inconsistent  with  my  former  judgment. 
The  same  reasoning  will,  I  think,  apply  to  the  mortgage  to  Thomas 
Walker.    The  whole  of  the  New  Lambton  Colliery  is  subject  to  that 
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mortgage;  and  it  woold  be  equally  inequitable  to  deprive  the  repte-       1880. 


sentatives  of  Aleacander  Brown  of  a  moiety  of  the  security,  and  so      jyam 
to  throw  upon  them^  while  retaining  only  the  other  moiety,  the  whole        «. 
responedbility  of  the  mortgage.    And  for  the  same  reason,  as  in 
reference  to  the  oontract  with  the  Copper  Mining  Company,  as  the 
Pkintiffs  have  been  removing  the  coal,  the  substance  of  the  security 
and  claiming  to  removie  it  free  from  liability,  I  think  His  Honor  was 
right  in  directing  the  indemnity  to  cover  this  mortgage.     I  have  had 
doubts  as  lo  tfaatt    part  of  the   decree  which    declares    that  the 
Defendants,  Alexander  Brown  and  John  Brown,  are  entitled  to  an 
allowance  or  compensation  for  tbe  time  or  experience  alleged  to  have' 
been  employed  by  the  late  Alexander  Brown,  or  the  risks  or  responst- 
bilities  he  may  have  incurred  in  working  the  mine  or  developing 
the  trade  of  the  Colliery.    If,  ind^d,  the  late  AJexander  Brown  had 
expended  money,  or  had  incurred  money  respbnsibilities  which  were 
properly  diargeabk  and  existed  as  a  charge  upon  the  Colliery,  I  see" 
no  reaaon  why  such  should  not  be  allowed,  but  an  inquiry  as  to  the 
amouni  ci  compensation  that  should  be  allowed  for  his  time  and 
experience  may  lead  to  endless  difficulty  and  trouble.     Still,  as  that 
is  not  an  absolute  objection,  if  on  inquiry  it  should  turn  out  that 
there  was  an  eodsting  lien  or  charge  for  these  matters,  I  suppose  it 
ought  to  be   allowed.     This,  however^  appears  to  me  to  be  of  so 
small  a  matter  that  I  do  not  think  it  necessary  to  alter  the  decree  in 
respect  to  it.      I  confess,  however,   that  I  think  thore  is  a  grave 
objection   to  granting  a  decree  at  all  in  this  case  as   it  stands. 
Neither  a  partition  nor  a  sale  of  the  property  widi  a  view  to  a  par-' 
tition  of  the  }Nroceeds  of  the  sale  is  prayed  for.     And  the  result  ot 
granting  an  account  in  such  circumstances  is  that,  whichever  of  the 
parties  happens  by  any  means  to  get  possession  of  the  Colliery  and 
to  work  it,  the  accounts  must  be  taken  under  the  direction  of  the 
Court,  or,  as  the  case  is  now,   it  will  be  worked  under  a  receiver 
appointed  by  the  Court.     Such  a  state  of  things  <»tn  only  keep  up 
endless  litigation  between  the  parties,  and  I  scarcely  think  it  ought 
to  be  allowed  to  continue.    No  objection,  however,  of  this  kind  has 
been  taken ;  but  I  think  I  may  suggest  that  it  would  be  manifestly 
for    the    benefit   of  all  parties    that   they  should  come  to  some 
arvangement  which   would  put  an  end  to  this  tedious  and  costly 
litigation.    I  think  His  Honor's  decree  ought  to  be  affirmed. 

WiHBBTBA,  J.  The  Appellants  in  this  case  object  to  so  much  of 
the  decree  of  the  Primary  Judge  as  requires  that  J.  C.  Dibbs 
should  obtain  firomtheDefiraidant,  James  Brown,  a  proper  transfer  and 
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1880.       aasoranoe  of  the  said  James  Brown's  moiety  of  the  mine  and  other 
"Tr"         property  mentioned  in  the  pleadings;  and  that  the  Plaintiff^  J.  C. 
V,         Dibbs^  should  execute  such  deeds  as  would  be  necessary  for  protecting 
Brown.     ^Yie  Defendant  against  one  moiety  of  the  responsibilities  under  the  con- 
tract with  the  English  and  Australian  Copper  Company,  and  under 
the  mortgage  to  Thomas  Walker.    They  farther  object  to  so  much  of 
the  decree  as  directs  the  Master  to  inquire  what  amount  should  be 
paid  by  the  appellants  to  the  Defendants,  Alexander  Brown  and  John 
Brown,  as  executors  of  Alexander  Brown,  in  respect  of  the  time^ 
money,  and  experience  laid  out  or  employed,  and  the  risks  run  and 
responsibilities  incurred  by  the  said  Alexander  Brown  in  the  working 
of  the  mine,  and  in  conducting  the  business  of  the  colliery  in  connec- 
tion with  it.     With  reference  to  the  first  objection,  I  am  of  opinion 
that  it  ought  not  to  be  allowed  to  prevail,  as  it  is  highly  desirable  that 
the  parties  should  be  in  a  position  to  permit  of  a  decree  which  would 
finally  settle  the  rights  of  all  parties  concerned ;  and  as  the  Plaintiff 
J.  C.  Dibbs  claims  to  be  in  the  position  of  James  Brown,  I  cannot  see 
how  he  can  reasonably  object  to  the  Defendants  requiring  that  he 
should  really  put  himself  in  the  position  of  James  Brown,  with  all  the 
responsibility  and  powers  attaching  to  such  position.     I  have  had 
lome  doubt,  I  admit,  in  making  up  my  mind  on  the  point  arising  as 
to  the  indemnity  in  respect  to  the  agreement  with  the  Copper  Company, 
as  I  find  that  in  the  suit  for  specific  performance  against  James  Brown, 
this  question  was  dealt  with  somewhat  adversely  to  the  contention  of 
the  Defendants  in  the  present  case ;  but  as  the  parties  now  before  the 
Court  are  not  the  same,  and  as  it  seems  to  me,  from  an  examination 
of  the  judgments  given  in  the  case  referred  to,  that  the  giving  of  an 
indemnity  would  in  all  probability  have  been  made  a  condition  to  the 
granting  of  the  decree  for  specific  performance  if  the  condition  had 
been  insisted  upon  in  time,  I  do  not  think  the  Defendants  should  be 
concluded  by  that  decision.     The  evidence  now  before  us  leaves  no 
doubt  in  our  minds  that  as  between  James  Brown  and  the  late 
Alexander  Brown  the  New  Lambton  mine  was  partnership  property, 
and  was  subject  to  the  usual  liabilities  of  such  property  in  respect  of 
any  agreement  made  with  the  Copper  Company,  or  any  other  agree- 
ment entered  into  by  the  partners ;  and  though  it  was  open  to  either 
of  the  partners  to  part  with  his  interest  in  the  concern  on  any  terma 
he  thought  fit,  he  could  not,  I  think,  sell  it  to  a  purchaser  discharged 
from  the  liabilities  of  the  partnership.      When  sold  by  James  Brown 
the  share  doubtless  ceased  to  be  partnership  property,  but  it  still 
continued  liable  in  respect  of  the  contracts  previously  entered  into  by 
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James  Brown  and  creating  a  lien  npon  the  partnership  property.  1880. 
Without  in  anyway  deciding  that  the  Copper  Company's  contract  T 
ran  with  the  land^  it  appears  to  me  that  it  was  the  manifest  intention  «. 
of  the  partners  that  the  coal  should  be  supplied  by  the  New  Lambton  ^'^^^^^ 
mine^  and  there  is  ample  evidence  that  J.  C.  Dibbs  and  6.  R.  Dibbs 
were  not  only  aware  of  the  existence  of  the  contract  when  the  purchase 
was  made^  but  looked  to  it  as  a  source  of  considerable  profit  in  work- 
ing the  mine.  I  think,  therefore,  as  a  matter  of  equity,  that,  as  the 
Appellants  have  been  disposing  of  the  coal  in  the  mine,  it  is  quite 
right  that  the  representatives  of  Alexander  Brown  should  be  protected 
by  the  indemnity  from  losing  any  portion  of  the  security  relying  upon 
which  the  partners  originally  entered  into  the  contract.  For  similar 
reasons,  I  think  his  Honor  was  right  in  directing  that  the  indemnity 
should  extend  to  Walker's  mortgage,  that  mortgage  being  secured 
upon  the  whole  of  the  colliery  property,  and  it  being  clearly  inequit* 
able  to  throw  the  whole  burden  of  it  upon  the  Defendant's  share  in 
it.  I  have  had  some  doubts  respecting  that  portion  of  the  decree 
which  directs  that  the  time  and  experience  of  the  late  Alexander 
Brown  are  to  be  taken  into  consideration  in  the  settlement  of  the 
account ;  but  as  J.  C.  Dibbs  never  became  a  partner  in  the  colliery 
property,  I  do  not  well  see  how  it  can  be  interfered  with,  whatever 
difficulty  may  surround  the  inquiry. 

Appeal  dismissed  loith  costs. 

Attorneys  for  the  Appellants — Dcdntrey  and  Jones. 
Attorneys  for  the  Respondents — Norton  and  Sndth. 

BBOWN  AND  Anothxr  v,  DIBBS  akd  Othkbb. 

In  addition  to  the  facts  set  forth  in  thecaseof  Dibbs  v.  Brown,  reported 
ante,  the  bill  alleged  that  pending  that  suit  Alexander  Brown,  now  de- 
ceased, in  order  to  prevent  the  working  out  and  exhaustion  of  "  The 
New  Lambton  Colliery  Company,^'  and  the  consequent  impossibility  of 
complying  with  the  agreement  for  the  supply  of  coal  to  the  E.  and  A. 
Coal  and  Copper  Company,  gave  notice  of  discharge  to  the  miners 
working  in  the  said  mine;  and  that  the  Defendants,  Gteorge 
Richard  Dibbs  and  John  Campbell  Dibbs,  acting  on  behalf  of 
themselves,  and  on  behalf  of  the  Defendant,  Thomas  Allwright 
Dibbs,  taking  advantage  of  the  dissatisfaction  aroused  among  the 
said  miners  by  the  notice  of  discharge,  and  stirring  up  and  arousing 
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1880.  the  said  miners  against  the  said  Alexander  Brown^  now  deceased, 
T~~  persuaded  them  to  aid  the  said  Defendants  in  ejecting,  and  the  said 

V,  Defendants  did,  in  fact,  with  snch  assistance  on  the  18th  March, 
DiBBs,  1876,  forcibly  and  with  violence  eject  the  said  Alexander  Brown, 
now  deceased,  from  possession  of  "The  New  Lambton  ColHery,'' 
and  proceeded  to  work  the  same  for  their  own  use  and  benefit,  and 
refused  to  abide  by  the  contract  to  supply  coal  to  the  said  Copper 
Company ;  and  the  said  Alexander  Brown,  now  deceased,  was  obliged 
to  make  a  special  arrangement  with  the  said  Defendants  to  avoid  a 
breach  of  such  agreement.  The  bill  further  aUeged  that  on  the  29th 
day  of  May,  1877,  shortly  before  the  due  date  of  the  mortgage  to 
the  said  Thomas  Walker,  the  Defendants  secretly  and  without  giving 
the  said  Alexander  Brown,  deceased,  any  notice,  procured  an  assign'^ 
ment  from  the  said  Thomas  Walker  to  the  Defendant^  Thomas 
Allwright  Dibbs,  on  behalf  of  all  the  Defendants,  of  the  mortgage 
securities  held  by  him.  Hie  prayer  of  the  bill  is  in  effect  set  out  m 
the  jud(^ent  of  His  Honor  Judge  Hargrave. 

The  suit  came  on  for  hearing  on  the  18th  and  19th  days  ef 
November,  1878,  before  His  Honor  the  Primary  Judge.  Hia  Honor 
thereupon  made  a  decree  making  the  declaration  asked  by  the  bill 
and  directing  the  consequential  accounts  to  be  taken  thereon. 
Against  this  decree  the  Defendants,  Thomas  Allwright  Dibbs  and 
Gteorge  Richard  Dibbs,  now  respectively  appealed. 

The  same  coulisel  appeared  on  these  appeals  as  in  the  appeal  of  the 
said  suit  of  Dibbs  v.  Brown. 


J>eeemher  16, 


Cwr.Adv.  VuU. 

Harorayb,  J.  This  was  a  biU  filed  by  Alexander  Brown  and 
John  Brown,  as  representatives  of  Alexander  Brown,  deceased, 
against  Thomas  Allwright  Dibbs,  Oeorge  Bichard  Dibbs,  and  John 
Canvpbell  Dibbs,  praying: — 1.  That  the  moiety  of  the  New 
Lambton  CoUiery,  purchased  by  the  Defendants,  Qit  Messrs.  Dibbs, 
from  the  Defendant,  James  Brown,  might  be  dedared  liable  for  the 
partnership  engagements  of  the  firm  of  J.  and  A.  Brown,  witii 
reference  to  die  said  Colliery  in  priority  to  and  paramount  over  any 
right,  title,  or  interest  of  the  said  Defendants,  or  any  of  them,  under 
certain  mortgage  securities  purchased  by  Mr.  T.  A.  Dibbs;  and,  as 
such,  binding  on  all  the  Defendants.  The  biU  also  asked — 2.  That 
the  Plaintiffs  might  be  indemnified  by  the  Messrs.  Dibbs  by  all 
proper  deeds  and  sureties  against  any  breach  of  the  said  firm's 
agreement  with  the  Copper  Company,  on  the  part  of  the  Messrs. 
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Dibbs^  who  had  taken  poaaesaion  of  the  aaid  Colliery.    8.  That  it       1880. 

might  be  declared  that  the  aaid  Meaara.  Dibba  were  entitled  to  hold      TI 

srowx 

the  aaid  moiety  only^  in  the  aame  way^  and  with  the  aame  advan-  _  v. 
tagea,  and  nnder  the  aame  liabilitiea  to  account^  aa  the  aaid 
Defendant,  Jamea  Brown,  would  have  had  if  he  had  not  aold  and 
aaaigned  hia  aaid  ahare  to  the  aaid  Defendanta.  The  bill  then  aaked 
the  Court  to  make  a  declaration  that  the  aaid  Defendanta  had  no 
greater  or  other  righta  aa  to  repayment  of  the  mortgage  moneya 
than  the  aaid  Defendant,  Jamea  Brown,  would  have  had  if  he  had 
retained  hia  ahare  in  the  aaid  Colliery;  and  that  the  auma  paid  for 
auch  mortgage  securitiea  can  only  be  allowed  in  account  aa  if  pur- 
chaaed  by  the  Defendant,  Jamea  Brown ;  and  that  on  payment  of 
auch  auma  the  aaid  mortgage  ceaaed  to  be  a  charge  on  the  aaid 
Colliery  and  partnerahip  property  therein  mentioned ;  and  that  the 
power  of  entry  contained  in  the  aaid  mortgage  aecuritiea  may  be 
declared  taken  away,  and  not  capable  of  being  exerciaed,  &c.  There 
were  other  consequential  declarationa  and  directiona  mentioned  in  the 
bill  intended  to  prevent  the  aaid  Defendanta  from  obtaining  any 
inequitable  advantage  from  T.  A.  Dibbs'  purchase  of  Walker's  mort- 
gage over  the  Colliery  so  recently  transferred  to  him,  J.  C.  Dibba, 
long  after  his  purchase  of  Jamea  Brown's  moiety.  The  cauae  came 
on  for  hearing  before  me  as  Primary  Judge  on  the  18th,  I9th,  and 
20th  November,  1879 ;  whereupon  I  made  the  declarations  aaked  by 
the  bill,  and  directed  certain  accounta  to  be  taken,  which  I  con- 
aidered  consequential  thereon ;  but  the  Defendants  contended  then, 
and  upon  this  appeal,  that  the  Plaintiffs'  bill  ought  to  be  dismissed 
by  the  Court  on  the  grounds  : — ^That  T.  A.  Dibba  was  not  a  party  to 
the  original  contract  by  J.  C.  Dibbs,  for  purchase  of  Jamea  Brown'a 
moiety  in  the  said  Colliery.  The  Appellants  also  contend  that  the 
said  purchaaed  moiety  was  not  liable  to  the  liens  and  chargea  of  the 
aaid  Copper  Company,  or  to  the  liabilities  of  the  partnership  aaseta  ; 
and  many  other  considerationa  set  forth  in  various  terms  of  the 
prayer  of  the  petition  of  appeal ;  but  all  of  which  aeema  to  me  to 
reduce  themaelves  to  these  two  points,  namely— first,  that  the  Court 
of  Equity  is  now  to  treat  the  purchase  of  Jamea  Brown'a  moiety,  aa 
if  it  waa  quite  a  separate  and  independent  property,  and  not  aa  it  ia, 
in  fact,  an  undivided  moiety  of  one  partner  in  a  working  Colliery ; 
the  other  moiety  belonging  to  the  other  partner,  Alexander  Brown^ 
now  deceaaed.  The  aecond  point  ia,  that  the  Defendanta  contend 
that  thia  Court  ia  to  treat  J.  C.  Dibbs'  purchaae  as  if  by  himself 
alone,  without  any  reference  to  the  other  two  brothers  —  Meaara* 
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1880.       6.  R.  and  T.  A.  Dibba — ^both  the  real  and  admitted  partners  with  J.  C. 
"Z  Dibbsy  the  external  purchaser  from  James  Brown  of  his  undivided 

V,  moiety.  These  two  points  have  been  again  very  carefully  argued 
™^^'  before  us  in  this  Court  of  Appeal ;  but  I  am  compelled  to  confirm 
my  previous  decision,  after  the  most  anxious  consideration  of  all  th» 
facts  and  circumstances  of  this  case,  and  all  the  authorities  and 
equitable  maxims  applicable.  As  to  the  first  point — ^namely,  what 
is  the  legal  efiect,  according  to  established  partnership  law,  of  the 
sale  from  one  partner  of  his  undivided  moiety  of  a  working  Colliery 
to  a  stranger,  without  the  knowlege  or  assent  of  his  oo-partner,  the 
authorities  already  cited  in  my  former  judgments  on  the  other  appeal 
of  Dibbs  V,  Brown  are  too  clear  in  themselves,  and  too  plainly  baaed 
upon  the  simplest  principles  of  equity,  to  be  now  impugned.  No 
purchaser  of  any  partnership  assets  can  put  himself  into  any  better 
position  than  the  vendor's  position  as  joint  owner  of  such  partner- 
ship assets,  either  as  against  the  other  partner  and  his  rights  or  as 
against  third  parties  outside  the  partnership.  In  this  case,  the 
argument  for  the  Messrs.  Dibbs,  as  purchasers,  resolves  itself  into 
this — ^that  the  undivided  moiety  of  the  coal  in  a  working  Colliery 
was  and  is  a  separated  and  divided  moiety,  or  as  if  contained  in  a 
separate  Colliery ;  while  I  am  quite  dear  that  every  portion  of  the  coal 
in  or  out  of  the  mine  is  and  was  a  partnership  asset,  until  such  coal 
reached,  hereafter,  the  new  possession  of  third  parties  as  coal  buyers 
or  otherwise;  and  such  coal  was  and  is  clearly  liable  in  J.  C. 
Dibbs'  hands  as  purchasers  to  all  the  equitable  liens  of  the 
other  partners,  and  to  all  claims  of  set-off  or  otherwise.  The 
general  maxims  and  authorities  of  the  English  Courts  of  Equity 
applicable  to  such  cases  as  the  present  extend  from  Skip  v.  Harwood  (1) 
and  West  v.  Ship  (2),  before  Lord  Hardwicke  and  ex  parte  Ruffin  (3), 
before  Lord  Eldon  in  1801,  down  to  Aepinall  v.  L.  ^  N.  W.  RaiU 
way  Company  (4) ;  in  1853,  before  Wigram  V.  C.  But  I  would 
especially  refer  to  the  three  cases  of  Tulk  v.  Moxhay  (5),  before  Lord 
Oottenham  in  1848 ;  WiUon  v.  Hart  (6),  before  Turner  and  Knight 
Bruce f  L.J.J.,  in  1866;  and  Luke  v.  Dennis  (7),  before  Fry  J.,  in 
1877.  The  evidence  of  these  transactions,  commencing  with  the 
original  contract  by  J.  C.  Dibbs  with  James  Brown,  entitles  the  Plain- 
tiffs to  the  equitable  relief  by  the  declaration  asked  for  by  the  bill; 

(1)2  Swans,  586.  (5)  2  PhiL,  774. 

(2)  1  Ves,  sen.,  242.  (6)  L.  R.  1  Ch.  App.,  463. 

(8)  6  Ves.,  109.  (7)  7  Ch.  Div.,  227 

(4)  11  Haro,  325. 


DiBBS, 
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and  the  authorities  clearly  require  this  Court  to  prevent  the  injustice  1880. 
of  treating  the  contract  as  if  of  a  separate  colliery  instead  of  a  Z~^ 
partnership  property.  Such  a  faUacy  would  be  most  grievously  in-  _  v. 
consistent  with  the  Plainti£b'  rights  and  interests  in  Equity,  as  partner 
in  a  working  colliery  belonging  to  two  partners  who  created  their 
liabilities,  which  could  not  be  got  rid  of  by  any  action  of  the  owner  of 
one  moiety  only,  as  against  the  other  owner.  As  to  the  second  point 
for  the  consideration  of  the  Full  Court  upon  this  appealj  viz.,  what  is 
the  position  of  the  Defendant,  T.  A.  Dibbs,  in  relation  to  or  connec* 
tion  with  the  moiety  of  these  partnership  assets,  purchased  in  the 
name  of  the  Defendant,  J.  C.  Dibbs,  it  is  quite  impossible  upon  the 
written  evidence  to  treat  T.  A.  Dibbs  as  if  he  had  been  a  stranger 
to  these  matters.  The  whole  evidence  compels  me  to  reject  any  such 
idea,  as  quite  contradictory  to  the  clearest  testimony  of  every  kind. 
What  might  be  the  secret,  or  rather  private,  arrangements  of  these 
three  brothers,  the  Messrs.  Dibbs,  as  to  their  own  several  duties  and 
interests  in  James  Brown's  moiety,  as  among  themselves,  it  is  not  for 
this  Court  to  decide ;  except  to  prevent  injury  to  the  equities  of  James 
Brown  and  Alexander  Brown,  deceased,  or  his  representatives ;  and  as 
to  the  original  partners,  the  Messrs.  Brown,  these  three  brothers,  the 
Messrs.  Dibbs,  were  distinctly  held  forth  as  jointly  interested  in  this 
ill-judged  purchase  of  James  Brown's  moiety ;  and  therefore  each  and 
all  of  them  must  be  clothed  with  all  equitable  rights,  liabilities,  and 
consequences  of  such  joint  relationship  inter  se  ;  and  the  Court  of 
Equity  must  protect  and  maintain  such  joint  relationship  and  its  con- 
sequences in  all  litigation  between  these  parties  in  the  Court  of  Equity, 
although  only  one  of  the  brothers — J.  C.  Dibbs — signed  the  paper 
contract  of  purchase  of  James  Brown's  moiety.  For  these  reasons  I 
am  clearly  of  opinion  that  these  petitions  of  appeal  should  both  be 
dismissed,  with  costs,  and  that  my  decree  should  be  affirmed. 

Faucbtt,  J.  The  Appellant  in  this  case,  T.  A.  Dibbs,  takes 
substantially  the  same  objections  to  the  decree  as  are  taken  by  the 
Appellants  in  the  case  of  Dibbs  and  Others  v.  Brown  and  Others,  and 
also  by  the  Appellants,  J.  C.  Dibbs  and  6.  K.  Dibbs,  in  the  present 
case.  Having  considered  these  objections  in  my  other  judgment,  I 
deem  it  unnecessary  to  refer  to  them  again  here.  But  the  Appellant, 
T.  A.  Dibbs,  takes  further  objections  to  the  decree.  He  says  first, 
that  he  was  not  originally,  and  has  not  since  become  a  party  to  the 
contract  under  which  the  Defendant,  J.  C.  Dibbs,  became  the  pur- 
chaser of  James  Brown's  share  in  the  New  Lambton  Colliery ;  and 
secondly,  that  his   interest  in  the  subject  matter  of  this  suit  is  as 
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1880.       assignee  by  purchase  of  the  mortgage  securities  held  by  Thomas 
f^  Walker ;  and  he  claims  to  have  all  the  rights  of  the  said  Thomas 

V.  Walker,  in  respect  of  the  payment  of  the  moneys  due  under  the  said 

mortgage  securities.     As  to  the   first    points — ^Whether  or   not  J. 
C.  Dibbs  originally  made  the  contract  with  James  Brown,  solely  on 
his  own  account,  and  not  in  any  way  on  behalf  of  his  brothers,  it  is 
impossible  to  come  to  any  other  conclusion  upon  the  evidence  than 
that  T.  A.  Dibbs  and  6.  R.  Dibbs  at  once  became  interested  mth  J. 
G.  Dibbs.     On  this  point  the  evidence  is,  in  my  opinion,  full  and 
clear.     And  if  proof  were  required  that  T.  A.  Dibbs  continued  to 
retain  his  interest,  it  is  shown  by  the  fact  that  in  the  amended  bill  in 
the  suit  of  Dibbs  and  Others  v.  Brown  and  Others,  he  is  deliberately 
joined  as  a  Plaintiff.     It  would  be  simply  a  waste  of  time  to  dwell 
further  on  this  point.     The  second  objection  is  more  important ;  but 
as  I  have  observed  in  my  judgment  on   the   other   appeal,  James 
Brown,  while  a  partner,  could  not,  without  the  consent  of  his  co- 
partner, dispose  of  his  share  in  the  Colliery,  which  was  partnership 
property,  free  from  the  liens  and  liabilities  of  the  partnership ;  he 
could  only  dispose  of  it  while  the  partnership  was  subsisting  and  was 
a  going  concern,   subject  to   such  liens  and   liabilities.     Walker's 
mortgage  was  a  lien  or  charge   upon  the  Colliery ;   and,  assuming 
that  T.  A.  Dibbs  purchased  the  mortgage  securities  with  his  own  money, 
still,  as  he  was  interested  in  James  Brown's  share  equally  with  J.  C. 
Dibbs  and  0.  B.  Dibbs  in  taking  the  accounts,  he  ought  not  te  be 
treated   as   an   independent,  or,  as  I  may  say,  an  outside  assignee 
of  those  securities.     He,  along  with  J.  C.  Dibbs  and  G.  R.  Dibbs, 
had  had  possession   of  the  Colliery   to  the   exclusion   of  the  late 
Alexander  Brown  and  his  representatives ;  he  cannot,  therefore,  be 
separated  from  the  two  other  Defendants,   J.  C.  Dibbs  and  G.   R. 
Dibbs,  or  placed  in  a  different  position  from  them.     In  order,  there- 
fore, to  ascertain  the  liabilities  of  the  Colliery,  which  would  necessarily 
include  the  mortgage  debt,  the  accounts  should  be  taken  as  if  James 
Brown  was  still  the  owner,  and  then  the  moiety  of  the  coal  taken  by 
the  Defendants   since  they   took    possession   of  the   mine   should 
be  allowed  as  a  set-off  in  favour  of  the  Plaintiffs.    This,  I  think, 
is  substantially  what  is  meant  by  the  decree :  and,  so  far,  I   think  it 
is  right.     I  also  think  that  the   declarations  which  form   the  pre- 
liminary part  of  the  decree  are  substantially  correct,  except  possibly 
as  to  one  portion,  while  I   think  the  accounts  ought  to  be  taken 
subject  to  all  the  charges  and  liabilities  of  the  partnership  affecting 
the  Colliery ;  yet,  as  J.  C.  Dibbs,  T.  A.  Dibbs,  and  G.  R.  Dibbs  were 
not,  in  fact,  partners  with  the  Browns  when  the  mortgage  securities 
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were  obtained  by  them  or  by  T.  A.  Dibbs^  I  think  those  Becorities       i960. 
onght  to  stand  as  a  security  to  the  Defendants,  or  to  T.  A.  Dibbs,  at ' 
against  the  Plaintiffs,  for  a  moiety  of  such  portion  of  the  mortgage 
debt  as,  after  the  accounts  have  been  taken,  may  be  due  under  the      ^^ 
mortgage.     This,  however,  must  be  the  result  of  the  decree  after 
accounts  have    been  taken.     For  these   reasons,  I  think   the   decree 
ought  to  be  affirmed. 

WiNDETEB,  J.  With  regard  to  some  of  the  objections  taken  by 
the  Appellant  in  this  case,  T.  A.  Dibbs,  it  is  not  necessary  that 
anything  should  be  said  by  me,  as  they  have  already  been  dealt  with 
in  the  preceding  case.  His  substantial  objection  to  the  decree  in  this 
case  is  that  he  was  not  a  party  to  the  original  contract  made  by  J.  C. 
Dibbs  for  the  purchase  of  James  Brown's  moiety  in  the  Colliery.  It 
is  needless  to  go  through  all  the  evidence  bearing  on  this  point,  for 
whatever  may  be  the  fact  as  to  J.  C.  Dibbs'  purchasing  the  Colliery 
on  his  own  account,  it  is  quite  clear  that  T.  A.  Dibbs  and  O.  R. 
Dibbs  immediately  became  interested  in  it  with  J.  C.  Dibbs,  and  were 
held  out  as  jointly  interested  with  him  in  the  purchase,  and  the 
subsequent  course  of  the  proceedings  which  have  arisen  between  the 
parties  shows  that  bis  interest  has  continued  in  it.  I  therefore  think 
this  objection  on  the  part  of  the  Appellant  quite  untenable.  As  to 
the  other  objection,  it  is  equally  clear  T.  A.  Dibbs,  together  with  J. 
C.  Dibbs  and  G.  R.  Dibbs,  has  been  in  possession  of  the  Colliery  to 
the  exclusion  of  the  late  Alexander  Brown  and  his  representatives, 
and  therefore  I  think  the  decree  of  the  Primary  Judge  was  right  in 
the  declaration  that  the  Dibbs  Brothers  were  entitled  to  hold  the 
moiety  sold  by  James  Brown  only  in  the  same  way  and  under  the 
same  liability  to  account — ^as  James  Brown  would  have  been  if  he 
had  not  sold  his  share  in  the  Colliery — Brown,  as  was  decided  in  the 
last  case,  having  only  power  to  dispose  of  his  share  subject  to  the 
liens  existing  upon  it.  It  follows  from  this  that  T.  A.  Dibbs  cannot 
be  regarded  as  holding  the  mortgage  security  which  he  obtained  from 
Walker  as  if  he  held  a  position  different  to  that  of  his  brothers.  I 
agree,  however,  with  Mr.  Justice  Faucett  in  thinking  that  the 
mortgage  securities  ought  to  be  held  by  the  Dibbs  Brothers,  or  T.  A. 
Dibbs,  as  a  security  as  against  the  Plaintiffs  for  a  moiety  of  the 
balance  of  the  mortgage  debt  found  to  be  due  upon  the  taking  of  the 
accounts.     In  other  particulars  I  think  the  decree  is  correct. 

Ajppeal  dismissed  with  costs. 

Solicitors  for  the  Plaintiffs — Norton  and  Smith. 

Solicitors  for  the  Defendants-— Dain^rey  and  Jones,  - 
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Ex  PABTB  SHEPHERD. 

Ik  bb  Dibbs  v,  Dibbs  and  Blaib  (1.) 

Filing   AjfidaviU— Petition    not    accepted  — Practice— Euks    "1"   and    *<2"— 

Ultra  mre9. 

All  petitions  nnder  the  Matrimonial  and  Divorce  Canses  Act,  together  with  the 
affidavits  yerifying  the  statements  therein,  must  be  filed  in  the  first  instance 
before  being  made  ose  of  for  any  purpose. 

The  1st  and  2nd  rales  of  July,  1873,  are  vUra  vires  as  far  as  they  imply  that 
petitions,  with  the  verifying  affidavits,  need  not  be  filed  until  the  petitions  be 
accepted. 

v.  presented  a  petition,  for  a  dissolution  of  manfage,  to  the  Judge ;  accom- 
panying the  petition  were  certain  affidavits  verifying  the  statements  therein. 
The  Judge  declined  to  accept  the  petition.  Held  (Hargrave,  J.  dissenting)  that 
the  petition  and  affidavits  should  have  been  filed.    An  order  made  to  that  effect. 

Held  also  that  the  Ist  and  2nd  rules  were  ultra  vires  as  being  inconsistent  with 
the  Act. 

Motion,  on  notice,  made  on  behalf  of  J.  Shepherd,  calling  upon  the 
Petitioner,  J.  C.  Dibbs,  in  the  suit  ''Dibbs  v.  Dibbs  and  Blair,''  and 
his  Solicitors,  to  show  cause  why  they  should  not  be  compelled  to 
place  certain  affidavits,  handed  to  the  Judge  of  the  Divorce  Court 
in  support  of  a  Petition  for  Divorce,  on  the  file  in  the  Divorce  Court. 

(1)  Before  Hargrave,  J.,  Sir  William  Manning,  J.,  and  Windeyer,  J, 


1880. 


March. 
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1880.  From  the  affidavits  it  appeared  that  a  suit  had  been  instituted  by 

J.  C.  Dibbs  for  a  dissolution  of  his  marriage  with  Jane  Dibbs  ou 
Shxphbbd.  ^^^  ground  of  her  adultery;  C.  L.  Blair  was  made  a  co-respondent. 
After  the  petition  had  been  filed,  an  application  was  made  by  the 
Petitioner  for  leave  to  amend  the  Petition  by  adding  J.  Shepherd 
(the  respondent's  solicitor)  as  a  co-respondent,  and  by  adding  all  the 
necessary  allegations  to  the  petition.  After  argument  that  application 
had  been  dismissed  with  costs  (2). 

Notice  of  the  discontinuance  of  the  suit  was  then  served  on  the 
respondent  and  on  her  solicitor. 

An  application  was  then  made,  ex  pwrtey  on  behalf  of  J.  C.  Dibbs 
to  the  Judge,  and  a  new  petition  for  a  dissolution  of  the  marriage  was 
presented,  in  accordance  with  the  practice  of  the  Court,  in  which 
Shepherd  was  named  as  a  co-respondent.  That  petition  on  being 
presented  to  the  Judge  was  not  accepted.  Together  with  the  affidavits 
accompanying  it,  the  petition  was  handed  back  to  Dibbs'  solicitors. 
Shepherd,  on  hearing  of  that  ex  parte  application,  caused  a  search  to 
be  made  on  the  files  in  the  Divorce  Court  for  those  affidavits; 
and  without  success,  as  they  had  not  been  filed.  Shepherd  then 
applied  to  the  Judge  of  the  Divorce  Court  for  an  order  to  compel 
Dibbs  and  his  solicitors  to  file  those  affidavits.  His  Honor,  by  his 
associate,  sent  a  message  to  Dibbs'  solicitors  (Messrs.  Daintrey  and 
Chapman)  who  declined  to  file  the  affidavits ;  as  that  would  have  been 
contrary  to  the  established  practice;  a  formal  demand  was  then  made 
by  the  Prothonotary,  which  met  with  a  similar  refusal.  Shepherd 
then,  on  notice,  applied  in  open  Court  to  the  Judge  sitting  in  Divorce 
for  an  order  to  compel  Dibbs  to  file  those  affidavits.  As  such  a  motion 
involved  the  practice,  up  to  that  date  followed,  his  Honor  referred  the 
matter  to  the  Full  Court. 

Barley,  Q.O.,  and  Manning  accordingly  appeared  in  support  of  the 
motion.  By  the  29th  rule  it  was  enacted  that  the  practice  and 
procedure  as  to  forms  of  affidavits,  and  filing  the  same,  except  where 
otherwise  ordered  by  the  rules,  should  be  the  same  as  at  Common 
Law,  or  as  near  thereto  as  the  circumstances  would  permit.  At 
Common  Law  all  affidavits  about  to  be  used  for  any  purpose  had  to 
be  filed  before  they  could  be  used  in  any  Court. 

By  the  Common  Law  rule  147,  Hilary  Term,  1858 — "All  affidavits 
used  before  a  Judge  out  of  Court  shall  be  filed  with  the  Masters  of 
the  said  Courts,''  &c.,  which,  by  rule  1  of  our  own  Court  (8)  is  in 

(3)  2  B.  0.  B.  N.  &  Eq.)  (3)  8.0.  Fnc,  p.  22. 
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force  to  r^ulate  the  practice  to  be  foUowed  in  this  colony.    That      1880. 
rule  extends  the  application  of  rule  19  (4),  by  which  it  is  enacted  ""T^ 
that  in  all  proceedings  in  law^  where  no  other  coarse  of  practice  shall   SHxraxBDb 
have  been  prescribed  by  any  rule  in  that  behalf^  the  practice  and 
forms  of  the  Queen's  Bench  at  Westminister^  so  far  as  the  circum- 
stances of  the  eolony  may  require  and  admit,  shall  be  followed. 

Those  a£Eidayits  should  have  been  filed  although  the  motion  was 
unsuccessful.  The  practice  is  well  laid  down  in  the  cases  Ex  parte 
Dieas  {6),  where  Bayley,  J.,  held  that  affidavits  used  to  ground  a 
motion  ought  always  to  be  filed,  whether  the  motion  was  granted  or 
refused. 

Ex  parte  Elderton  {6),  where  Patterson,  J.,  held  that  all  affidayits 
used  in  Court  must  be  filed.  The  judgment  in  Pilmore  v.  Hood  (7), 
shows  that  where  a  demand  has  been  previously  made  on  the  attorney, 
and  not  complied  with,  the  Court  will  make  an  order. 

Shepherd  had  a  right  to  see  those  affidavits  in  which  such  grave 
charges  were  made  against  him,  so  that  if  the  affidavits  contain  false 
statements  the  deponents  might  be  brought  to  justice. 

Dome,  in  opposition.  This  motion  is  premature,  the  matter  of 
the  petition  is  still  sub  jvdice,  and  in  due  course  the  affidavits  will  be 
filed. 

The  practice  which  has  obtained  since  the  Court  has  been  in  existence 
has  been  followed  in  the  present  case.  That  practice  has  been,  invariably, 
not  to  file  any  affidavits  or  other  documents  until  the  petition  has 
been  accepted  by  the  Judge.  The  construction  of  rules  1  and  2  is 
beyond  question,  and  those  rules  have  been  complied  with.  Before 
the  present  motion  could  be  granted  the  Court  would  have  to  hold 
that  the  1st  and  2nd  rules  were  ultra  vires,  which  the  Court  would 
be  slow  to  do,  since  the  whole  of  practice  of  the  Divorce  Court  has 
been  based  on  those  rules ;  which  were  passed  to  protect  innocent 
persons  from  being  defamed  by  frivolous  charges. 

Barley,  Q.O.,  replied.  By  the  22nd  section  of  the  Act  (8)  a 
husband  or  wife  might  present  a  petition  to  the  Court  praying  relief ; 
a  petition  could  only  be  presented  to  the  Court  after  being  filed ;  and 
by  the  85th  section  every  petition  is  to  be  accompanied  by  verifying 
affidavits.  If  the  1st  and  2nd  rules,  framed  under  the  Act,  provided  for 
any  other  mode  of  commencing  a  suit  they  are  ultra  vires. 

(4)  ib,  p.  37.  (7)  8  Dowl  P.O.  21. 

(6)  2  Dowl  P.C.  92.  (8)  86  Vio.  No.  9. 

(6)  ilx  068. 


4  CIVOBCE    OA8B8.  [N.  8.  W.  tt. 

1880.  Habobave^  J. :    The  application  now  before  the  Court  for  onr 

decision  is  that  the  Court  shall  order  certain  affidavits  to  be  filed  in 


tct  parts  ._ 

Shsfhsbd.  the  Divorce  Court.     These  affidavits  had  been  handed  to  the  Divorce 

Court  Judge^  together  with  a  petition  for  a  divorce,  to  support  the 
allegations  contained  therein^  and  in  which  petition  Shepherd  was 
named  as  co-respondent.     The  present  application  is  made  at  his 
instance.     I  was  appointed  the  first  Judge  in  the  Divorce  Courts 
and  on  me  devolved  the  burden  of  framing  rules  and  regulations 
for  the  conduct  of  the  business  under  that  Act.     The  rules  were 
framed  with  much  care,  and  after  some  little  trouble,  by  me,  together 
with  the  able  assistance  of  the  late  Mr.  Robert  H.  Owen.    As  the 
rules  now   stand  they   are   condensed  from  those  framed  by  Lord 
Penzance  under  the  English  Act,  and  A-om  those  in  force  in  the 
neighbouring  colony  of  Victoria,  which  have  been  framed  by  thinking 
men,  and  have  been  found  to  answer  the  purpose  intended.     I  was 
also  greatly  assisted  by  referring  to  a  book  written  on  the  divorce  laws 
of  the  Continent,  which  was  very  ably  written,  and  in  a  clear  manner 
showed  the  practice  there  in  force.     From  that  book  I  gathered 
that  ia  some  countries  when  a  petition  for  a  divorce  was  presented  to 
the  Court,  the  Judge  was  at  liberty  to  send  for  the  petitioner,  and 
to  inquire  from  him  into  the  statements  alleged  in  the  petition,  and 
as  to  the  grounds  on  which  relief  was  sought.     The  Judge  could  in 
the  first  instance  inquire  into  it  as  a  family  matter,  and  by  a  little 
judicious  advice  might,  probably  in  many  cases,  do   an  immense 
amount  of  good,  to  the  benefit  of  all  parties.     By  suggesting,  and, 
perhaps,  gently  urging  some  amicable  arrangement,  the  parties  might 
be  brought  to  see  the  folly  and  annoyance  of  publishing  their  petty 
squabbles  to  the  world,  and  might  be  induced  to  make  up  friends. 
It  was  with  some   such   idea  that  I  framed  the  first  and  second 
rules,  in  order  that  some  preliminary  inquiry  might  be  held  by  the 
Judge,  in  his  chambers,  before  the  whole  matter  was  laid  open  before 
the  public,  in  a  crowded  Court.     After  the   Judge  has      ad  the 
petition  and  the  affidavits  accompanying  it,  he  might  then,  if  the 
affidavits  disclosed  a  case  so  clear  that  all  chance  of  settling  the  matter, 
or  of  bringing  about  a  better  state  of  feeling  between  the  parties  was 
hopeless,  accept   the   petition;   and   so   endorse   it,   specifying  the 
affidavits   on   which   it   was   accepted.     The   petition  and   affidavits 
would  then  be  sent  to  the  proper  officer,  and  be  filed  in  the  usual 
way  in  the  offices  up  stairs.     That  is  the  practice  I  have  followed 
in  many  cases ;  especially  in  the  case  of  Fattorini  v.  Fattorini,  which 
was  a  suit  by  the  husband  for  a  restitution  of  conjugal  rights*     After 
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the  petition  had  been  sent  in^  I  by  advice  delayed  any  farther  steps       1880. 

by  either  party  for  over  a  year.     The  parties^  however,  could  not""^; 

be  reconciled,  and  on  the  trial  of  the  cause  Mrs.  Fattorini's  cross-  Shkfhxrd. 

petition  for  a  judicial  separation  was  granted.     By  these  rules  (1st 

and  2nd)  persons  are  not  forbidden  to  file  petitions  under  the  Act, 

and  that  being  so  the  rules  are  not  iiltra  vires.     By  these  rules  a 

practice  was  established,  under  which,  before  a  petition  was  filed  and  so 

became  public,  the  supposed  grievance  may  be  inquired  into  by,  and 

talked  over  with,  the  Judge ;  and,  happily,  litigation  in  many  instances 

prevented.      The   rules   may  have    been  ^lltra   vires  if  they  had 

ordered  anything  substantive  to  be  done.     After  the  petition  was 

accepted,  and  the  presentation   completed  by   such   acceptance,   it 

became  the  absolute  duty  of  the  parties  to  file  all  affidavits  which  had 

accompanied  the  petition.     On  the  parties  the  rules  were  absolutely 

binding.     On  Judges,  however,  or  those  who  framed  the  rules  for  the 

conduct  of  the  business,  such  rules  were  only  directory.     It  has  been 

A^quently  well  said,  by  eminent  Judges,  that  rules  are  not  to  be  the 

masters  of  the  Court ;  they  are  at  most  only  for  the  guidance  of  the 

Court,  though  mandatory  on  those  who  come  for  assistance  and  relief 

to  the  Court.     Every  Judge,  and  Court,   in  any  jurisdiction,  has  a 

general  right  to  impound  affidavits,  and  to  direct  that  they  are  not 

to  be  filed,  but  to  be  kept  sealed  up  until  some  other  order  is  made 

concerning  them.     I  myself,  in  Richardson,  v.  Richardson,  a  motion 

in  Equity,  for  the  custody  of  the  children,  where  the  affidavits  were 

full  of  silly  details,  ordered  the  affidavits  not  to  be  filed,  but  to 

be  sealed  up  and  kept  in  the  care  of  the  Court.     Afterwards  when 

the  parties  were  determined  to  go  on  to  a  decision,  the  affidavits  were 

filed  and  answered  in  the  usual  way.     Again,  in  Dibbs  v.  Dibbs,  an 

application,  in  Equity,  by  the  mother  to  see  her  children.     After  the 

affidavits  had  been  partially  read  in  open  Court,  I,  deeming  their 

contents  improper  to  be  made  public,  directed  that  they  were  not  then 

to  be  filed,  but  were  to  be  kept  sealed  up  in  the  custody  of  the  Court. 

By  so  directing  it  was  hoped  that  the  parties  would  be  assisted,  and 

some  of  the  pain  and  bitterness  likely  to  be  engendered  by  the  publicity 

of  the  proceedings  prevented.    No  question,  in  those  cases,  was  raised 

as  to  the  power  of  a  Judge  so  to  direct.     It  is  clear  that  a  Judge 

has  a   discretion   to   exercise   in   regard  to  the  filing  of  affidavits. 

It  is  also  well  established  that  a  Judge,  or  Court,  has  power  to  order 

that  any  affidavit  containing  matter  which  appears  to  be  impertinent, 

or  scandalous,  or  for  any  other  reasonable  cause,  shall  be  taken  ofF 

the  file ;  a  fortiori  than  the  filing  of  affidavits  can  be  prohibited.    In 


6  DITOBGB   OASES.  [N.  8.  W.  B. 

1880.       my  opinion  no  affidavit^  accompanying  a  petition^  which  chargea  a 
"I  third  person  with  adultery,  should  be  filed  until  the  petition  has  been 

Shbphbbo.  accepted.  I  also  think  that  it  would  be  as  well  if  all  proceedings  in 
the  Divorce  Court  could  be  dealt  with  in  a  manner  different  firom  that 
which  obtains  at  Common  Law  and  in  Equity,  so  that  the  details  of 
the  charges  might  not  be  open  to  the  public  when  the  proceedings 
were  filed.    The  present  application  must  be  dismissed. 

Sir  William  ManninOi  J.,  regretted  that  he  was  not  of  the  same 
opinion.  It  has  been  said  that  as  the  affidavits  in  question,  or  some  of 
them,  had  in  fact  been  produced  to  the  Court,  since  the  present  motion 
was  initiated,  during  the  trial  at  nisi  prins  of  the  case  Shepherd  v« 
Dibbs,  tried  before  Mr.  Justice  Windeyer,  the  present  application 
was  being  prosecuted  for  a  precedent  only,  and  not  for  the  benefit  of 
the  moving  party.  I  do  not  recollect  whether  or  not  the  particular 
affidavits  had  been  so  produced,  but,  whether  that  were  so  or  not 
could  not  affect  the  bare  question  now  before  the  Court.  Mr.  Justice 
Hargrave  has  made  some  observations  as  to  the  Court's  rules  not 
being  binding  on  the  Court  itself.  I  freely  admit  that  rules  are 
not  to  be  absolute  fetters  on  a  Court  under  all  circumstances,  and 
according  to  their  letter  in  all  cases,  but  they  are  generally  to  be 
regarded  as  binding,  and  more  particularly  so  in  the  case  of  a  single 
Judge.  And  as  the  rules  under  the  Act  have  been  framed  under 
powers  conferred  by  the  Act,  and  duly  laid  before  Parliament  as 
required,  they  certainly  ought  to  be  followed,  so  far  as  they  are 
within  the  powers  so  conferred,  until  altered  by  equal  authority.  I 
fully  appreciate  all  the  advantages  which  might,  in  some  cases,  accrue 
to  the  petitioner  by  his  supposed  grievances  being  enquired  into  by 
the  Judge  before  any  public  proceedings  are  commenced;  but  it 
would  be  better,  if  any  preliminary  examination  were  authorized  by 
law,  that  the  parties  implicated  should  also  be  heard.  In  Ireland,  I 
believe,  some  kind  of  preliminary  enquiry  is  held  in  cases  at 
Common  Law,  at  which  the  issues  for  trial  were  settled  before  a  Judge 
in  Chambers,  and  in  the  course  of  that  proceeding  causes  are  often 
settled  and  further  litigation  stayed ;  but  there  both  sides  are  heard. 
I  am  not  disposed  to  question  what  has  been  said  about  the  power  of  a 
Judge,  or  the  Court,  to  direct  that  affidavits  should  be  sealed  up  and  kept 
in  custody  of  the  Court,  if  the  administration  of  justice  is  likely  to  be 
forwarded  by  such  a  course,  and  unnecessary  scandal  prevented ;  and^ 
without  question,  under  some  circumstances,  affidavits  can  even  be 
removed  by  the  Court  from  the  file.  I  prefer  to  decide  the  present 
application  by  reference  to  the  Act,  which  is  above  the  rules.    By 
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the  32nd  section  it  is  enacted  "  It  shall  be  lawful  for  any  husband  1880* 
to  present  a  petition  to  the  Court  praying  that  his  marriage  may  be""^ 
dissolved  on  the  ground  that  his  wife  has,  since  the  celebration  Shkphxkd. 
thereof,  been  guilty  of  adultery,  and  it  shall  be  lawful  for  any  wife  to 
present  a  petition  to  the  Court  praying,"  &c.  To  present  a  petition 
to  the  Court  in  that  section  must  mean  to  file  the  petition.  How 
else  can  it  be  presented?  It  is  not  presented  whilst  still  in  the 
hands  of  the  petitioner,  nor  until  it  is  placed  upon  the  records  of 
the  Court.  It  appears  to  me  that  a  husband,  or  wife,  coming  to  the 
Court  for  relief  can  only  do  so  by,  in  the  first  instance,  filing  a 
petition.  Then  by  the  85th  section  it  is  enacted — "  Every  person 
seeking  a  decree  of  nullity  of  marriage,  or  a  decree  of  judical  separa- 
tion, or  a  dissolution  of  marriage,  shall,  together  with  the  petition,  or 
other  application  for  the  same,  file  an  affidavit  verifying  the  same,'' 
&c.  By  these  two  sections  it  is  clear  that  the  petition  and  the 
affidavits  in  support  of  it  must  be  filed  in  the  first  instance.  I  rest 
my  opinion  further  on  the  broad  grounds  that  wherever  relief  is 
asked  of  any  of  our  Courts  of  Justice,  the  person  seeking  such  relief 
should  put  the  Court  openly  in  possession  of  the  matter,  and  then 
only  take  his  chance  of  receiving,  or  of  being  refused,  such  relief. 
Under  the  Divorce  Act  the  proceedings  in  the  first  instance  are  ex 
parte;  any  person  against  whom  charges  are  made  in  a  petition, 
and  supported  by  affidavit,  is  liable  to  be  made  a  co-respondent 
behind  his  back  without  his  having  any  opportunity  of  showing  cause 
against  being  made  a  party  to  the  suit.  In  such  a  case,  the  least 
that  can  be  expected  is,  that  all  the  proceedings  so  taken  behind 
a  person's  back  should  be  filed,  to  enable  him  to  learn  the  nature  of 
the  charges,  and  to  seek  a  remedy  if  the  charges  are  unfounded  or 
malicious.  If  a  petition  is  rejected,  why  should  the  person  who 
has  presented  it  not  be  open  to  answer  any  proceedings  brought 
against  him  for  making  an  unfounded  charge  against  an  innocent 
person  ?  At  Common  Law,  by  the  rules  of  Court,  where  any 
appKcation  is  made,  whether  in  or  out  of  Court,  the  affidavits  relied 
upon  have  to  be  filed ;  and  by  the  19th  of  the  rules,  under  the  Divorce 
and  Matrimonial  Act,  the  Common  Law  rules  are  imported  into  the 
practice  of  that  Court,  unless  at  variance  with  other  specific  rules  of 
the  Court;  and  I  do  not  consider  there  is  any  specific  rule  at 
variance  with  the  general  rule  thus  mentioned.  I  do  not  see  that  the 
1st  and  2nd  rules  are  necessarily  ultra  vires;  if  they  have  the 
meaning  that  the  petitions  and  affidavits  need  not  be  filed,  then,  in 
my  opinion^  they  are  uUra  vires,  as  being  inconsistent  with  the 
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1880.    .  statute.    Bat  they  do  not  eontain  any  words  to  showj  affirmatively^ 
"Z  that  the  petition  and  affidavits  should  not  be  filed.     All  that  has 

Ifly   PASTS 

Rw»i»if»i»n-  been  attempted  in  argument  is  to  draw  an  inference  to  that  effect^ 
but  in  this  respect  they  are  open  to  opposite  inferences^  and  I  shall 
certainly  adopt  that  interpretation  which  is  consistent  with  my 
understanding  of  the  Act^  which  is  superior  to  the  rules.  On  the  Act^ 
on  general  principles,  and  on  the  rules  of  Common  Law,  which  have 
been  adopted  by  the  rules  passed  under  the  Divorce  Act,  both  the 
petition  and  affidavits  should  have  been  filed  when  the  petition  was 
presented  to  the  Court,  and  as  that  has  not  been  done  in  due  course 
I  think  that  an  order  should  be  made,  as  sought  by  the  present 
motion. 

WiNDEYBR,  J.  When  this  matter  came  before  me  in  the  Divorce 
Court  my  first  impression  was  that  the  affidavits  should  be  filed.  It 
was,  however,  then  contended  that  the  rules  of  that  Court  never 
contemplated  that  the  petition  and  affidavits  should  be  filed  in  the 
first  instance,  but  that  they  should  be  simply  left  with  the  Judge  for 
him  privately  to  determine  whether  the  petition  should  be  accepted. 
And  I  was  much  pressed  by  the  argument,  that  the  object  of  this 
preliminary  inquiry  by  the  Judge  was  for  the  purpose  of  protecting 
innocent  persons  from  being  defamed  by  frivolous  charges  being  made 
matters  of  record  in  the  Divorce  Court,  and  that  the  intention  of  the 
rules  would  be  defeated  if,  though  the  petition  should  not  be  accepted 
by  the  Judge,  the  affidavits  supporting  the  petition  were  filed.  As  the 
question  is  one  which  must  arise  in  every  suit  for  divorce,  and  I 
felt  some  doubt  whether  the  practice  which  had  hitherto  prevailed  in 
the  matter  was  in  accordance  with  the  Act,  I  thought  it  better  to 
refer  the  point  to  the  full  Court.  Having  now  heard  the  matter 
again  fully  argued,  I  have  come  to  the  conclusion  that  the 
affidavits  must  be  filed,  just  as  they  are  when  used  in  support  of 
other  proceedings,  either  in  the  Divorce  or  other  jurisdictions  of  the 
Court.  I  feel,  with  Mr.  Justice  Hargrave,  that  it  might  be  desirable 
that  the  Judge  of  the  Divorce  Couii;  should  have  some  power  to  make 
the  preliminary  investigation  in  Camera  contemplated  by  the  second 
rule,  and  fully  appreciate  the  motives  which  led  to  the  framing  of 
that  rule,  but  the  question  is  whether  such  a  preliminary  inquiry 
is  contemplated  by  the  Act  7  The  22nd  section  of  the  Act  made  it 
*  lawful  for  a  husband,  or  wife,  to  present  a  petition  to  the  Court ;  and 
the  only  mode  in  which  such  a  petition  could  be  presented  appears 
to  me  to  be  by  filing  it ;  the  85th  section  makes  the  matter  clearer 
still  by  directing  that  every  person  seeking  a  divorce  shall,  together 
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with  the  petitioDj  file  an   affidavit  verifying  the  same.    The   Act,       1880. 

therefore^   not  contemplating  any   such  preliminary  inquiry,    and"! 

proceeding  as  was  imposed  on  a  petitioner  by  the  second  rule,  it  Shkfhsbi), 

appears  to  me  that  so  much  of  the  second  rule,  as  was  inconsistent 

with  the  Act,  was  ultra  vires,  however  desirable  such  a  proceeding 

might  be.     Whatever  might  be  the  practice  in  foreign  countries,  it 

was  one  not  existing  in  England  or  recognised  by  its  Divorce  Act ; 

and  though  scandalous,  and   it  might  be  malicious  and  unfounded, 

petitions  might  be  filed,  I  think  it  better  for  the  interests  of  the 

persons  so  attacked  that  their  accusers  should  be  bound  to  file  their 

petition  and  affidavits  than  that  they  should  be  at  liberty  to  make  a 

secret  accusation  to  a  Judge,  even  though  such  Judge  should  decline 

to   accept   such   a  petition.      Publicity  was  the  rule   prevailing  in 

British  Courts  of  Justice,  except  in   rarely  exceptional  matters  of 

investigation  in  the  Divorce  Court,  and  I  think  that  compelling  an 

accuser  to  file  his  petition,  not  only  most  in  consonance  with  that  rule, 

but  best  for  the  protection  of  the  public;  though  such  publicity  might, 

as  was  often  the  case  in  the  administration  of  criminal  justice,  inflict 

pain  on  innocent  persons.     As  the  question  has  been  referred  by  me 

to  the  Full  Court,  and  as  the  course  pursued  has  been  in  accordance 

with  the  practice  which  has  been  established  by  Mr.  Justice  Har- 

grave,  when  Judge  of  the  Divorce  Court,  the  Court  has  decided  that 

each  party  should  pay  his  own  costs. 

Application  granted.    No  costs. 


BREDEN  V.   BREDEN  and  SEXTON   (1).  iggQ. 


AUachmmt  far  non-payment  qf  Costs,  February. 

A  writ  of  attachment  for  non-payment  of   ooats  cannot  be  granted  in  the 
Diyoroe  Jurisdiction. 

Motion,  on  behalf  of  the  Respondent  in  the  suit,  for  a  writ  of 
attachment  to  be  directed  to  the  Petitioner  for  a  contempt  of  Court 
in  disobeying  an  order  of  the  Court,  whereby  it  was  ordered  at  the 
hearing  of  the  suit  that  the  Petition,  for  a  dissolution  of  marriage,  filed 
by  Amos  Breden,  should  be  dismissed  with  costs. 

(1)  Before  Windbteb,  J. 
N.8.W.R.,  Vol.  L,  Div.  B 
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Bredbn 

V. 


1880.  The  costs  had  been  taxed  and  demanded^  and  the  demand  had  not 

been  complied  with. 

jEf.  Barton,  in  support  of  the  motion.  By  section  42  of  the  Divorce 
*^TOi^  Act.,  26  Vic,  No.  9,  it  is  enacted  that  all  decrees  or  orders  made  by 
the  Court  shall  be  enforced  in  the  same  manner  as  the  decrees  of  the 
Court  in  its  Equitable  jurisdiction.  For  non-payment  of  costs  can 
writ  of  attachment  issue  in  Equity  ?  By  the  4th  rule  of  chap,  xxiii., 
page  50,  of  the  Equity  rules,  it  is  clear  that  an  attachment  may  issue 
when  a  decree  directs  the  payment  of  any  money  into  Court.  Costa 
are  not  mentioned  in  that  rule,  though  by  the  5th  rule  it  would 
appear  that  in  case  of  non-payment  of  costs,  the  mode  of  proceeding 
is  by  issuing  execution.  That  also  appears  to  be  the  practice  pointed 
out  by  the  48rd  section  of  the  Advancement  of  Justice  Act,  5  Vic.^ 
No.  9. 

WiNDEYER,  J.  That  the  costs  hpve  been  ordered  to  be  paid  by 
the  petitioner,  and  that  they  have  not  been  paid,  there  is  no  question. 
I  cannot  see  how  I  can  grant  an  attachment  absolute  in  the  first 
instance,  or  at  all.  By  the  section  of  the  Divorce  Ace  referred  to  it 
is  clear  that  the  practice  in  force  in  the  Equity  jurisdiction  of  the 
Court  has  to  be  followed  in  the  Divorce  jurisdiction  unless  otherwise 
specified.  A  writ  of  attachment  for  non-payment  of  money  can  only 
issue  in  certain  cases  in  Equity,  and  not  for  non-payment  of  costs. 

I  fail  to  see  how  I  can  grant  this  application,  especially  too  when  I 
see  from  the  published  reports  of  the  Insolvent  Court  that  the 
petitioner  has,  since  the  petition  was  dismissed,  become  insolvent. 


Motion  dismissed. 


Solicitor  for  the  Respondent — James  Oreer. 


1880. 


March  8. 


Fattorini  V,  Fattobini  (1). 

Practice — Appeal— Decree^PetUum, 

Where  a  decree  has  been  made  the  mode  of  procedure  is  by  petition  of  appeal 
as  in  Equity,  and  not  by  rule  nisi  as  at  Common  Law. 

Petition  by  E.  L.  d'Fattorini,  for  restitution  of  conjugal  rights, 
and  a  counter  petition  by  the  Respondent  for  a  judicial  separation 

(1)  Before  Habgrayb,  J.,  Faugett,  J.,  and  Sir  William  Mankiko,  J, 
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had  been  heard  by  Windeyer,  J.,  in  the  Divorce  Court.    The  Petition       1880. 
was  dismissedi  and  the  prayer  for  the  counter  petition  granted^  and  a  ""7 
decree  made  to  that  effect.  t;. 

Petitioner  now  in  person  moved  for  a  rule  nisi  to  set  that  decree   ^^"^eihi. 
aside^  and  for  a  re-hearing  of  the  suit. 

Barley,  Q.O./and  Pilcher,  raised  a  preliminary  objection  that  the 
proceedings  had  been  wrongly  taken.  The  Petitioner^  instead  of 
proceeding  by  a  rule  nisi,  should  have  filed  a  petition  of  appeal  and 
given  the  necessary  security.  By  the  18th  rule  it  was  enacted  that 
"  all  motions  for  new  trials  and  appeals  against  any  decree  or  order  of 
the  Judge  shall  be  made  to  the  Full  Court  of  Appeal  upon  notice 
given  to  all  parties  within  fourteen  days  from  the  date  of  such  verdict, 
decree,  or  order,  and  upon  the  like  petition  and  security  as  in  Equity 
appeals,''  &c. 

Harg&ave,  J.  The  petition  of  Mr.  Fattorini  praying  for  resti- 
tution of  conjugal  rights,  and  the  counter  petition  of  Mrs.  Fattorini 
praying  for  a  judicial  separation,  have  been  heard  by  Mr.  Justice 
Windeyer,  the  Judge  of  the  Divorce  Court,  without  a  jury.  The 
petition  was  dismissed,  and  the  prayer  of  the  counter  petition 
granted.  His  Honor  had  made  a  decree  to  that  effect.  The  rules 
which  have  been  framed  in  pursuance  of,  and  in  accordance  with,  the 
powers  given  by  sections  43rd,  44th,  and  49th  of  the  Act,  prescribed 
that,  where  a  decree  or  order  had  been  made,  the  practice  in  vogue  in 
Equity,  as  to  appealing  from  such  decree  and  giving  security,  should 
be  followed.  In  this  case  a  decree  had  been  made,  consequently 
either  of  the  parties  thereto,  dissatisfied  with  that  decree,  can  only 
interfere  with  it  by  petition  of  appeal,  and  by  lodging  the  usual 
security.  Mr.  Fattorini  has  not  adopted  the  course  pointed  out  by 
the  rules,  and  his  present  motion  cannot  be  entertained. 

Faucett,  J.  I  am  substantially  of  the  same  opinion.  On 
reading  section  5  of  the  Act  it  is  clear  that,  wherever  a  decree  or  order 
has  been  made  by  a  single  Judge,  such  decree  or  order  may  be  the 
subject  of  appeal.  By  rule  18  the  appeal  had  to  be  prosecuted  in 
accordance  with  the  rules  in  force  in  the  Equity  jurisdiction  of  the 
Court.  Mr.  Fattorini  should  have  proceeded  by  a  petition  of  appeal, 
which  should  have  been  accompanied  by  security  for  costs.  Had  the 
trial  been  before  a  jury,  and  no  decree  made,  there  might  be  a 
motion  for  a  rule  nisi  for  a  new  trial  As  the  wrong  course  had  been 
followed  the  motion  must  be  dismissed. 

Sir  William  Manning,  J.  I  am  clearly  of  opinion  that  Mr. 
Fattorini  has  mistaken  his  remedy.     A  petition  of  appeal,  duly  filed 
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1880.        and  accompanied  by  security,  is  the  proper  and  only  course  to  be 

Itattorini^  P'*™'*®*'  wben  a  decree  has  been  made.     The  whole  matter  would,  by 

V.         such  petition  of  appeal,  be  brought  before  the  Full  Court  on  appeal, 

which  has  power  either  to  uphold  the  decree  so  made  or  to  pronounce 

a  decree  directly  the  opposite. 

Motion  dismissed,  and  toith  costs,  as  Mrs, 
Fattorini  had  been  served  with  notice  of 
motion. 

Petitioner  in  person. 

Solicitors  for  Respondent— Jlf6««r«.  Pigott  and  TricketL 


1880. 


December  13. 


HALEET  V,  HALEET. 
Divorce — Absent  Female  Petitioner — Domidl-^uriadiction, 

A  marriage  wm  solemnized  at  Hong  Kong.  The  Respondent  afterwanLi  deeeiied 
the  Petitioner  and  came  to  live  in  this  colony,  where  he  acquired  a  domidL 

The  wife,  a  resident  in  Shanghai,  presented  a  petition  for  a  diyorce,  on  the 
grounds  of  desertion  and  adultery. 

Held  that)  as  the  domicil  of  the  wife  is  the  domicO  of  the  husband,  the  wife 
has  a  right  to  institute  proceedings  for  diyorce  at  the  court  of  her  husband's 
domicil. 

Petition  of  Rose  Bloom  Halket  for  a  dissolution  of  her  marriage 
with  Richard  Webb  Halket,  on  the  grounds  of  his  adultery  and 
desertion. 

The  parties  were  married  at  St.  John's  Cathedral,  at  Victoria,  in  the 
British  Colony  of  Hong  Kong,  on  the  17th  of  May,  1862,  according 
to  the  rites  of  the  Church  of  England ;  the  Petitioner  was  then 
nineteen  years,  and  the  Respondent  twenty-one  years  of  age. 

The  Petitioner,  at  the  date  of  the  petition,  was  resident  at 
Shanghai,  in  China.  The  Respondent  was  resident,  and  had  been 
resident  for  over  two  years,  in  this  colony.  Before  marriage  the 
Petitioner  had  been  an  assistant  in  a  milliner's  and  draper's  shop  in 
Shanghai.  The  Respondent  had  been  a  book-keeper  and  an  officer  in  the 
Chinese  Imperial  Maritine  Customs.    Three  children  were  bom  of  the 
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marriage.     The  Petitioner  lived  with  the  Respondent  from  the  date       1880. 
of  the  marriage  at  different  places  in  China  until  the  4th  of  October,     Z        "~ 
1877.     For  some  considerable  time  before  the  last-mentioned  date         v, 
the  Respondent  was  in  the  habit  of  getting  intoxicated^  and  often     Halkjst. 
remaining  in  that  state  for  several  days  together.     He  used  also  to 
frequent  brothels,  and  stay  away  from  his  wife  and  family.     When 
the  Petitioner  learned  from  the  officers  of  police  that  the  Respondent 
visted   houses  of  ill-fame   she  ceased  to   cohabit   with   him.     The 
Respondent  left  Shanghai  on  the  4th  of  October,  1877,  and  after 
a  short  stay  in  Hong  Kong  came  to  Sydney,  leaving  his  wife  and 
family  without  notice  and  altogether  unprovided  for.     Sitice  that  date 
the   Petitioner   had   supported  herself  and  children   by  keeping  a 
boarding-house  at  Shanghai,  and  had  not  received  letters  or  aid  in 
any  shape  from  the  Respondent.     In  March,  1878,  the  Respondent 
committed  adultery  with  a  barmaid,  named  Dora  M'Ouff,  and  had 
since  been  living  in  Woolloomooloo  with  her  as  his  wife. 

The  affidavit  of  the  Petitioner,  in  support  of  the  petition,  was 
sworn  before  the  Chief  Justice  of  Her  Majesty's  Supreme  Court  of 
China  and  Japan. 

To  prove  the  marriage,  an  affidavit  was  filed  on  behalf  of  the 
Petitioner,  made  by  C.  F.  A.  Sangster,  of  Victoria,  Hong  Kong^ 
who  was  present  at  the  ceremony,  though  not  as  a  ''witness/' 
Attached  to  his  affidavit  was  a  copy  of  an  entry  of  the  marriage  taken 
from  the  "  Marriage  Record  Book,''  certified  by  the  Colonial  Chap- 
lain^ Hong  Kong.  Photographs  of  the  Petitioner  and  Respondent 
were  also  annexed.  That  the  marriage  had  been  celebrated,  and  the 
register  kept  in  accordance  with  the  laws  in  force  in  the  colony  of 
Hong  Kong,  was  stated  on  an  affidavit  made  by  Alfred  Parker  Stokes, 
a  solicitor  of  that  colony.  Those  affidavits  was  sworn  before  Alfred 
Lister,  J.P.,  and  his  signature  was  identified  by  A.  B.  Johnson,  a 
notary  public,  who  also  certified  that  Alfred  Lister  was  the  Post- 
master-Greneral  of  the  colony  of  Hong  Kong,  and  was  also  a  Justice 
of  the  Peace,  and  as  such  justice  was  entitled  to  take  affidavits  and 
administer  oaths. 

The  issues  were  tried  before  the  Judge  without  a  jury. 

The  Respondent  did  not  appear,  and  was  not  represented  by  counsel. 

The  marriage  and  desertion  was  proved  by  affidavit  and  viva  voce 
evidence.    The  adultery  alleged  was  proved  by  viva  voce  evidence. 

Sly,  in  support  of  the  petition,  cited  Niboyei  v.  Niboyet  (1). 

Our.  AAo%  VulU 

(1)  L.  R.  4,  P  &  D.  1. 
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1880.  WiNDEYER^  J.    The  Petitioner  in  this  cause  is  seeking  for  a  disao* 

~Z  lution  of  her  marriage  with  the  Respondent  on  the  grounds  of  hia 

V.  adultery,  coupled  with  desertion  for  a  period  of  more  than  two  years. 
Halkkt.  i^  appears  that  the  marriage  was  celebrated  at  Hong  Kong,  according 
to  the  ceremonies  of  the  Church  of  England.  An  affidavit  stating 
those  facts  is  sworn  to  by  the  Petitioner,  and  further,  that  the  marriage 
was  celebrated  on  the  17th  of  May,  1862,  at  St.  John^s  Cathedral, 
Hong  Kong.  Evidence  is  also  given  that  the  marriage  so  celebrated 
was  valid.  The  Petitioner  is  still  resident  in  China.  The  Respondent 
left  Hong  Kong  about  three  years  ago,  having  abandoned  the 
Petitioner,  and  he  has  come  to  this  colony,  where  he  entered  into 
business,  took  a  house,  and  is  now  domiciled  in  Sydney.  He  has 
thereby  acquired  a  domicil  in  the  colony,  and  has  brought  himself 
within  the  jurisdiction  of  the  Court.  The  Respondent  has  been  served 
with  notice  of  the  whole  of  the  proceedings,  and  also  with  notice  that 
the  marriage  and  desertion  was  intended  to  be  proved  by  affidavit,  but 
he  has  not  appeared  at  any  stage.  On  account  of  the  peculiarity  of 
the  case,  and  the  fact  that  the  Petitioner,  the  person  seeking  relief, 
was  resident  out  of  the  jurisdiction,  I  reserved  my  judgment  to 
consider  the  cases  cited  by  Dr.  >ly.  I  am  clearly  of  opinion  that  the 
Court  has  jurisdiction  over  the  Respondent.  He  is  domiciled  in  the 
colony,  and  is  therefore  within  the  jurisdiction.  Further,  the  domicil 
of  the  wife  is  the  domicil  the  husband  has  selected  for  himself,  as 
appears  by  the  case  of  Niboyet  v.  Niboyet  (2).  The  wife  has  a  right 
to  institute  these  proceedings  for  relief  in  a  court  of  her  husband's 
domicil.  As  to  the  merits  of  the  case,  I  have  no  doubt  that  the 
Petitioner  has  been  deserted  for  more  than  two  years ;  she  has  been 
left  without  means,  and  in  a  situation  of  great  distress,  and  has  since 
received  no  assistance  from  the  Respondent. 

The  proof  of  the  adultery  charged  to  have  been  committed  in  this 
colony  is  equally  conclusive. 

Decree  nisi  granted  as  asked,  not  to  be  made  absolute  till  after  the 
expiration  of  six  months. 

Order  dccordingly. 
Attorneys  for  Petitioner — Stephsn,  Laurence,  and  Jacques, 


(2)  L.  R.,  4  P.  &  D.,  1. 
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DOBINSON  V,  DOBINSON  and  HOBSON.  1880. 


ffu8band*8  Petitwn/ar  Dissolution  o/Marriage— Bigamy— AduUerp— Decree  refused.  December  13. 

The  Court  refused  a  decree  and  dismissed  a  petition  for  a  dissolation  of  mar> 
riage,  when  it  appeared  that  the  Petitioner  had  lived,  and  was  living,  in  adultery 
after  the  date  of  the  marriage  with  the  Respondent,  and  after  she  had  herself 
conunitted  adultery.  Lautour  v.  Lautour  and  Weston,  31  L.J„  P.D.  &  A.  66,  and 
Olarke  y.  Clarke,  34  L.J.,  P.D.  <b  A.  94,  followed. 

PsTiTiON  of  James  Dobinson  stated  that  Petitioner  and  Respon- 
denty  Ann  Dobinson^  were  married  in  May^  1853,  at  Durham,  Eng* 
land,  according  to  the  rites  of  the  Church  of  England.  They  lived 
and  cohabited  together  after  marriage  for  seven  years  i  the  Petitioner 
then  came  to  these  colonies,  leaving  his  wife  in  charge  of  her  parents. 
In  1862  the  Petitioner  sent  passage  and  other  money  to  the  Respon- 
dent to  come  and  join  him.  In  1864  the  Respondent  came  out  to 
this  colony,  without  going  to  the  Petitioner,  or  advising  him  of 
her  arrival.  She  went  to  live  with  the  Co-respondent,  with  whom 
she,  in  December,  1864,  went  through  the  form  of  marriage,  and 
has  since  lived  as  his  wife. 

The  Respondent  and  Co-respondent  appeared,  but  did  not  answer 
or  take  any  part  in  the  proceedings.  The  issues  for  trial  were 
formally  settled — (1),  marriage,  and  (2),  adultery  with  the  Co- 
respondent. 

Bitchanan  appeared  for  the  Petitioner.  The  facts  alleged  in  the 
petition  were  proved.  In  cross-examination  by  His  Honor,  the  Petitioner 
admitted  that  he  had  been  living  in  adultery  since  and  before  1864, 
with  a  woman  with  whom  he  had  gpne  through  the  form  of  marriage, 
and  for  contracting  which  bigamous  marriage  he  had  been  tried  and 
convicted  at  the  Criminal  Court.  After  his  release  from  prison  he 
had  continued  to  live  in  adultery,  and  children  had  been  bom.  It 
also  appeared  in  the  course  of  the  proceedings  by  the  admission  of  the 
Respondent,  who  came  forward  voluntarily  as  a  witness,  that  she 
had  committed  bigamy,  but  that  no  criminal  proceedings  had  been 
taken  against  her. 

WiNDEYER,  J.  The  facts  which  have  appeared  in  the  evidence 
given  in  this  case  are  peculiar ;  such  a  state  of  things  has  now  for  the 
first  time  come  before  this  Court.  Those  facts  are,  shortly,  as  follows. 
The  Petitioner,  Thomas  Dobinson,  was  married  to  the  Respondent 
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1880.  Ann  Dobinson,  in  May^  1853^  at  Cross   Ghite  Churchy  Durham, 

"IT  England,  according  to  the  rites  of  the  Church  of  England.  For  seven 

V.  years  the  Petitioner  and  Respondent  lived  together  in  Durham.    No 

DoBnsoN.  Jgg^g  y^^^  jj^^^  ^f  ^j^g  marriage.  In  1860  the  Petitioner  came  to  this 

colony,  having  left  his  wife  with  her  parents.     After  his  arrival  in  the 
colony,  the  Petitioner  sent  letters  to  his  wife,  and  at  the  expiration  of 
two  years  sent  money  to  pay  her  passage,  and  to  provide  herself  with 
necessaries.     After  money  had  been  sent,  the  Petitioner  expected  his 
wife's  arrival.    The  receipt  of  the  money  was  not  acknowledged,  nor 
did    the    Petitioner  again    hear  of  his   wife  till   about  two  years 
afterwards,   when    he    received   information   that    she  was   in   the 
colony,  and  had  arrived  shortly  after  the  money  for   her   passage 
had   been  sent   to   her.     The   Petitioner    was    also   informed   that 
she  was  living  as  the  wife  of  the  Co-respondent,  to  whom  she  had 
been  married.    Those    were    the  facts   disclosed   in    the    petition. 
Neither  the  Respondent  nor  the  Co-respondent  were  represented,  or  in 
any  way  appeared  to  contest  the  suit.     On  my  proceeding  to  cross- 
examine  the  Petitioner  as  to  whether  any  proceedings  had  been  taken 
to  prosecute  the  Respondent  for  bigamy  the  Respondent  started  up  in 
the  body  of  the  Court,  and  objected  to  the  case  proceeding,  as  she  had 
retained  an  attorney  to  watch  her  interests,  and  had  paid  him  a  fee  to 
retain  counsel.     She,  however,  went  on  to  excuse  herself  from  her 
bigamous  marriage  by  saying  that  the  Petitioner  himself  first  deserted 
her,  and  committed  bigamy  with  a  woman  with  whom  he  was  actually 
then  living  as  his  wife.      The  Petitioner,  on  being  further  examined, 
admitted  the  truth  of  the  Respondent's  statement,  and  confessed  that 
he  had  been  married  to  the  woman  with  whom  he  was  then  living  in 
1868,  that  he  had  thereupon  been  prosecuted  for  bigamy,  and  had 
been  convicted,  and  had  received  a  sentence  of  five  years,  that  sentence 
having  been  almost  altogether  commuted  on  his  making  representations 
to  the  presiding  Judge  that  he  had  received  a  letter  from  his  wife's 
parents  that  she  was  dead,  and  that  upon  the  receipt  of  such  news  he 
had  again  married.     By  the  woman  with  whom  he  is  still  living  the 
Petitioner  has  had  a  family.   These  facts  were  not  set  out  in  the  petition, 
nor  were  they  by  affidavit  or  otherwise  disclosed  to  the  Court  by  the 
Petitioner.    By  the  27th  section  of  the  Act  it  is  declared  in  what 
cases    the   Court    shall   pronounce  a   decree    for   a   dissolution   of 
marriage.    But  by  that  section  it  is  provided  that  the  Court  shall 
not  be  bound  to  pronounce  such  decree  if  it  should  find  that  the 
Petitioner  had,  during  the  marriage,  been  guilty  of  adultery.    The 
words  are  plain,  and  admit  of  no  doubt  whatever. 
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This  is  the  first  time  the  Court  has  been  required  to  put  a  construe-  1880. 
tion  on  that  section.  When  the  Petitioner  has  committed  adultery  ~ 
during  the  marriage  the  Court  is  not  absolutely  precluded  from  pro-  v. 
nouncing  a  decree.  It  is  left  to  the  discretion  of  the  Court.  "  The  I^oBnreoN. 
Court  shall  not  be  bound^''  &c.^  are  the  words  of  the  section.  But  in 
exercising  that  discretion  the  Court  must  be  gtdded  by  some  rule, 
and  not  act  vaguely.  In  some  reported  cases  the  Petitioner  has 
obtained  a  decree^  although  guilty  of  adultery.  In  Joseph  v.  Joseph  {l)f 
the  Petitioner  had  married  again  after  bona  fide  believing  that 
his  first  wife  was  dead.  In  that  case^  however^  as  soon  as  he  ascertained 
that  his  first  wife  was  alive^  he  ceased  to  live  with  the  second  wife^ 
and  instituted  proceedings  for  a  divorce.  Here  the  Petitioner,  after 
knowing  that  his  wife  was  alive,  continued  to  live  with  the  second 
wife,  and  has  done  so  for  the  last  fifteen  or  sixteen  years,  and 
was  actually  living  in  a  state  of  adultery  with  her  when  he  came  to 
this  Court  for  relief.  Such  a  state  offsets  has  hitherto  been  unheard 
of.  Those  seeking  relief  must  come  into  Court  with  dean  hands. 
And,  although  the  Act  does  not  make  it  obligatory  on  the  Judge  to 
pronounce  a  decree,  it  must  be  assumed  that  the  Legislature  advisedly 
left  it  to  the  Court  to  say  whether  a  single  lapse  on  the  part  of  the 
Petitioner  was  to  shut  him  out  from  the  relief  anticipated  by  the  Act. 

In  the  present  case  the  Petitioner  does  not  only  now  admit,  having 
before  in  his  petition  suppressed  the  fact,  that  he  has  been  guilty  of 
adultery  during  the  marriage,  but  also  admits  that  he  has  continued 
to  live,  and  now  lives,  with  the  woman  with  whom  he  committed 
bigamy  so  many  years  ago.  Under  such  a  state  of  circumstances  the 
Court  cannot  interfere  to  dissolve  the  marriage,  even  though  the  issue 
of  adultery  on  the  part  of  the  wife  should  be  conclusively  proved. 
In  Ola/rice  v.  OlarJce  (2),  at  the  dose  of  the  Petitioner's  case^ 
in  answer  to  the  Judge  Ordinary,  the  Petitioner  admitted  that 
after  his  wife  had  eloped  firom  him  he  had,  on  one  occasion, 
committed  adultery;  he  had  never  seen  the  woman  with  whom 
he  had  committed  adultery  before  or  since.  The  jury  found  a 
verdict  for  the  Petitioner  upon  the  issue  of  adultery.  The  Judge 
Ordinary,  in  giving  judgment,  after  expressing  his  regret  at  refusing 
a  decree,  said,  "  But  one  of  the  principle  upoQ  which  this  Court 
proceeds  is  that  the  persons  who  resort  to  it  for  relief  must  come  with 
elean  hands ;  and,  in  accordance  with  that  principle,  it  is  the  daily 
practice  of  this  Court  to  refuse  a  divorce  to  a  husband  who  has  hin> 

(1)  34  L.J.P.  akM.,  96.  (2)  34  L.J.P.  &  M.,  94. 
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1880.       self  been  guilty  of  adultery.     The  Court  no  doubt  has  a  discretion  to 
grant  a  divorce  even  when  the  Petitioner  has  committed  adultery,  but 
^^  that  discretion  has  never  yet  been  exercised ;  and  in  Lautowr  v.  Lautour 

DoBiNsoN.  (lYij^  Weston,  a  noble  and  learned  Lord  declared  in  clear  language 
that  it  must  be  very  rarely  exercised."  That  being  admitted  to  be 
the  general  rule^  what  is  there  in  the  evidence  to  justify  the  Court  in 
making  this  case  an  exception  ?  In  Lautour  v.  Lautour  and  Weston 
(3),  Sir  Cresswell  Cresswell,  as  Judge  Ordinary,  in  his  judgment 
legally  construed  that  section  of  the  English  Act  which  gives 
the  Court  a  discretion  to  grant  a  decree  even  when  the  Petitioner 
has  been  guilty  of  adultery.  In  that  case  tbe  Petitioner's  wife 
eloped  in  1833,  and  afterwards  he  formed  an  acquaintance  with 
another  woman,  and  had  lived  with  her  as  his  wife  up  to  the  date 
of  the  petition.  That  fact  was  not  disclosed  in  the  petition.  The 
decree  nisi  was  granted.  The  Queen's  Proctor  intervened  and  alleged 
a  charge  of  adultery  against  the  Petitioner.  Upon  that  being  proved, 
as  above  stated,  the  decree  nisi  was  set  aside  and  the  petition 
dismissed.  In  delivering  his  judgment  the  learned  Judge  said, 
"  General  Lautour  has  asked  for  a  divorce  on  tlie  ground  that  bis  wife 
has  been  living  for  several  years  in  adultery,  and  it  appears  that  he 
himself  has  been  living  in  adultery  during  the  greater  part  of  the 
same  period.  I  cannot  believe  that  either  General  Lautour,  or  any 
legal  adviser  whom  he  consulted,  could  by  possibility  have  enter- 
tained an  opinion  that  that  was  not  a  most  material  matter 
for  the  Court  to  consider  in  dealing  with  his  case.  General 
Lautour  proved  the  case  of  adultery  against  his  wife,  and  the 
Court  was  left  totally  in  the  dark  as  to  the  other  fact.  It 
had  no  means  of  ascertaining  from  the  evidence  brought  before  it 
whether  he  was  to  be  deemed  a  person  for  whose  benefit  this  Act  was 
passed.  I  cannot  entertain  a  moment's  doubt  that  he  is  not.  I  pre- 
sume the  Legislature  introduced  the  clause  giving  a  discretionary 
power  to  the  Court  in  order  to  meet  the  case  of  some  temporary 
lapse  from  purity  of  conduct  on  the  part  of  a  married  man  which 
might  have  happened  years  before,  and  which  might  have  been,  as 
Dr.  LvsMngton  has  expressed  it,  comparatively  venial."  And  further 
on,  ''  I  think  I  should  put  a  most  strange  construction  upon 
this  Act,  and  show  that  I  was  unfit  to  be  treated  with  the  discretionary 
power  that  the  Legislature  has  vested  in  me,  if  I  did  not  hold  that 
there  is  a  sufficient  ground  for  the  refusal  of  the  divorce."     In  this 

8)  31  L.J.P.  ft  M.  66. 


VOL.  L]  DIVOECE    CASES.  19 

case  the  Petitioner  and  his  legal  advisers  have^  in  the  petition^  kept  back        1880, 
from  the  Court  most  material  facts — facts  which  must  have  been  well 
known.     Such   a  suppression   is   deserving  of  strong  reprobation^  ^, 

amounting  as  it  does  to  an  attempt  to  mislead  and  deceive  the  Court    I>obikson. 
as  to  the  merits  of  the  case. 

There  are  no  facts  to  take  this  case  out  of  the  general  rule,  and  the 
Petitioner^  by  his  conduct^  has  not  commended  himself  to  any 
sympathy.  The  decree  will  be  refused^  and  the  petition  dismissed  on 
the  ground  that  the  Petitioner  himself  has  been  guilty  of  adultery. 


Petition  dismdssed. 


Attorney  for  petitioner — Oreer 
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AOOOMPLICE.    See  Obuhkal  Law  2. 

ABSENT  DEFENDANTS'  ACT.    See  Fobeior  Attaghmsnt. 

ACnON  ON  ENGLISH  JUDGMENT.    See  Fobxion  Judgmrmt. 

ADMINISTRATION  BONDSumg  in  the  name  qf  the  Attomey-Gmera^ 
Security  for  Costs — Practice].  Upon  a  motion  to  -put  an  administration 
bond  in  Boit  in  the  name  of  the  Attomey-Genend,  the  Court  ordered 
security  for  costs  to  be  given  to  the  satisfaction  of  the  Crown  Solicitor. 
In  THx  Goods  ov  Ktlb         264 

AGBEEMENT.    See  Statuti  ov  Frattdb. 

APPEAL  TO  PRIVY  COUNCIL.    See  Notsawcb. 

ABSn!RATIO^--Award'^osts^JRiferenee  silent  as  to  Oosts-^ause  and 
aU  matters  of  difference  rtf erred,] — ^An  action  and  "aU  matters  in 
dispute  "  were  referred  at  ti^e  trial  to  two  of  the  jury  as  arbilaraters. 
They  found  a  verdict  for  the  Defendant,  and,  so  far  as  they  had  the 
power,  awarded  the  Defendant  the  costs.  Afterwards  the  Defendant's 
costs  of  the  reference  and  award  were  taxed  and  allowed  by  the 
Protiionotarr.  The  Plaintiff  appealed  to  a  Judse  in  (Cambers,  who 
disallowed  the  costs.  On  motion  to  rescind  the  Judge's  order,  it  was 
conceded  that  if  the  costs  had  been  mentioned  at  the  time  of  reference, 
they  would  have  been  included  in  the  reference.  The  Court,  therefore 
amended  the  reference  nunc  pro  tunc,  so  as  to  give  the  arbitrators  power 
to  award  the  costs.  Whether  under  the  original  reference^  the  costs  of 
the  reference  were  costs  in  the  cause  and  followed  the  even^  ^iMsre  f 

MULHOLLAKD  V.  BSTXBS  206 

ASSAULT.    See  Cxrthigatb  sob  Coeis. 

Umlawfullt  Woundiko. 

ATTESTING  WITNESS,  DEVISE  TO.    See  Will. 

ATTORNEY,  LACHES  OV-^Praeticc^JReatoring  motion  to  Ust^Lachu  ^ 
Attorney — Terms.]  Where  throush  the  neglect  of  the  Claimants 
Attorney  a  rule  nisi  for  the  new  triiQ  of  an  interpleader  issue  was  struck 
out  of  the  list,  it  was  ordered  to  be  restored  to  the  list  upon  payment 
by  the  Claimant  of  the  costs  of  the  day  and  the  costs  of  and  incidental 
to  the  application  to  restore  it ;  and,  one  of  the  Claimant's  sureties 
having  become  insolvent,  it  was  made  a  term  of  the  order  that  the  re- 
maining surety  should  justify  afresh.    Hamiiond  v.  Goublat 43 
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ATTOm^EYS,  ADMISSION  0¥—Admi88km  of  Attorneys  of  other  colonies- 
Equal  standard  qf  examination — BuU  3-]  A  solicitor  of  the  Supreme 
Court  of  South  Australia  passed  an  examination  upon  his  admission  in 
that  colony  of  a  substantially  equal  standard,  but  did  not  matriculate 
or  pass  an  equivalent  examination  at  a  University.  At  the  time  that 
he  was  admitted  in  South  Australia,  the  latter  qualification  was  not 
required  in  this  colony,  ffeldt  that  he  was  entitied  to  be  admitted. 
Senible  (per  Sib  W.  Manning,  J.)  that  a  solicitor  admitted  in  another 
colony  smce  1877  would  not  be  qualified  for  admission  in  this  colony 
unless  he  had  passed  the  mamculation  or  some  other  equivalent 
examination  at  a  University.    JBb  parte  Stjefhenson 49 

ATTORNEY'S  LIEN.    See  P&AcncK. 

BANKER  ANB  CUSTOMERr-CT^eorm^  cheques  from  Branch  Qfice— 
Reasonable  timo— Course  qf  post — Evidence  to  explain  entry  m  ledger.] 
A  cheque  upon  the  A.  J.  8.  Bonk,  Sydney,  was  paid  into  a  Branch  of  the 
Bank  of  A.  in  Newtown  to  the  oreoit  of  a  customer  in  the  forenoon  of 
the  14th  January.  It  was  credited  in  the  ledger  on  the  same  day  as 
"  cheque.*'  According  to  the  ordinary  course  of  post  if  the  chcNque  was 
sent  to  the  head  office  in  Sydney  to  be  cleared,  notice  of  its  being  good 
would  not  be  received  at  the  branch  office  till  the  morning  of  the  16th. 
A  cheque  was  presented  on  the  15th  and  dishonored.  At  the  trial  in 
the  District  Court  the  Judge  refused  to  admit  evidence  as  to  the  time 
it  took  to  clear  cheques  from  the  suburban  branches  of  other  Banks 
and  between  the  Banks  in  the  city.  He  also  refused  to  admit 
evidence  to  show  the  meaning  of  the  entry  in  the  ledger.  Held,  that 
the  evidence  ought  to  have  been  admitted.  Held  also,  that  a  customer 
is  not  entitled  to  treat  cheques  paid  in  as  cash  and  draw  against  them 
in  the  absence  of  a  special  agreement.    Boslby  v.  The  Bank  ov 

AUpthAT«ABTA»     •••  •..  ...  ...  ...  ...  ...  ...        TBf§ 

See  FoBOED  Bill,  Psogxeds  ov. 

Pbingipal  and  Aqxnt. 

MQAMY— Proof  of  Marriage  in  Queensland^-CertificaU,}—To  prove  a 
marriage  in  Queensland,  a  copy  of  the  marriaee  certificate  under  the 
hand  of  the  Registrar-General  was,  on  proof  of  his  signature,  admitted. 

JmBw.  V.  UAwIOt  (•«  ...  ...  ...  ...  ...  ■«•  ...  X Iv 


'Second  Marriage  lUegaL  ]  It  is  no  answer  to  a  charge  of  bigamy 


that  the  second  wife  was,  m  going  through  the  form  of  marriage 
with  the  Prisoner,  herself  committing  bigamy.  Bey,  v.  Allen,  L.B.  1, 
C.C.B.  367,  followed.    Reg.  v.  Saundebs 324 

BESTIALITY.— Jfofe  turkey-^inmetion—9  Geo.  IV.  c  31,  s.  16.]  An 
unnatural  connection  with  an  animal  of  fowl  kind  is  sodomy.  Rex.  v. 
MuLBBATT,  M.  S.  Bayley,  J.  [1  Rus.  on  Grimes  938],  not  followed. 
Reo.  v.  Reynolds       129 

BILL  OF  LADING— De2aj^  in  making  claim^Non-UabiU^  for  negligence.] 
Goods  of  the  Plaintiff  were  shipped  to  be  carried  in  the  Defendants' 
steamer  from  S.  to  M.  under  a  Dill  of  lading  containing  the  following 
conditions : — "  The  Company  not  to  be  responsible  under  any  circum- 
stances if  such  goods  or  any  of  them  be  missed  or  lost  unless  a  claim  be 
made  on  account  thereof  within  two  weeks  £rom  this  date,  nor  for  any 
loss  or  damage  to  any  goods  which  exceed  the  sum  of  £2  sterling  in 
value,  unless  the  ^oods  so  lost  or  damaged  be  booked  as  for  more  than 

that  value  and  paid  for  accordingly nor  for  any 

loss  or  damace  whatsoever  under  an^  circumstances  unless  such  loss  or 
damage  shalToccur  or  arise  from  or  m  consequence  of  the  gross  default 
of  the  Company."  The  ^[oods  so  shipped  were  lost  b^  the  Defendants. 
Seld,  on  demurrer,  that  if  no  claim  were  made  witiun  two  weeks  from 
the  receipt  of  the  goods  for  shipment,  or  if  the  goods  exceeded  £2  in 
value  ana  were  not  booked  and  paid  for  as  for  more  than  that  value,  the 
Defendants  were  exempt  from  liability,  even  for  gross  default.    Held 
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also,  that  an  applicable  replication  setting  ap.  by  way  of  excuse  for  not 
making  a  claim  within  two  weeks  of  the  receipt  of  the  eoods  for  ship- 
ment, that  the  Plaintiff  had  not  and  could  not  have  had  knowledge  of 
the  goods  beinff  lost  within  that  time,  was  bad.  Black  v.  Th£ 
Illawabra  S.  N.  Co 258 

BILL  OF  BAIiE^RtffUtratum^Atieatation  not  copied— Dtf«et  supplied  by 
q/tdavit — 19  Vie,,  No,  2] — A  bill  of  sale  was  registered,  the  body  of 
the  document  beincr  con^ctly  copied,  but  the  copy  omitting  the  names 
of  the  settlor  and  the  attesting  witness.  The  amdavit  of  fiie  attesting 
witness  supplied  the  particulars  deficient.  Held^  that  the  re^stration 
was  valid.    Hammond  9.  Gourlat 142 

BUBIAL  OF  DEAD.    See  Munigipalities  Act. 

BY-LAW.    See  MuNiciFALinBS  Aor. 

OABRIERS — Oovemment  Raikoaye — Special  conditions — Carriage  partly  by 
eea,  partly  by  land,  22  Vie,t  No.  19,  m.  115,  116,  118.] — Goods  above 
the  value  of  £5  were  delivered  to  the  Defendant  at  Singleton  to  b^ 
carried  to  Sydney.  The  receipt  for  the  goods  stated  that  they  were  to 
be  conveyed  subject  to  the  by-laws.  One  of  the  by-laws  provided 
that  the  Defendiuit  should  not  be  liable  for  the  loss  of  goods,  over  £5 
in  value,  unless  they  were  described  and  declared,  and  a  special  rate 
paid  by  way  of  insurance.  The  goods  were  lost  on  the  transit  by 
steamer  between  Newcastle  and  Sydney.  Held,  that  the  contract  for 
carriage  from  Singleton  to  Sydney  was  entire,  and  was  subject  to  the 
by-laws,  so  far  as  applicable^  during  both  the  sea  and  the  land 
carriage,  although  the  Ck>mmissioner's  power  to  make  by-laws  extend 
only  to  the  railway  lines,  and  that  the  Plaintiff,  not  having  declared 
the  goods  or  paid  the  extra  rate,  could  not  recover.    Aloobn  v.  Thb 

GOMMISSIONSB  FOB  BaILWAYB.  ...  —  196 

See  Bill  ow  Lading. 

CATTLE  STEALING  PREVENTION  ACT,  17  Tw.,  No,  3,  «.  ^^lUegaUy 
using  cattle — Disputed  ownership.']— -Vfh.&[e  the  ownership  of  a  beast  is 
bond  Jide  disputed,  the  person  in  whose  possession  it  is  cannot  be 
convicted  under  ti^e  Aet  17  Via,  No.  3,  s.  6,  of  illegally  using  it.  Ex 
jMrtoMoDoNALD  262 


'lUtgaUy  Using] — A  horse  was  lent  to  prisoner  to  ride  two 


miles  away  and  to  be  returned  in  a  few  hours.  Prisoner  rode  the  horse 
to  a  place  25  miles  away  with  the  intention  of  riding  him  there.  On  a 
charse  of  horse  stealing  the  Judge  directed  the  mry  that  Prisoner 
would  be  ffuilty  of  ille^lly  usinff  (under  17  Vic,  No.  3),  if  thev  were 
satisfied  that  without  the  owner^  consent,  and  not  imagining  that  he 
had  tiie  owner's  consent,  he  had  used  the  horse  for  a  purpose 
different  from  that  for  which  the  horse  was  lent.  Held  that  such  a 
direction  was  correct.    Bjso.  v.  Wist       329 

CEMETEEY.    See  Mukioipalities  Act. 

CERTIFIOATE  FOB  QO^T^— Assault— Plea  of  Juetijlcation— District 
Courts  Aet,  s,  101—22  &  23  Car,  IL,  c.  9,  «.  136— /Vfl<?<»«.]— Where  a 
plea  of  justification  is  filed  in  an  action  for  an  assault,  it  is  not 
necessary  for  a  Judge  to  give  a  certificate  for  costs  under  the  Act  22  & 
23  Gar.  11.,  c.  9,  s.  136,  in  order  to  entitle  the  Plaintiff  to  more  costs 
than  damages.  Semble,  that  the  Act  22  &  23  Car.  11.,  c.  9  is  in  force  in 
the  colony.    Major  t^.  Bullock.     ...        ...        ...        ...        ...        ...      139 

CLAIM  OF  RIGHT.    See  Cattlb  Stkalino  Pbbvention  Act. 

Obstbuction  to  Highway. 

CLAIMS  AGAINST  THE  QOYEKSUENT— Liability  of  Oovemment  fir 
ntrn'Tcpair  of  a  Bridge — Money  voted  by  Parliament— Obligation  to  repair — 
Negligence—*'  Any  just  claim  or  demand,"}— The  Plaintiff's  declaration 
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stated  that  the  Goyemment  had  sole  charge  of  a  certain  bridge,  and 
that  money  was  voted  by  Parliament  for  its  repair  and  was  ayaUaUe 
and  sufficient ;  that  the  (Government  wrongfully,  negligently  and  im- 
properly allowed  the  bridge  to  fall  into  disrepair,  and  that  the 
Plamtiff  lawfully  passing  over  it  was  injured.  SeMf  that  the  declara- 
tion disclosed  no  cause  of  action.  The  Government  is  not  bound  to 
expend  money  voted  by  Parliament  for  particular  purposes,  but  has  a 
discretion,  for  the  exercise  of  which  it  is  answerable  only  to  Parliament 
and  not  liable  in  any  Court  of  law.    Wakrlt  o.  Lackey         274 

2. — Breach  of  statutory  duty — Flea  of  the  Statute  of  LunitationM,'] — To  an 
action  brought  under  tiie  "dauns  against  the  Colonial  Government 
Act"  for  a  refusal  by  the  Government  to  grant  a  lease  of  Crown  Lands 
for  which  the  Plaintiff  had  applied  in  April,  1861,  in  accordance  with 
the  orders  in  Coundl  of  the  7th  of  October,  1847,  the  Defendant 
pleaded  that  the  Plaintiff's  cause  of  action  did  not  accrue  within  six 
years  before  the  oonmienoement  of  the  action.  Hetd^  that  the  action 
was  an  action  on  the  case,  and  that  the  plea  was  good.    Eluott  v, 

iPA  !■  BK       ••«  ...  ...  ...  ••■  •••  •«■  ...  ■••  *••  mStU 

8. — Liability  of  the  Government  in  Trover — property  in  bailee^Aation  against 
owner^^Mvidenee  of  authority,"] — ^A  sum  of  money  was  voted  by  Parlia- 
ment for  the  purchase  of  two  boats  "  to  be  placed  in  charge  of  the 
Council  of  the  Munidpal  District  of  Numba  for  saving  life  and  property 
in  times  of  flood."  The  boats  were  aocordinxly  bought  by  the  Govern- 
ment and  placed  in  charge  of  the  CoundL  Afterwards  a  bridge  being 
in  course  of  construction  by  the  Government  on  the  same  river,  a  letter 
was  written,  under  the  instructions  of  the  Commissioner  for  Boads, 
applying  for  the  loan  of  the  boats  to  be  used  about  the  bridge  works. 
The  request  was  refused.  The  Superintendent  of  the  bridge  works 
then  took  forcible  possession  of  the  ooats,  and  they  were  us^  at  the 
bridge  for  some  time.  Afterwards  the  Government  offered  to  return 
them,  but  the  offer  was  declined.  An  action  of  trover  and  trespass  was 
then  brought  against  the  Minister  for  Works  as  nominal  D^endant. 
The  pleas  were  not  suil^  and  not  possessed.  At  the  trial  the  jury 
found  a  verdict  for  the  Plaintiffs  with  damages  £50,  the  full  value  of 
the  boats.  HM  (per  Faucett,  J.,  and  Sm  W.  Manniko,  J.,  Wni- 
DETEB,  J.  diteentiente,)  that  the  verdict  could  not  be  disturbed  on  the 
ground  that  it  was  against  evidence.  Meld  also  /^  Faucbtt,  J.  and 
WiNDETER  J.,  Sir  W.  Mannivo,  J,  dtuentientejf  that  the  boats  did  not 
become  the  properly  of  the  Council  on  being  placed  in  their  cfaazge. 

MUNIOIPALITT  OF  ifxTMBA  V,  LaCKET ...        299 

CONDITIONAL  PUHCHASE.    See  Crown  Laiom  Aot. 

CONSIDERATION.    See  Promissort  Note. 

CONSTRUCTION  OF  WILL.    5^  Will       46 

CONTEMPT — Non-produetion  of  document — Custody  or  control  of  document. \ 
The  Defendant  before  the  commencement  of  the  action,  wmch  was  for 
slander  in  imputing  to  the  Plaintiff  the  commission  of  acts  of  adultery 
with  the  wife  of  the  Defendant's  brother  J.  C,  D.,  procured  in 
Melbourne  as  tiie  agent  of  J.  C.  D.,  who  was  Petitioner  in  a  divorce 
suit,  a  statutory  declaration  from  one  R.  C,  deposing  to  the  fact  of 
such  adultery,  and  made  an  affidavit  in  the  divorce  suit  stating  that  he 
had  the  declaration  in  his  possession.  The  action  was  afterwards 
commenced  and  an  application  in  the  action  for  inspection  was  opposed 
by  the  Defendant  on  the  ground  that  he  had  given  up  the  document  to 
J.  C.  D.,  and  that  J.  C.  D.  had  handed  it  to  D.  ana  C,  his  solicitors, 
who  were  also  the  Defendant's  solicitors  in  the  action.  The  order  for 
inspection  was  granted,  and  not  being  complied  with  by  the  Defendant, 
was  afterwards  made  a  rule  of  Court ;  and  a  writ  of  attachment 
subsequently  issued  against  the  Defendant  for  disobedience  of  the 
rule.  The  document  was  produced  at  the  trial  of  the  action  on  a 
siubpoMa  duces  tecum  by  one  of  the  solicitors  named.    Held^  that  the 
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Delendant  was  guilty  of  contempt  in  not  obe]ring  the  order  for 
inspeotion,  and  he  was  ordered  to  pay  a  fine  of  £60  and  all  the  oosti 
of  the  proceedings.    The  Qubxn  v.  Dibes  17 


I^vtecution    for     JPlnyttrjf    pending    Suit — Staying     Proce$dingi  — 


InUrfortMe  ufith  Adminiitratum  of  JuiHee—Juriulietum,'] — The  Court 
has  jarisdiction  to  stay  proceedings  upon  an  information  for  perjnrv 
preferred  by  a  party  to  a  suit  against  witnesses  while  the  suit  is  still 
pending.  ^iVr  MAnoKAYE  and  FAUCKrr,  J«J.,  Sir  W.  MAinniro,  J., 
dimntimU,)    S»  porte  CoavER         143 

OONTRAOT.    See  Munioipalitibs  Aot. 

OOSTE^—Commiition^WUneat  afUrwarda  prewtU  at  Mi/.— iVM/tM.]— The 
costs  of  examining  a  witness  on  commission  in  another  colony  will  be 
allowed,  notwithstandiiu;  tiiat  the  witness  afterwards  came  to  Sydney 
of  his  own  accord,  and  was  present  at  the  trial  Zbplin  v.  Thb 
NoBTH  Gbbman  Insubavgb  Co. 204 

2. — DiatriMvfe  ietues—Troper^Amending  IknUa — Aeting  Judged] — ^Where  a 
Plaintiff  sned  for  several  horses  in  a  count  in  trover,  specifying  them  in 
his  particulars,  and  recovered  damages  only  for  one,  it  was  held  that 
the  Defendant  was  entitled  to  have  the  verdict  entered  for  him  in 
respect  of  the  other  horses.  The  trial  having  taken  place  on  circuit 
before  an  Acting  Judge,  appointed  under  the  District  Court's  Act  s.  26, 
whose  commission  was  at  an  end,  the  Court  amended  the  Hutea, 
LnTLE  V.  SA]n>xHAir  ...        ...        ...        ...        ...        ...        ...        ...      263 

3. Praeiiee — Sx  parte  Injunction — Medieal  Witnenee.'] — In  an  action  for  a 

nuisance  Plaintiff  is  entitled,  on  succeeding  in  the  action,  to  be  allowed 
on  taxation  his  costs  of  obtaining  ex  parte  an  interim  injunction — 
Expenses  paid  to  medical  witnesses  resident  in  town  also  allowed 

wAiwrjBtt  V.  \JOjL» •..  ...  ...  ...  ...  ...  ...  ...  ...  VO 

COSTS — AUowanee  of  three  Omnael— Action  settled  y-WhesL  two  Queen's 
Counsel  were  employed  in  an  action  in  which  a  verdict  was  entered  for 
the  Plaintiff  by  consent  with  £950  damages,  the  Court,  on  a  reference 
from  the  Chief  Clerk,  the  Prothonotary  being  under  suspension, 
allowed  a  fee  for  a  junior  counsel.    Sandeman  v.  Hintoh        60 

oe$  Axx'Ami hEivT*  ...  ...  ...  ...  ...  ...  ...  V 

Abbitbatioe. 

COVENANTS  FOB  TITLE.    See  Vbmdob  and  Pttbohasbb. 

CRIMINAL  lAW.— Pleading— Joinder  of  CwmU-^Two  distinct  mitdmsamure 
eharged  in  one  information?] — The  information  charged  the  Defendant  in 
the  first  count  with  unlawfully  assaulting  H.,  a  girl  under  the  ase  of 
ten  years,  with  felonious  intent;  and  in  the  second  count  with  in- 
decently assaulting  W.,  a  ^1  under  the  age  of  twelve  jrears.  The 
counts  were  framed  respectively  under  the  Ist  and  4th  sections  of  the 
Act  11  Vic,  No.  30,  which  attach  punishments  of  the  same  kind,  but 
of  different  durations,  to  the  two  offences  charged.  Held,  that  the 
information  was  good.    Thb  Queen  v.  Sloeman  24 

2, DepocUkmqfabBentwitnue — Pregnancy — Evidenee  qf  cuseomplke — 

CofToberation,] — On  the  evidence  of  a  medical  man  that  a  witness,  who 
lived  40  miles  from  the  Court,  expected  her  confinement,  and  that  it 
would  be  dangerous  to  her  life  to  attend  the  Court,  her  deposition  was 
admitted  in  evidence.  HM,  that  it  was  rightly  received.  Held  also, 
that  a  witness  having  sworn  that  he  was  not  an  accomplice,  and  that 
he  had  been  present  at  the  committal  of  the  crime  through  fear,  it  was 
properly  Idft  to  the  jury  to  sav  whether  he  was  or  was  not  an  accom- 
plice. SqUI  abo,  that  the  rule  requiring  judges  to  direct  juries  not  to 
acquit  on  the  uncorroborated  testimony  of  an  accomplice  was  a  rule  of 
discretion^  and  not  qflato.    Beg.  v,  Wbbstbb  and  Wells       331 
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3. Misdemeanour — New  Trial — Absence  of  ^Ft^ne«9.}— Thernle  as  to 

motions  for  rules  niei  for  new  trials  in  civil  actions  applies  to  similar 
motions  on  trials  for  misdemeanours.  Such  motions  should  be  made 
within  the  first  four  days  of  Term.  The  Court  will  not  review  the 
discretion  of  the  presiding  Judge  in  a  trial  for  misdemeanour  when  he 
refuses  to  postpone  the  trial  in  consequence  of  the  absence  of  a  witness. 
Reg.  9.  BoLLmsoK      361 

See  BiOAMT. 

Labgent. 

•    Unlawful  Wovkdino. 

BamiALiTT, 

forxion  ck>bpobation. 

Pbrjitbt. 

GROWN  LANDS  kCT%-'0(mditimialrmreham^AddUionaloondU%onalfmreha9e 
— ForfiUure  of  original  not  iptofaetoforfnhire  of  additional — Forfeited  sdeetion 
not  open  for  re-oeleetion,] — W.  in  1874  conditionally  purchased  40  acres  of 
land  under  the  13th  section  of  the  **  Crown  Lands  Alienation  Act  of 
IStiSl";  on  the  same  date  he  made  two  additional  conditional  purchases, 
each  of  40  acres,  under  the  21st  section  of  the  Act  In  1875  ne  made  a 
third  additional  conditional  purchase  of  200  acres.  Li  May,  1878,  the 
original  and  the  two  additional  conditional  purchases  (each  of  40  acres) 
were  notified  in  the  Oovemmmt  Gazette  to  nave  become  lapsed  and  to 
be  open  for  conditional  purchase.  In  August,  1878,  D,  (through 
whom  the  Defendant  claimed)  under  the  Lands  Acts  Amend- 
ment Act  conditionally  purchased  640  acres,  which  included 
the  200  acres  before  conditionally  purchased  by  W.  —  D.,  and 
went  into  possession.  In  Octob^,  1878,  it  was  notified  in  the 
Oautie  that  the  200  acres  conditionally  purchased  by  W.  had 
become  lapsed  and  were  open  for  conditional  purchase.  In  1879,  the 
Plaintiff  applied  to  conditionally  purchase  the  same  200  acres.  His 
applicationvwas  accepted.  In  an  action  of  trespass  held  that  the  declara- 
tion of  forfeiture  of  the  original  conditional  purchase  and  the  two 
additional  conditional  purchases  did  not  ipto  facto  forfeit  the  further 
additional  conditional  purchase  of  200  acres.  And  until  the  forfeiture 
had  been  duly  declared  by  the  Crown,  no  third  person  could  take 
advantage  of  any  breach  of  the  provisions  or  requirements  of  the  Act ; 
and  that  conse^uentiy  D.  had  acquired  no  title.  Held  also,  that,  as 
a  forfeited  conditional  purchase  could  not  be  as  again  conditionally 
jmrohased,  and  could  only  be  sold  by  auction,  the  Plaintiff  acquired  no 
title  by  his  purchase  in  1879.  Drinkwater  v.  Arthur  10  S.C.R,  193,  and 
Feterton   v.    Prowee  2  S.C.R^,   N.S.,  191    followed.      Blaokbubn  v. 

X?  Aii^V JUaaaB  •••  ••■  •••  •••  •••  •■•  •••  ••■  •••  vw 

See  Highway. 
DAMAGES.    See  Nuisafob. 
DEDICATION.    See  Hiohwat. 
DEPOSITION  OF  ABSENT  WITNESS.    See  Criminal  Law  2. 


DVrniUE— Title  Deede— Mortgagor  and  Mortgagee— Mortgage  paid  of^No 
reoonoeyanoe — iVoriiio  for  redemption.']  The  female  Plaintiff  appointed 
certain  lands  by  way  of  mortgage  to  the  Defenduit  in  fee.  The  proviso 
for  redemption  stipulated  that  the  Defendants  should,  upon  payment 
of  thepnnoipal  and  interest,  re-convey  to  such  uses  as  the  female 
Plaintiff  should  appoint.  The  mortgage  was  subsequently  paid  ofi^  but 
no  persons  were  appointed  by  the  female  Plaintiff  to  take  the  re-con- 
veyance, and  no  re-conveyance  was  executed.  Held,  that  under  these  ■ 
circumstances,  an  action  for  detinue  of  the  title  deeds  of  tiie  female 
Plaintiff  could  not  be  maintained.    Mukray  9.  Harris  270 

DIREOTOR,  LTABTTiTTY  OF.    See  Forged  Bill,  Proobeds  ov. 
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DISOEDEELY  HOUSE— i^o  outward  ditturboHce.]—!!  a  house  is  kept  as  a 
brothel,  the  peraonB  keepm£[it  are  indictable,  even  if  it  is  not  oonduoted 
in  a  disorderly  manner,  or  in  snch  a  way  as  to  be  an  open  nuisance  to 
the  neighbonrhood.    Ebo.  v.  Hill  and  Tiohb 201 

DI8TEICT  COURTS  ACT — Smoving  Supreme  Court  istue  to  Dittriet  Court 
— Fixing  Sittings — Practice.^ — An  order  removing  a  cause  from  the 
Supreme  Court  to  the  District  Court  is  not  bad  for  ordering  the  cause 
to  be  tried  "  at  the  present  sittings"  of  the  District  Court.  Such  an 
order  does  not  oon^l  the  discretion  of  the  District  Court  Judge  in 
fbdng  a  day  for  tiie  trial  of  the  cause.    Digksok  v.  Eyles        203 

2. Security  on  Appeal — Condition  of  Bond — Appeal  struck  ott<.J— De- 
fendant entered  into  a  bond  conditioned  to  pay  tiie  costs  of  a  District 
Court  Appeal  as  the  Supreme  Court  should  order,  and  also,  in  case  the 
appeal  was  dismissed,  tne  amount  of  the  verdict  in  the  District  Court. 
Tne  appellant  afterwards  became  insolvent,  and  the  appeal,  no  one 
appealing  in  support,  was  struck  out ;  but  no  order  was  made  as  to 
costs.  In  an  action  1^  the  Plaintiff  on  the  bond,  it  was  held  that  there 
had  been  no  breach  of  the  condition  of  the  bond,  and  that  the  Pluntiff 
should  be  nonsuited.    KsEiw.  Halbish 360 

EMBEZZLEMENT— IfM^  and  Servant-^  Bailiff  and  Dt^y.]— Prisoner 
was  employed  as  deputy-bailiff  hj  P.,  the  bailiff  of  the  Small  Debts 
Court,  the  latter  not  bein^  authorised  b^  the  Act  to  appoint  Deputies. 
The  BLeffistrar  of  the  Small  Debts  Court  issued  a  precept  directed  to  the 
bailiff  (naming  lum)  and  to  the  deputy  baili£n  (not  naming  them) 
requiring  them  to  levy  on  the  coods  of  B.,  a  defendant  in  a  case  in  that 
Court.  The  Prisoner  receivea  moneys  from  B.  which  he  did  not  pay 
over  either  to  tiie  Eegistrar  or  the  bailiff.  Hetd^  that  the  Prisoner  was 
P.*s  servant,  that  the  mone^  were  to  be  rewded  as  P.*s  moneys,  and 
that  he  received  them  by  virtue  of  his  em^oyment  by  P.    Esoina  v. 

A^M^  ▼  JLD     ••!        •••        *••        •••        ■••        •••        •••        •••        •••        •«•      M^Fv 

EfiiBEZZLEMENT    See  Fobbion  Cobpobation. 

EVIDENCE— i9«i  Bigaict. 

Cbimikal  Law. 

iNSOLVENCnr. 

Pbomissobt  Notb. 
FoBOBD  Bill,  Pbooebds  ov. 

FOEEIGN  ATTACHMENT— -4*wn<  LefendanW  Ad  (4  Vie.,  No.  6,  fa  7, 
9) —Sale  of  Ship — Order  for  sale,] — Plaintiff  the  garnishee  of  a  schooner, 
under  a  writ  of  foreign  attachment  issued  in  an  action  brouffht  by  E. 
against  C,  under  the  Absent  Defendants'  Act,  obtained  before  the 
return-day  of  the  writ  an  order  authorising  him  to  sell  the  vessel. 
When  the  writ  was  returned,  the  Jud^e  macfe  an  order  that  the  vessel 
should  be  holden  for  the  purpose  of  the  attachment  and  should 
continue  subject  to  it.  Afterwards  the  Plaintiff  sold  the  vessel  to  the 
Defendant,  and  the  Defendant  learning  these  facts  refused  to  complete. 
To  a  declaration  for  breach  of  the  contract  for  sale  the  Defendant 
pleaded  the  two  orders,  and  that  the  sale  was  made  subsequently.  The 
Plaintiff  replied  that  he  sold  in  pursuance  of  the  orders,  and  with  the 
authority  and  consent  of  the  owner  of  the  vessel,  and  for  the  benefit 
of  E.  and  with  the  knowledge  and  consent.  Seld,  upon  demurrer,  that 
the  Plaintiff  was  entitled  to  judgment.    Eldbbd  o.  Black 45 

FOEEIGN  COICPORATION  ^  Embealement  —  Limited  Zia^lity.'i  —  The 
Prisoner  was  convicted  on  an  information  which  charged  him  with 
embezzling  a  promissory  note,  the  property  of  F.  and  others,  his 
masters.  It  appeared  on  the  evidence  that  the  Prisoner  was  in  the 
employ  of  a  Joint  Stock  Company  registered  and  incorporated  under 
the  law  of  the  colony  of  Victoria,  of  which  F.  was  one  of  the  members. 
ffeld  tbftt  the  Q04victiop  was  wrong.    Ebg.  v,  Williams 17O 
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FOREIGN    JUDGMENT— ^0<i0M    on    BngUih  /udgmmii—pUadmp.y^The 

Court  will  take  judicial  knowledse  of  the  titles  of  BngUsh  Courts  and  t 

the  effect  of  their  judgments.    Therefore,  when  a  declaration  on  a 

judgment  of  the  High  Ooxut  of  Justioe,  Exchequer  Diyision^  omitted  to 

state  in  what  country  the  Court  was  situated,  or  that  it  was  duly 

constituted,  or  that  the  judgment  was  recovered  according  to  the  law 

of  the  country  where  the  Court  was  holden,  or  that  the  Defendants 

were  ordered  to  pay  the  amount  of  the  jud^nent,  it  was  held,  on 

demurrer,  that  the  declaration  was  good.    Beer  «.  Pattrick 157 

FOREIGN  SKIP  —  JFaffea-^Forfiffn  Seaman  — Law  of  ths  Flaff,}-The 
responsible  allegation  stated  that  the  vessel  was  the  property  of  an 
insolvent  Frencm  Company,  and  had  been  sent  to  Sydney  by  oraers  of 
the  Syndic  for  sale ;  that  the  Promovent  was  a  French  subject  and 
shipped  in  the  French  dominions,  and  was  entered  on  the  artioleB,  and 
that  by  the  law  of  France  the  wages  payable  to  any  person  on  the 
articles  of  a  French  ship  cannot  be  received  by  him  at  any  port  outside 
the  French  dominions,  but  must  be  paid  to  the  Consul  to  oe  transmitted 
to  the  Ministry  of  Marine  at  Paris,  in  order  that  certain  lawful  deduc- 
tions may  be  made ;  and  that  according  to  the  law  of  France  no 
creditor  of  an  insolvent  companv  can  pursue  any  remedy  against  its 
poperty,  but  can  only  recover  his  debt  by  suins  the  SyndiC  BM, 
that  these  statements  did  not  amount  to   a  deronce.     The  Ocbait 

^Q  w  ASXV  •••  ■••  •••  •••  •••  •••  •••  •••  ••■  •••  V  V 

FOREIGN  MARRIAGE.    8$$  Bioiht. 

FORFEITURE.    See  Cbown  Lakdb  Agpib. 

FORGED  BILL,  PROCEEDS  OF—Liahility  of  Direetore^BuOdrng  Society 
—  Validity  of  ComtUution], — ^The  Secretary  of  a  Building  Society  dis- 
counted a  f orffod  bill,  purporting  to  be  signed  by  the  Defendant  and  ^ 
others,  with  me  Plaintifb,  and  the  procee(U  were  carried  to  the  credit 
of  the  Sodel^.  Afterwards  cheques  were  drawn  by  the  Defendant  and 
others,  as  Directors  of  the  Sociej^,  and  paid  by  the  PlaintifEs  out  of  the 
proceeds  of  the  forged  biU.  The  PlamtifGs  sued  the  Defendant  for 
money  paid  and  money  lent.  Held,  that  as  the  Plaintiflh  by  the 
evidence  appeared  to  have  given  credit  to  the  Defendant  as  one  of 
the  Directors  of  the  Society,  and  not  in  his  personal  capacity,  they 
could  not  recover  from  D^endant  in  this  action.  Held  also,  that 
though  the  rules  of  the  Society,  which  were  certified  by  the  Attorney 
Genial  and  transmitted  to  the  Clerk  of  the  Peace,  were  not  con- 
firmed by  the  Quarter  Sessions,  the  Society  was  legally  instituted. 
The  CiTT  Bakk  9.  Allen     179 

FRIENDLY  SOCIETY.    See  Foboed  Bill,  Pbooeeds  ov. 

FUNERAL    See  Tolls,  Exekftion  ibok. 

GOVERNMENT  RAILWAYS.    See  Cabbieb8. 

HIGHWAY  —  Treepaee—Miyht^f-way  by  uaer—Dedieaiion—Oroten  Zamh.] 
User  in  this  colony  may  be  relied  on,  in  like  manner  as  in  England,  for 
the  purpose  of  presuming  and  establishing  dedication  of  a  road  over 
Crown  Lands  as  against  the  Crown.    Turner  9.  Walsh         83 

See  Obstrugtiok. 
INCUMBRANCES.— 5m  CovENAirrs  for  Title. 

INSOLVENCY— 5  Vie.,  Bo.  11,25  Vie.,  No,  B— Payment— NoUe^-BeJImHoH 
of  Ineokeney,'\—Oii  the  17th  October,  1878,  the  Insolvent  sequestrated 
his  estate.  For  many  years  previously  he  had  had  considerable  deal- 
ings with  W.,  and  in  the  latter  put  of  1877  he  was  indebted  to  W.  in  a 
large  amount^  for  which  he  gave  W .  his  biUs.    These  bills  were  renewed,  ^ 

or  partially  renewed,  and,  as  the  result^  W.  held  two  bills  for  the  soma 
of  £234  10s.  lOd.  and  £610  8s.  respectively.  Theee  bills  were  made 
payable  at  the  City  Bank.  In  March,  1878^  M.'s  premises  were  destroyed 
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by  fire.  Before  the  fire  he  owed  the  City  Bank  between  £6,000  and 
£6,000  on  account  of  advances  made  to  him  by  the  Bank,  for  which  the 
Bank  held  security  over  all  his  property,  the  principal  portion  of  which 
(a  run  or  station)  had  been  valned  two  years  before  at  £9,000,  bnt  had, 
at  the  time  of  the  fire,  decreased  in  value.  In  May  or  June,  1878,  W., 
who  still  held  the  two  bills  of  M.  already  mentioned,  asked  M.  for 
another  bill  for  £315.  This  occurred  at  8  o  dock  in  the  evening.  M. 
said,  "  What  is  the  good,  the  Bank  will  not  cash  the  bills  you  hold." 
W.  then  said,  **  Well,  I  will  fill  up  a  cheque."  M.  aeain  said,  '*  It  is 
no  good,  the  Bank  will  not  cash  it.  W.  said  he  would  chance  it,  and 
filled  up  a  cheque  for  the  amount,  and  M.  signed  it.  The  Bank  refused 
to  pay  the  bills  or  the  cheque  without  a  guarantee  from  W.  against 
loss;  but,  on  getting  such  guarantee,  the  Bank  paid  them.  The 
guarantee  for  the  bills  was  given  in  the  absence  of  W.  by  S.,  his  clerk, 
and  he  received  the  payment  of  them  ;  the  guarantee  for  the  cheques 
was  afterwards  siven  by  W.  himself.  Held,  on  such  evidence,  that  the 
jury  were  justined  in  finding  that  M.  was  insolvent  when  the  payments 
were  made  by  the  Bank,  and  that  W.  had  notice  of  his  Insolvency. 
Beld  also,  that  the  payments  were  not  within  25  Vic,  No.  8.,  s.  1. 
Sakdebiak  «.  Watsok 113 

2.  Sequestration  far  purpose  of  stopping  action — Insohenoy  Appeal 

— Act  of  Insoheney — Bejusal  to  accept  part  of  the  debt — Desire  to  stop 
action — Motive  of  ^Petitioning  Creditor  J] — ^Two  Jl  fas  issued  at  the  suit  of 
the  Commercial  Bank  against  C.  C.  had  brought  an  action  against  the 
Bank  and  recovered  a  verdict,  but  a  new  trial  was  granted  by  this 
Court  and  by  the  Privy  Council  on  appeal,  and  C.  was  ordered  to  pay 
the  costs  of  the  rule  and  the  appeal.  For  these  costs  the  writs  issued. 
On  the  petition  of  the  Bank,  C.  was  adjudged  insolvent.  From  the 
affidavits  it  appeared  that  C.  intended  to  prosecute  his  action  against 
the  Bank,  but  would  be  prevented  from  doing  so  if  he  were  made 
insolvent ;  and  it  also  appeared  that  the  Bank  had  refused  to  accept 
part  of  the  debt  tendered  oy  one  of  C.'s  sureties.  Under  all  the  circum- 
stances,  the  sequestration  was  set  aside  by  the  Full  Court.     Ex  parte 

v/A  MJftiHiltii  ...  ...  ...  ...  •••  ..'  ...  ...  ...  // 

See  Official  Assionbs. 

IKTEItEST  IN  LAND.    See  Statute  of  Frauds. 

INTERPLEADER— ^0«A»r  and  Oustomer— Action  for  deposit— Claim  bjf  third 
parties,] — ^The  Plaintiff  deposited  with  the  Defenduits  a  sum  of  money 
on  fixed  deposit  for  six  months.  It  was  afterwards  claimed  by  the 
Claimants  as  Assignees  of  the  Insolvent  Estate  of  Plaintiff's  utther, 
but  no  notice  of  the  nature  of  the  claim  was  given.  The  Plaintiff 
presented  the  deposit  receipt  and  demanded  payment  which  was  refused. 
She  then  commenced  an  action  against  the  defendants  for  damages  for 
not  payinff  the  deposit  receipt  and  for  money  lent.  On  appeal  trom  an 
order  of  Wikdkter,  J.,  in  Chambers,  staying  proceedings  and  ordering 
the  Plaintiff  and  the  Claimants  to  interplead.  Held,  that  the  order  was 
rightly  made.    MoGuinbss  v.  The  Bank  of Nkw  South  Walks        ...        97 


LARCENY— O^tomtti^  Money  htf  a  Trick— Wager— Oonfedorac/.y-F.  was 
induced  by  another  man  to  go  to  a  hotel,  where  the  Prisoner  came  in. 
Prisoner  showed  them  a  box,  offering  to  bet  that  no  one  would  open  it. 
He  then  went  out,  leaving  the  box,  which  was  opened,  first  by  the 
other  man,  and  then  by  F.  On  the  Prisoner's  return  F.  accepted  his 
offer,  and  bet  £22  that  he  could  open  the  box.  He  failed  to  do  so  and 
paid  over  the  money.  Afterwards  part  of  the  money  won  was  returned 
to  F.  The  Prisoner  was  indicted  for  larceny  ana  convicted.  Held, 
that  the  conviction  was  right.    Thb  Quebk  o.  SLomiAK.  24 

LIMITATIONS,  STATUTES  OF.    See  Claims  against  the  GovsBNMBin'. 

MALICIOUS  PROSECUTION— i2M«ma^2f  and  Probable  Cause— Frosecutor 
acting  on  hearsay  statements.] — Defendant^^  travelling  with  cattle,  passed 
a  night  at  a  farm  held  by  the  Plaintiflh  jointly.    The  next  day  he  went 
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on.  lutving  oonnted  hiB  cattle,  and  on  the  road  miaMd  two  oowi,  wfaidi 
afterwards,  found  their  way  l»ck  to  the  Plaintiflii'  place.  Some  montha 
afterwards,  the  Defendant  received  a  letter  from  one  of  the  Plaintiflh 
telling  him  that  hia  cowa  were  at  their  place  and  asking  him  to  take 
them  away.  Hie  cows  were  afterwards  impounded  by  the  Plaintiflh 
and  released  by  the  Defendant.  The  Defendant  met  one  of  the  Plain- 
tiffs, was  friendly  with  him,  and  invited  him  to  drink.  Afterwards  S. 
(the  Police  Magistrate)  and  H.,  a  Justice  of  the  Peace,  told  the  Defend- 
ant that  the  HaintifiB  had  in  conversation  claimed  the  cows  as  their 
own ;  that  one  of  them  had  stated  that  he  had  bought  the  cows  for  the 
Defendant ;  and  that  the  children  of  one  of  the  Plaintiflh  had  been 
seen  driving  theoL  This  informatian  was  oonfinned  by  the  pound- 
keeper.  Before  the  Defendant  had  received  all  this  imonnabon  he 
had  consulted  C,  a  sergeant  of  police,  about  taking  criminal  proceed- 
ings. The  sergeant  advised  him  that  there  was  no  ease.  Afterwards 
the  Defendant  laid  an  information  for  cattle  stealing  against  the 
Plaintifh.  The  charge  was  heard  and  dismissed.  Tms  action  for 
malicious  prosecution  was  then  conmienced.  At  the  trial  it  was  agreed 
that  the  Judge  should  leave  to  the  jurv  the  questions  of  nudice  and 
damages,  and  should  rule  pro  formd  wat  there  was  an  absence  of 
reasonable  and  probable  cause,  reserving  that  question  for  the  opinion 
of  the  full  Court.  Held,  that  under  all  the  circumstances  of  the  case 
the  Defendant  had  reasonable  and  probable  cause  for  taking  proceedings. 
Waldie  9.  McJSjDrzis ...        ...        ...        ...        ...        31 

2. BM$onabU   and  probabU   caum — JhroaectUion    by    Attorntff-Qmmrmi — 

Belief  of  DefendanU.] — ^The  Defendants  prosecuted  the  PlaintiiF  for 
arson.  The  case  was  dismissed.  The  Defendants'  attorney 
then  forwarded  the  depositions  to  the  Attomey-Gkneral,  urging  that 
there  had  beoi  a  miscarriage  of  justice.  The  Attomey-Genenu  then 
directed  a  second  prosecution.  The  Plaintiff  was  committed  for  trial 
and  acquitted.  At  the  trial  the  Plaintiff  put  in  the  depositions  in  the 
first  prosecution  and  the  letter  to  the  Attorney-General.  The  Judge 
nonsuited  the  Plaintiff  on  the  ground  that  the  depositions  showed 
reasonable  and  probable  cause  Tot  the  firt  prosecution,  and  that  the 
second  prosecution  was  instituted  by  the  Attomey-G^enJ  and  not  by 
the  Defendants.  Held,  that  the  nonsuit  was  right.  ZxPLnr  «.  Thb 
NoBTH  Gkbman  Insusancs  Co 321 

MARRIAGE,  EVIDENCE  OF.    See  Bioamt. 

MASTER  AND  SERVANT— Fisr^  mrinfi—I>itmiual—Aotiee,}-'Where  a 
document  appointing  the  Plaintiff  agent  for  the  Defendants  contained 
the  following  passage  : — "  Remuneration  allowed  bv  the  Company  is  a 
nominal  salary  of  one  shilling  per  annnm,  payable  in  advance,  and 
conmiission  as  dealt  with  in  separate  circular."  Held,  that  this  consti- 
tuted an  employment  from  year  to  year,  and  that  if  the  service 
extended  over  the  first  year,  notice  of  its  termination  must  expire  at 
the  end  of  a  succeeding  year.  Mackekzix  v,  Thb  Umioh  Firb  and 
LiTB  Iksukanoe  CoMPAirr  op  New  Zxalaih)      103 

MASTER  AND  SERVANT.    See  FoREioy  Oobfosation. 

MORTGAGOR  AND  MORTGAGEE— iWw-  of  SaU^Mortgage  for  a  tow— 
Poioer  of  Mortgagee  to  convey  the  fee— 26  Vic,, No,  12,«.51.] — ^Under  the  Act 
26  Vic.,  No.  12,  s.  61,  a  mortgagee  for  a  term  of  years  has  power  to 
sdl  and  convey  the  fee.    Saywell  v,  Habdib 266 

MUNICIPALITIES  ACT— Validity  of  By-law— By^lawe  regulating  the  inter- 
mmt  of  the  dead,] — A  by-law  of  the  Municipal  District  of  L.,  in  the 
following  terms : — "  ISio  body  shall  be  interred  within  the  distance 
of  one  hundred  feet  from  any  public  building,  place  of  public  worship, 
schoolroom,  dweUinff-house,  public  pathway,  road,  or  ^lace  whatsoever 
within  the    said  Municipal  District;  is  not  ultra  viret.     Bs  Parte 

f  uAUlk  ...  ...  ...  ...  .(  a. I  ...  •*.  ...  ...  2# 
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2. — — ^— Quo  ioarranto — Disgualijleaiion  of.  Alderman 

— Oontraot  or  agreement  with  the  Cotmeil — Bent  of  Wharves.] — The  Muni- 
cipal Conncil  of  B.,  haying  imposed  certain  toUs  for  the  use  of  wharves 
in  their  Borough,  and  afterwards  passed  a  resolution  that  a  Steam- 
boat Company,  of  which  the  Respondent  was  one  of  the  proprietors, 
should  be  allowed  to  compound  for  the  tolls  by  a  yearly  payment  of 
£20  in  respect  of  each  wharf.  This  resolution  was  notified  to  the 
Bespondent^  and  he  afterwards  acted  and  made  p^ments  under  it. 
Held  {per  Paucktt  and  Windbybe,  J.  J.,  Sir  W.  Manning,  J., 
dubitantej  that  the  Eespondent  was  disqualified  from  acting  as  Alder- 
of  the  Borough  of  B.    Jftr*  Watson  13 

3. Mayor  engaged  in  a  eofdraet  toith  the  Council — Evidence — ProTUbi- 

Hon.] — One  K,  had  a  contract  with  the  Municipal  Ck)uncil  of  W.,  to 
draw  stone  for  the  repair  of  a  road.  The  Mayor  of  W.  lent  him  his 
dray  and  team  of  bullocks  for  the  purpose  of  drawing  the  stone,  and  on 
several  occasions  drove  the  dray  himself.  E.  swore  that  the  Mayor 
had  no  interest  in  the  contract,  but  admitted  that,  in  return  for  the 
gratuitous  use  of  the  Mayor's  dray  and  team,  he  used  to  work  for  him 
when  he  had  time.  The  Mayor  was  convicted  under  the  38th  section 
of  the  Municipalities  Act  and  fined.  Held  (per  Sib  Jambs  Martin, 
C.J.,  and  Sir  W.  Manning,  J.,  Windbter,  J.  disseniiente),  that  the 
conviction  was  wrong.    Bx  parte  Andbrson        338 

NECESSARIES    See  Vigb-Aphiraltt. 

NEGLIGENCE    8ee  Bill  of  Lading. 

Claims  Against  the  Govbrnment. 

NOnCE  OP  INSOLVENCY.    &^  Insolvency. 

'^UlSASCE'^Measure  of  damages — Depreciation  of  property — Unoeeupied  land 
— Privy  Council  appeals — Practice.] — The  Plaintiff  sued  for  damages  for 
the  nuisance  caused  by  the  stench  from  an  open  drain  constructed  by 
the  Defendants.  The  Plaintiff's  land  adjoining  the  drain  was  unoc- 
cupied, but  there  was  uncontradicted  evidence  that  in  consequence  of 
the  nuisance  he  had  been  unable  to  sell  the  land  at  the  price  that  it  would 
otherwise  have  fetched.  At  the  trial  the  jury  gave  the  Plaintiff  }d. 
damages.  Upon  motion  for  a  new  trial  on  the  ground  that  the  damages 
were  insufficient.  Held,  that  under  the  circumstances  the  jury  ought 
to  have  given  more  than  nominal  damages  and  a  new  trial  granted. 
The  Defendants  afterwards  moved  for  leave  to  appeal  to  the  Privy 
Council  from  the  rule  ^p:«ntii^  a  new  trial.  Held,  that  although  the 
Plaintiff  in  his  declaration  clamied  £10,000,  yet  as  the  verdict  set  aside 
was  only  for  Jd.,  there  was  not  a  sufficient  amount  in  question  to  give 
the  Defendants  the  right  to  appeal.    Jones  «.  The  Municipal  Council 

07  SYDNEY  •••  i..  ...  •••  •••  «••  •••  •••  •••        wXO 

OBSTRUCTION  OP  HIGHWAY— (»««»  of  Bight-'TiiU  to  land—Muni^ 
cipaiities  Act,  1867,  t.  l36^Bneroaehment  on  Street — Mandamus,] — In  a 
prosecution  under  the  136th  section  of  the  Municipalities  Act  of  1867 
the  Justices  have  jurisdiction,  notwithstanding  a  bond  fide  claim  of 
titie  to  the  land  on  which  the  alleged  encroachment  is  erected. 
Whether  titie  to  land  is  in  question,  quare  ?    Ex  parte  Welch  ...      254 

OPFICIAL  ASSIGNEE— P^i^tfi^—^c^ton  of  Official  Assignee^Breaeh 
by  Insolvent — Plea  of  cross  action.] — ^In  an  action  bv  the  Official  Assignee 
of  an  Insolvent  for  the  balance  due  under  a  building  contract  entered 
into  with  the  Insolvent,  a  plea,  by  the  wav  of  cross  action,  of  damages 
sustained  by  the  Defendant  b^  reason  of  tne  breach  by  the  Insolvent  of 
the  conditions  of  a  bond  bindmg  him  to  the  proper  completion  of  his 
contract  with  the  Defendant,  was  pleaded  and  demurrod  to.  Seld, 
following  Humphrey  v.  Howes,  that  tiie  plea  was  good.    Sandeman  «. 

DSuOvTSLui  ...  ...  ...  ...  ...  ...  ...  •••  ...  Xv 


zii  NBW  SOUTH  WALES  LAW  BBFOBTB. 


PA0B 


VERJXJBY—Proeeedmas  btfore  MaffittraU8-Jtiri9d(eti09u]^'On  a  ixial  for 
perjarv  it  is  no  defenoe  that  the  charge  daring  tke  trial  of  which  the 
allegea  peijniy  was  committed  was  founded  on  a  defectiye  information 
— the  magistrates  having  power  to  amend.    Keo.  v.  WiBsmR 325 

PERJURY,  SUBORNATION  OF.    See  Subobnation  of  Pkbjxtbt. 

PRACTICE— 5*«%  of  Cros^-Judammts  —  Atimtey't  Ztm  —  JFaicwr.]  —  a 
brought  an  action  against  W.  for  trespass,  and  recovered  damages.  W. 
brought  an  action  against  S  ,  also  for  trespass,  and  recovered  damages. 
In  the  action  brought  by  W.  aoainst  S.,  S.  obtained  a  rule  niti  for  a 
new  trial,  which  was  afterwards  discharged  upon  cause  shown.  While 
the  rule  nisi  was  pending  S.  sijnLedJhidgment^  and  issued  a>f.  />.  in  ilie 
action  in  which  he  was  rlaintm.  There  was  a  return  of  nulla  bona,  and 
S.  obtained  an  order  niai  to  sequestrate  the  estate  of  W.  W.  admitted 
that  he  had  no  effects,  but  his  attorney  intervened,  and  claimed  that 
W.  had  a  right  to  set  off  the  damages  and  costs  obtained  in  his  action 
aoainst  S.  against  the  judgment  deot  of  S.,  and  that  it  was  uncertain 
whether  W.  was  a  debtor  of  S.  at  all.  The  Chief  Conmussioner  took 
this  view,  and  dismissed  the  petition  with  costs.  W.'s  attorney  took 
out  the  order,  and  was  paid  tne  costs  due  under  it.  When  the  rule 
nisi  for  a  new  trial  in  the  action  by  W.  against  S.  was  dischaiged,  W.'s 
costs  were  taxed,  and  tkJI.  fa.  was  issued  against  S.  for  the  amount  (tf 
W.  's  verdict  and  costs.  S.  then  moved  to  stay  proceedings  under  the 
Jl.  fa,,  and  for  leave  to  set  off  his  damages  and  costs  against  W.'s 
damages  and  costs.  W.'s  attorney  objected  on  the  ground  that  such 
set  off  would  prejudice  his  lien  for  costs.  Hsld,  that  an  attorney's  lien 
was  an  equitable  right  only,  and  that  W.'s  attorney,  b^  tiie  course  he 
had  taken  in  the  Insolvency  proceedings,  had  waived  his  li^^t  to  insist 
upon  his  lien.    Wilson  «.  Smith     310 


•Motion  not  set  doum — Neglect  in  Moving,]— The  Plaintiff  gave  notice 


of  appeal  from  an  interpleader  order  of  Hargrave,  J.,  in  Chambers,  and 
filed  a  copy  of  the  notice  in  the  Supreme  Court  Office.  The  motion 
was  not  put  in  the  list,  and  the  Plaintiff  did  not  move.  The  Claimant 
then  made  the  order  of  Hargrave,  J.,  a  rule  of  Court  Upon  motion 
to  set  aside  the  rule  of  Court  and  the  Judge's  order.  Meld,  that  tiie 
application  was  too  late.     Chapman  o.  Applxton        843 

3»  Motion  for  rule  nisi  for  new  trial — Memorandum  filed  out  of  Time — 
Preietiee,'] — Where  the  memorandum  of  a  motion  fiift  for  a  new  trial  was 
not  filed  within  the  time  limited  by  the  Rules  of  Court,  the  Court 
refused  to  entertain  the  motion.    Babboub  v.  Jomxs      345 

4. Order  of  Judge  trying  Issues — Rule  of  Court.]  —Whether  it  is  necessary 

to  make  an  order  of  a  Judge  tryinff  issues  directing  payment  of  the 
costs  of  the  day  by  the  Plamtiff  a  rue  of  Court,  in  order  to  enforce  it 
by  attachment  ?    Quaere  9    Rawnslrt  «.  Thb  Munioipalitt  of  Hat...      346 

SeeCoss^, 

Attornet,  Laches  op. 

PROHISniOK* 

Prothonotabt.  - 

Cebtqigate  for  Costs. 

Real  Propebtt  Act. 

PRINCIPAL  AND  AGENT— ^on*^  and  Cuetomer^Mistakeof£amk^Jgencif 
— Manager  ofBraneh.'] — ^Defendant,  as  agent  of  B.  and  K.,  who  held  a 
number  of  blocks  of  land  in  8.  Australia  under  lease  from  the  Crown, 
instructed  the  Plaintiffs  to  telegraph  to  their  manager  at  Palmerston 
to  pay  £50  for  B.  and  E.  for  rents  before  the  1st  of  January.  A  tele- 
gram was  accordingly  sent  to  that  effect.  The  next  day  the  follovrinff 
telegram  dictated  by  the  Defendant^  but  signed  by  the  Plaintiff? 
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manaffer  in  Sydney,  was  sent  to  the  manager  at  Palmenton : — "  B. 
and  £.'b  lent  to  be  ^d  on  blocks  727  to  7&  on  parallel  19."  B.  and 
K.  intended  to  forfeit  their  other  blocka,  bnt  this  was  not  made  known 
to  the  Phuntiffii.  The  manager  at  Palmerston  paid  rent,  not  on^  on 
blocks  727  to  746,  bnt  on  the  other  blocks  held  by  B.  and  K.  bOd^ 
affirming  the  decision  of  the  District  Oonrt  Judge,  that  the  Defendant 
was  liable  to  repay  the  Plainti£b  the  money  so  paid.  Thb  English 
Scottish  and  Australian  Chabtbbxd  Bank  v.  Barker      192 


'Authority  to  make  Contraet — Admitaibility  of  Bvidtnee—Surpr%9$, 


A  new  trial  on  the  gronnd  of  sorprise  is  not  a  matter  of  rights  but  is  in 
the  discretion  of  the  Court.  A  letter  acceptinffan  o£fer  of  some  land 
unconditionally  was  written  and  sent  to  the  rlaintifiTs  a^ent  by  the 
instructions  of  the  Defendant.  At  the  trial  she  swore  that  she  only 
authorised  the  writer  to  accept  the  ofifer  conditionally.  No  objection 
was  taken  to  the  admissibility  of  the  evidence.  Heldf  that  no  objection 
could  afterwards  be  taken  to  the  ruling  of  the  Judge,  who  left  the 
question  of  authority  to  the  juiy.    Nxwoombr  v.  Ck>RRiGAN     358 

PEODUCTION  OF  DOCUMENT.    Be*  Contempt. 

PROHIBITION— i?(^tflrar  0/  DUtrkt  Cowrt^PracHoe,}— The  Court  will 
not  issue  a  prohibition  to  the  Registrar  of  a  District  Court     JShc  parte 

"1  ftiKwXAJI      •••  •••  •••  •••  •••  •••  •••  •••  •••  •••  OvV 

PROMISSORY  "SOTE^Agreement  to  renew— Negotiation  of  the  note  without 
notice—jRofittal  ofindoree  to  renew.] — The  Pl8inti&  sued  for  damages  for 
the  refusal  of  the  Defendant  to  allow  the  Plaintifb,  according  to  agree- 
ment, to  renew,  at  maturity,  a  certain  promissory  note  made  by  i£em. 
The  Defendant  pleaded  that  at  the  time  when  the  note  fell  due,  the 
A.  J.S.  Bank  was  the  holder  for  value  of  the  note,  and  was  not  acting 
as  the  Defendant's  agent,  and  that  the  alleged  breads  of  the  Defen- 
dant's agreement  was  the  refusal  of  the  Bank  to  renew  the  note.  Seld, 
that  the  plea  was  good.  The  Defendant  also  pleaded,  in  addition  to 
the  facts  stated  in  the  former  plea,  that  the  Plamtifb  did  not  at  any 
time  before  the  note  became  due  request  the  Defendant  to  take  it  up 
when  it  should  become  due,  or  tender  or  offer  to  eiye  a  note  in 
renewal  of  the  original  note,  and  that  after  the  note  became  due,  the 
Defendant,  at  the  request  of  the  Plaintiffs,  took  it  up,  and  the  Plaintiffs 
gave  and  the  Defendant  accepted  a  renewal,  and  the  Plaintiffs  were  not 
compelled  to  pay  and  did  not  pay  the  original  note.  Held,  that  this 
plea  was  also  good.    Dowling  v,  Jonbs 134 

2. Agreement  to  renevf—Note  dishonovred  by  Indorse  in  coneequence  of 

vnainlity  of  Maker  to  find  Pcige---Neee88ity  for  tender,] — A  count  stated 
that  it  was  agreed,  upon  a  sale  by  the  Defendant  to  the  Plaintiffs  of 
some  sheep,  that  they  should  be  paid  for  by  the  Plaintiffs'  promissory 
note  at  six  months,  and  that  the  Plaintiff  should  have  the  option  of 
renewinff  the  note  for  four  months  by  paying  bank  interest ;  that  the 
Plaintifis  gaye  the  promissory  note  payable  at  six  months,  and  the 
Defendant  discounted  it  with  the  A.  J.  S.  Bank,  at  W.  W.,  but  gaye 
no  notice  to  the  Bank  of  the  agreement  respecting  the  renewal  of  the 
note ;  that  the  Plaintiffs,  a  reasonable  time  before  the  maturity  of  the 
note,  desired  to  renew  it,  and  made  application  at  the  then  usual  place 
of  abode  of  the  Defendant  for  the  purpose  of  giving  the  Defendant 
notice  of  their  desire  and  purpose  of  tendering  a  new  note  to  the  Defen- 
dant in  renewal  of  the  original  note,  and  of  paying  the  interest ;  that 
the  Defendant  was  then  al^nt  from  his  said  residence,  whereupon  title 
Plaintifiis  left  a  written  notice  at  his  said  residence  of  their  desire,  and 
made  due  and  diligj^t  inquiry  and  search  for  the  Defendant,  but  were 
unable  to  find  the  Defendant,  or,  except  as  aforesaid,  to  serve  him  with 
such  notice,  or  tender  the  renewal  on  mterest ;  that  thence,  and  until 
the  maturity  of  the  note,  the  Defendant  still  remained  absent  from  his 
residence,  and  the  Plaintiffs  were  unable  to  find  him ;  that  upon  the 
maturity  of  the  note  the  Bank  presented  it  for  payment^  whereupon 
the  PlaintifEs  gave  notice  to  the  Bank  of  the  agreement^  and  tendmd 
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to  the  Bank  a  renewal,  and  interest,  which  the  Bank  refased  to  aooept. 
Averment  that  by  reason  of  the  premises  the  PlaintifGs  were  prevented 
by  the  Defendant  from  exercising  their  option  of  renewing  the  said 
note,  and  were  compelled  to  dishonour  the  said  note  upon  maturity. 
HM,  on  demurrer,  that  the  count  was  good.    Dowliko  v.  Jonis      ..       347 

3. Want  of  CkmsidsrcUion — Eoidtnee.] — In    an    action 

brought  upon  a  promissory  note  the  Defendant  pleaded  on  equitable 
grounds  that  the  note  was  a  joint  and  several  note  of  R.  R.  and  G.  F.  B. , 
who  were  partners,  and  was  given  to  the  Plaintiffii  for  the  purpose'  of 
bein^  drawn  against  to  raise  funds  for  the  partnership,  and  that 
**  neither  before  nor  at  the  time  of  the  making  of  the  said  promissory 
note,  or  of  the  delivery  thereof  to  the  Plainti&,  was  any  sum  of  money 
paid  to  the  said  R.  R.  and  G.  F.  R.  or  either  of  them,  or  to  any  one  on 
their  behalf  by  way  of  consideration,  and  the  said  promissory  note  was 
only  a  security  for  any  sum  or  sums  which  might  be  so  as  aforesaid 
drawn  ;*'  alleging  also  that  the  partnership  was  subse<][uently  dissolved 
and  security  taken  from  R.  K.  alone  in  substitution  of  the  former 
security,  and  that  the  Plaintiffs  undertook  to  cancel  the  note.  At  the 
trial  it  was  proved  that  large  advances  had  been  made  before  the  giving 
of  the  note  upon  the  express  undertaking  that  the  note  should  be  given 
as  security,  and  that  large  advances  were  made  on  the  day  the  nbte 
was  ^ven.  The  Judge,  notwithstanding,  told  the  jury  that  the  allega- 
tion m  the  plea  was  made  out.  Meld,  no  misdirection.  Held  also,  that» 
even  without  that  allegation  the  plea  disclosed  a  good  equitable  defence, 
so  that  the  ruling  of  the  Judge  was  immateriaL     City  Bank  v.  Read.      159 

PROSECUTION  PENDING  SUIT.    See  Contempt. 

PROTHONOTARY— IVttfy  (hunca  Appeal— Security-— Poww  of  the  iVv- 
th<motttry — Bight  to  eross^examine  Suretiet — IVactiee.] — Leave  was  given 
in  this  c^ae  to  the  Defendant  to  appeal  to  the  Priv^  Councdl  on  paying 
the  Plaintiff's  damages  and  costs,  the  Plaintiff  to  give  security  to  the 
approval  of  the  Pirothonotary.  The  proposed  sureties  filed  affidavits 
01  justification  which  did  not  state  where  their  real  propertv  was 
situated.  Objection  was  taken  to  the  sufficiency  of  these  affidavits, 
but  no  affidavits  were  filed  disputing  the  position  of  the  sureties.  The 
Defendant's  attorney  applied  to  the  Prothonotar^  to  require  the  sureties 
to  attend  for  the  purpose  of  bein^;  cross-exammed  on  their  affidavits. 
The  Protiionotary  refused  the  apphcation.  Under  the  circumstances  a 
rule  calling  on  the  Prothonotary^to  show  cause  why  he  should  not  require 
the  sureties  to  attend  before  him  to  be  cross-examined  was  discharged 
with  costs.  Semble  (per  Fauoett  J.  and  Wtndeter  J.)  that  the 
Prothonotary  should  require  more  specific  affidavits  of  Justification. 
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PROVISO.    See  Will. 

PROVISO  FOR  REDEMPTION.    See  Mortoaoob  and  Mortvaosb. 

QUEENSLAND,  MARRIAGE  IN.    See  Bioamt. 

QUO  WARRANTO.    See  MTTNiciFALinBS  Act. 

RAILWAYS.    See  Carriebs. 

REAL  PROPERTY  ACT— D«Jtw<m  in  favour  of  eaveator— Direction  to 
Meffietrar-Oeneral — Fractiee,] — Where  the  jury,  on  an  issue  directed 
under  the  Act  41  Vic  No.  18,  found  in  favour  of  the  caveator  that  the 
land  in  question  was  a  public  recreation  ground,  the  Court  declared  the 
land  so  dedicated,  and  ordered  the  l^ristrar-General  should  make 
such  entries  in  his  books  and  on  any  certificate  that  should  be  issued, 
and  should  take  such  other  steps  as  should  give  effect  to  the  judgment 
of  the  Court.    Saddington  9.  Haokett     155 

REASONABLE  AND  PROBABLE  CAUSE.    See  Malicious  PBOfiBCunoir. 
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REASONABLE  TIME    Sm  Bankbb  asd  Customeb. 

REGISTRATION  OF  BILL  OF  SALE    Sm  Bill  of  Salb. 

RENEWAL  OF  PROMISSORY  NOTE    See  Pjroiusbobt  Notb. 

RULES.    See  PBAcrnoB  2. 

SALE  OF  LANDS.    See  Statute  ov  Frauds. 

SERVICE.    See  Summart  JuBiSDicmoN. 

STATUTE  OF  FRAXTDS— Agreement  far  the  eaU  of  an  inteteet  in  land-^ 
Crop  of  Sugar  Cane — Fractiee,] — The  Plaintiff  leased  certain  lands  to 
the  Defendant^  the  lease  to  commence  from  a  future  date,  and  by  a 
separate  contemp|oraneoa8  agreement,  the  Defenduit  was  to  take 
immediate  possession,  and  the  crop  of  su^^ar  cane  growing  upon  the 
land  was  to  remain  the  property  of  the  Plaintiff,  and  ne  was  to  be  at 
liberty  to  cut  it.  In  an  action  upon  the  agreement,  the  Defendant 
pleaded  the  Statute  of  Frauds.  Held,  that  the  agreement  was  collateral, 
and  was  not  a  contract  for  the  sale  of  an  interest  in  lands,  and  did  not 
require  to  be  in  writing.  On  the  argument  of  a  demurrer,  when  one 
counsel  has  been  part  heard,  another  counsel  cannot  resume  the 
argument  for  him.    Millbb  v.  Gullivbb 170 

STAY  OF  PROCEEDINGS.    See  CozmEMFT. 

SUBORNATION  OF  PERJURY— :ram>»mn^  toith  a  wUneU'-Proeeedings 
brfore  JusHeee,] — It  is  an  offence  to  tamper  with  a  witness  about  to 

g'ye  evidence  against  a  Prisoner  chaiged  before  magistrates.    Rbo.  v. 
lOHASD  Wbbstbb     327 

SUGAR  CANE,  CROP  OF.    See  Statutb  ov  Frauds. 

SUMMARY  JURISDICTION— i9mrus«  of  Summans^Smferal  Tenante.}^ 
When  one  only  of  several  occupiers  was  served  with  a  summons  under 
the  Tenants  Act  (17  Vic,  No.  10),  and  an  order  was  made  against  aU,  a 
prohibition  was  ^pranted.    J&r  parte  Hbndbbson  273 

SURETIES,  JUSTIFICATION  OF.    See  Pbothonotart. 

SYDNEY  CORPORATION  ACT-43  Fw..  JVb  2.—AMe»emmt  of  Batea^ 
House  oecupiedt  ioith  turrounding  land.] — Appellant  owned,  in  City  of 
Sydnev,  a  house,  surrounded  by  thirteen  acres  of  land,  in  the  occupa- 
tion of  a  tenant,  who  for  many  years  had  paid  rent  for  the  whole  of 
the  property.  The  Valuer  appointed  under  the  Sydney  Corporation 
Act»  assessed  the  annual  value  of  the  whole  property  at  £1,746, 
allowing  four  acres  of  land  as  sufficient  to  belong  to  tiie  house,  and 
oapitaliong  the  other  nine  acres,  and  assessing  them  at  6  per  cent,  on 
that  amount  lees  outgoings.  On  appeal  the  District  Court  Judge 
varied  this  mode  of  assessment,  by  assessing  the  house  at  £5^, 
capitalidnff  the  whole  of  the  thirteen  acres  as  before,  and  ttaaMm^g  the 
annual  value  of  the  whole  property  at  £1,275.  Held,  reversing  the 
decision  of  the  District  Court  Judge,  that  in  assessing  the  value  of  the 
same,  the  Valuer  should  have  endeavoured  to  ascertam  the  fair  average 
annual  value  of  the  whole  property  as  it  then  stood  as  occupied  Umd, 
and  that  the  rent  was  not  necessarily  the  test  of  such  value.  Maolbat 
».  Thb  Municipal  CouKcn.  OF  Stdnbt      291 

TENANCY.    See  Vbmdor  Aim  Pubghaseb. 

TOLIA- &imptum  "Attending  Futmaie''  2  Chd,  IV„  No,  12.]— A  hearse 
and  mouminff  coaches  passing  through  a  toll-bar  on  their  way 
to  the  house  where  the  corpse  is  lying  are  not  exempt  from  toll.  (P$r 
Faucbtt,  J.,  and  Winbbtbb,  J.,  Sir  W.  Mankino,  J.  diseentimttej. 
M» parte  Meek,  8  S.C.R.,  53,  oonndered.    Ji»  parU  Dixon      ...        ..      189 
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TRESPASS.    Sm  Obowv  Lands  Act, 

Highway. 

TRUE  COPT.    8$$  Bill  ov  Salb. 

UNLAWFULLY  WOUNDINa—16  Vic,  No.  17,  #.  S—Common  awawftL]— 
R.  was  char^^ed  witii  felonioasly,  unlawfiilly,  and  malidoiiBly  woanding 
W.  R.  with  intent  thereby  to  do  him  some  grieyoas  bodily  nann.  The 
Judge  directed  the  jury  that  R.  might  m  convicted  of  unlawfully 
woanding  under  16  Vic,  No.  17,  Sec.  6,  and  declined  to  direct  them 
that  R.  might  be  convicted  of  a  common  assanlt.  That  direction 
upheld  and  the  conviction  suBtained.    Rxo.  9.  Rawbon 128 

VENDOR  AND  WUCEASER  ^  Fidueiary  Vmdor  —  Covenant  offerimt 
Ineumbraneet — Outttandmc  Tenancy — LamagetJ] — Defendant,  amortoisee, 
sold  and  conveyed  land  to  Pluntiff  and  entered  into  the  ordinaiy 
covenant  against  incumbrances.  At  the  time  of  sale  the  land  was  in 
the  possesion  of  a  tenant  from  year  to  year,  who  refused  to  give  up 
possession.  Plaintifif  brought  an  action  against  the  Defendant  on  his 
covenant^  and  bhe  Defendimt  pleaded  non  eet  factum  and  a  denial  of  the 
breach.  Upon  motion  for  a  new  trial,  after  verdict  for  the  PlaintiiF 
with  £200  oamages,  held,  (per  Haboravx,  J.  and  Fauostt,  J.  Sib  W. 
Makking,  J.  dieeentiente),ikht  the  creation, before  the  sale,  of  a  tenancy 
from  year  to  year  was  a  breach  of  the  covenant.    Flotd  9,  Stewabt  ...        51 

VICE  AJ)mRALTY--Jurudtctum^yeeesearieteupplied  out  of  the  Juriedietion 
— Vice  Admiralty  Ceurte  Aet—2S  and  27  FtV.,  c,  24,  ».  10.]— The  Promovent 
shipped  on  board  a  French  vessel  as  steward  and  providore  under  an 
agreement  by  which  he  was  to  receiye  £6  a  month  as  steward,  and  be 
paid  at  a  varying  scale  per  diem  for  each  of  the  passengers,  officers,  and 
crew  as  providore.  The  libel  claimed  wages  and  necessaries  supplied 
both  within  and  outside  the  jurisdiction.  Held,  that  he  could  only 
recover  for  provisions  supplied  by  him  as  providore  within  the  juris- 
diction, and  that  the  payments  to  be  made  to  him  as  providore  oould 
not  be  considered  as  wages.    The  Ooban  Qxteen  99 

VOID  DEVISE    See  Will. 

WILL— Con<eruc<t(m—  '<  So  dying  *'^Bpet  of  iVovifo.]— The  testator  devised 
all  his  real  estate  to  trustees  in  trust  (as  to  a  portion  therof),  for  his 
children  by  name,  to  be  divided  between  and  amongst  them,  share 
and  share  alike,  and  the  several  and  respective  heirs  of  the  body  or 
bodies  of  all  and  ever^  of  them  lawfully  begotten,  "  subject  never- 
theless to  such  directions  and  limitations  and  surveying  as  herein- 
after mentioned.  '*  The  will  afterwards  contained  the  following  clause : 
— '*  And  as  to,  for  and  concerning  my  said  several  and  respective  real 
and  freehold  lands,  tenements  and  hereditaments  hereinbefore  given 
and  divided  in  the  respective  shares  and  proportions  to  and  amongst 
my  said  several  children  ;  I  do  hereby  direct  that,  in  case  any  one  or 
more  of  my  said  children,  shall  die  under  the  age  of  twenty-one  years, 
without  having  issue  lawfully  beeotten  at  his,  her,  or  their  death  or 
deaths,  or  bom  in  due  time  thereafter,  then  the  share  or  shares  of  him, 
or  them  so  dying  shall  accrue  and  go  to  the  survivor  or  survivors  of  my 
said  children  in  equal  shares  and  proportions,  if  more  than  one,  and  u 
but  one,  to  that  one,  and  be  assigned,  transferred  and  made  over  to 
him,  her,  or  them,  his,  her,  or  their  issue,  together  with  his,  her 
or  their  ori^;inal  share  or  shares;  provided  nevertheless  that,  in 
case  any  or  either  of  my  said  children  shall  marry  and  have  issue  of 
his,  her,  or  their  body  or  bodies  being  at  the  time  of  his,  her  or  their 
death  or  deaths,  or  bom  in  due  time  thereafter,  then  the  share  or  shares 
of  him,  her,  or  them  so  dying  shall  go  and  belong  to  his,  her,  or  their 
child  or  children  lawfully  begotten,  and  shall  not  survive  to  or  amongst 
the  rest  of  my  said  children  as  hereinbefore  expressed."  Heid^  that  we 
proviso  in  the  executory  devise  had  not  the  efifeot  of  outtLog  down  the 
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eitateB  tail  previouBly  limited  to  the  testator's  children,  and  that  the 
expression  ''  so  dying  **  in  such  proviso  did  not  mean  dying  at  any  time, 
hat  dying  under  a^e.  A  proviso,  as  a  general  role,  unless  there  are 
words  extending  its  application  to  the  whole  instmment,  shonld  be 
oonstmed  with  reference  only  to  the  clanse  inunediately  preceding  it. 
ChnsHOLM  9.  Waliord—Thk  Attobioct-Oeneral  9,  CmSHOLM         «..  1 

2.  Devite  to  att$tting  witmn—Bfuet  of  Codicil— ffevivor  of  void  deviio 
Parol  evidone$.] — By  a  will  executed  before  the  Wills  Act  (3  Vic,  No. 
5)  real  estates  were  devised  to  the  Plaintiff  who  was  one  of  the  attest- 
in£[  witnesses.  The  testator  made  a  codicil  a  few  days  after  the  will  and 
written  on  the  same  parchment  in  the  following  words: — "I,  J.  H., 
beinff  of  sound  mind  &c.,  do  also  give,  devise  and  bequeath  to  J.  H. 
[the  rlaintiff]  all  my  household  furniture,  books,  clothes,  and  other 
chattels  with  the  stock,  consisting  of  horses  and  other  cattle,  at  Shane's 
Park,  which  I  may  possess  at  my  decease.  I  also  declare  that  the 
foregoing  will,  bearing  my  seal  and  signature,  and  witnessed  bv  J.  F., 
S.  S.,  and  J.  H.,  tos^her  with  this  codicdl  is  mjr  last  will  ana  testa- 
ment." The  codicil  was  attested  "  as  the  last  will  and  testament "  of 
the  testator  by  three  persons,  the  Plaintiff  not  being  one.  Held  (over- 
ruling Harria  v.  Smart,  9  S.G.R.  83),  that  the  cocQcil  had  the  effect 
of  revivinff  the  devise  to  the  Plaintiff  in  the  oriflinal  will.  The  Judfie 
at  the  triu  admitted  evidence  of  what  was  saia  bv  the  testator  to  the 
person  who  was  sent  for  to  prepare  the  codicil.  Held,  that  the 
evidence  was  rightly  admitted.    Hajrris  «.  Harbis         247 

8. Undue  InJluenee'-aapacUy    qf    Tntator—Death-hed     WiU.}— The 

verdict  of  a  jury  upon  issues  directed  in  an  Ecclesiastical  Suit  does  not 
bind  the  Jnag^,  and  he  is  entitle«i,  notwithstanding  the  verdict,  to  act 
u^n  his  own  view.  Where  a  jury  found  that  a  document  was  the  last 
will  of  M.  H.,  that  he  was  at  the  time  capable  of  making  a  will,  and 
that  it  was  not  obtained  bv  undue  influence,  Stb  W.  Manning,  J., 
pronounced  against  the  will,  and  the  full  Court  on  appeal  held  that  he 
was  right.  XJndue  influence  need  not  be  proved  by  direct  evidence, 
but  the  question  must  be  decided  upon  a  consideration  of  all  the 
circumstances  in  each  particular  case  The  circumstances  tftn<1ing  to 
show  undue  influence   considered   and  explained.     Gallaosan   v. 
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WITNESS.    Si$  CosiB. 

WORDS.    3m  Will. 

7BABLT  HIBING.    8o$  Mastib  and  Sbbyant. 


ABSENT  FEMALE  PETITIOKER.    Set  Domioil. 

* 

ADULTERY — The  Ck>nrt  refused  a  decree  and  dismined  a  petition  for  a 
diasolation  of  marriaee,  when  it  appeared  that  the  Petitioner  had  Ured, 
and  was  living,  in  aanltery  after  the  date  of  the  marriage  with  the 
Respondent,  and  after  she  had  herself  oonunitted  adnltery.     Dobinbov 

9.  DOBINSON  AND  HOBSOir.    (d)  16 

AFFIDAVITS,    fi'ee  Pwttiok. 

AGREEMENT  BT  MARRIED  WOMAN.    See  Sfbcoic  PsBfOBMANCOi. 

APPEAL — Where  a  decree  has  been  made  the  mode  of  procedore  on  appeal 
is  by  petition  of  appeal  as  in  equity,  and  not  by  rtUe  nisi  as  at  Common 
Law.    Fattdkini  «.  Fattorini.  (d) 10 

ATTACHMENT — A  suit  of  attachment  for  non-payment  of  costs  cannot  be 
granted  in  the  Divorce    Jurisdiction.        6rkdek    v,   Brxden  and 

BIGAMY.    See  Adultbrt. 

CONSTRUCTION  OF  WILL.    Se$  Wilu 

CONTRACT— Messrs.  W.  and  McC.  sold  to  Messrs.  W.  and  B.  lands  and 
stock  for  £9,000,   of  which  £4,000  was  paid  in  cash,   residue  by 

fromissorv  notes  at  one,  two,  three,  and  five  years  respectively 
^ortion  of  the  land  was  guaranteed  freehold.  W.  and  B.  entered  into 
possession,  and  for  fourteen  months  as  owners  dealt  with  the  property, 
selling  the  stock,  Ac.  The  promissorv  note  first  due  was  not  met. 
W.  and  McC.  re-took  possession  of  the  lands,  and  re-sold.  W.  and  B. 
sequestrated  their  estate.  Held,  in  a  suit  brought  bv  the  Oflicial 
Assignee  of  W.  and  B.  that,  by  re-selling,  W.  and  McC.  had  rescinded 
the  contract  with  W.  and  B.  Decree  accordingly.  Sandbman  v, 
Wilson  and  Anothbb  (e) 1 

COSTS.    S99  Atiaohhent. 

CROWN  LANDS  ACT  OF  1861.     See  Trustee  Act  of  1862. 

DECREE.     See  Appeal. 

contbaot. 

Specific  Performance. 

DOMICIL — A  marriage  was  solemnised  at  Hong  Kon^.  The  Respondent 
afterwards  deserted  the  Petitioner  and  came  to  live  m  this  Colony,  where 
he  acquired  a  domicil.  The  wife,  a  resident  in  Shanghai,  presented  a 
petition  for  a  divorce  on  the  p;rounds  of  desertion  and  adultery.  Held 
that,  as  the  domicil  of  the  wife  is  the  domicil  of  the  husband  the  wife 
has  a  right  to  institute  proceedings  for  divorce  at  the  Court  of  her 
husband^s  domicil.     Halket  v.  Halket  (d)        12 
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DOWER— J.  U.  died  in  1844,  leaving  a  widow  entitled  to  dower.  By  hia 
will  he  devised  all  his  real  estate  by  one  general  devise  to  trustees 
upon  trusts  in  favour  of  his  ^ve  sons  and  one  grandson,  and  bequeathed 
the  income  of  portion  of  his  personal  estate  toliis  widow.  The  trustees 
were  empowered,  durinff  the  minority  of  his  youngest  son  and  his 
mndson,  to  mana^  and  let  the  lands  devised  to  them  •  respectively. 
There  was  ako  a  direction  that  in  the  event  of  the  death  of  any  of  the 
testator's  sons  without  children,  his  share  should  go  to  the  survivors. 
The  widow  received  the  income  bequeathed  to  her.  A  suit  was  after^ 
wards  commenced  for  the  administration  of  the  trusts  of  the  testator's 
will  and  for  partition.  A  receiver  was  appointed,  and  the  rents  and 
profits  of  the  real  estate  were  paid  into  Coiurt.  It  was  referred  to  the 
Master  to  ascertain  the  persons  entitled  to  the  funds  in  Court.  The 
widow  put  in  a  claim  to  aower  which  was  disallowed  by  the  Master. 
The  widow  excepted  to  the  Master's  report,  and  the  exceptions  were 
overruled  by  the  Primary  Judge.  Hel/,  on  appeal  {p^  Faucbtt,  J*, 
and  Sir  W.  Manning,  J.,  Habobavb,  J.,  dissmtimtej^  that  the  widow 
was  not  put  to  her  election  by  the  provisions  of  the  will,  but  was 
entitled  to  dower  out  of  the  funds  in  tk)urt.     Underwood  v  Under- 
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ELECTION.    S^e  Dower. 

GOLD  FIELD  ACT  OF  1861.    See  Trustee  Act  of  1862. 

HUSBAND'S    PETITION    FOR    DISSOLUTION    OF    MARRIAGE. 

8e0  Adultert.  ' 

JURISDICTION.     See  Domicil. 

LEASE,  POWER  TO.    See  Dower. 

LUNACY  ACT — The  Master  in  Lunacy  has  original  jurisdiction  to  enter- 
tain, and  report,  on  "proposal  and  state  of  facts"  respecting  the 
dealing  with  an  estate  without  any  order  of  reference  from  the  (>>urt, 
or  prior  petition.     JBx  parte  J.  A.  LscH  {e) 58 

MARRIED  WOMAN.        See  Specific  Performance. 

MASTER  IN  LUNACY.         Lunacy  Act. 

PARTIES.  Specific  Performance. 

PARTNERSHIP— Prior  to  the  month  of  August,  1873,  A.  and  B.  were  the 
registered  proprietors  as  tenants  in  common  in  fee-simple  under  the 
provisions  of  the  Beal  Property  Act,  subject  to  a  mortgage  to  one  T.  W., 
of  certain  lands  known  as  the  New  Lambton  Colliery  Estate,  which, 
together  with  the  necessary  machinery  and  plant  for  working  the  same  ' 
hiM  been  purchased  and  acquired  by  them  with  partnership  moneys, 
and  which,  at  the  time  of  B's.  contract  with  C,  hereinafter  mentioned, 
was  being  worked  by  A.  and  B.  under  a  partnership  agreement  as 
**tk  going  concern."  C.,  at  the  time  of  his  said  contract  with  B.  was, 
and  had  for  some  time  been,  the  confidential  clerk  and  manager  of  the 
partnership  business,  and  as  such  was  cognizant  of  all  its  affairs,  and 
there  were  then  certain  current  contracts,  including  a  contract  for  the 
supply  of  coal  to  the  E.  and  A.  Coal  and  Copper  Co.,  which  was  an 
onerous  one,  inasmuch  as  the  selling  price  Of  coal  was  considerably  in 
advance  of  the  price  at  which  the  coal  was  contracted  to  be  supplied  to 
the  company.  A.  had  also  devoted  and  expended  much  of  his  time, 
ener^,  and  capital,  and  given  all  the  benefit  of  long  established  com- 
mercial relations,  and  undertaken  large  financial  responsibilities  in 
working  the  mine,  and  developing  the  ^ade  for  the  sale. of  coal  there- 
from. In  August,  1873,  C.  purchased  from  B.  his  moiety  of  the  lands 
and  machinery,  and  B.  having  refused  to  perform  this  contract  C.  filed 
a  bill  against  him  praying  for  specific  performance.  It  was  ultimately 
decreed  that  the  contnuot  should  be    specifically  performed,  and  B. 
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afterwards,  on  the  6th  March,  1875,  in  parsoance  of  the  said  decree, 
delivered  possession  of  his  moiety  of  the  said  lands  and  machinery 
to  G.  Li  a  decree  on  farther  direotions  in  the  said  suit  for 
specific  performance  between  C.  and  B.  it  was  ordered  that  all  parties 
shoold  do  and  execute  all  proper  conveyances,  lands,  and  assaranoes. 
and  that  B.  should  convey  and  assicn  to  G.  his  heirs,  exectitors,  adminis- 
trators  and  assigns,  bv  all  proper  deeds  and  assurances  the  said  moiety 
of  the  said  mine,  witn  machinery,  plant,  and  appliances  of  all  kindis 
attached  to,  and  belonsing  to  it.  G.  had  not  obtained  any  transfer  of 
B.*s  interest  as  ordered,  in  a  suit  in  which  G.  and  his  two  brothera 
(who  claimed  to  be  interested  in  C.*s  share)  were  Plaintiffs,  and  in 
which  B.  and  the  executors  of  A.  were  Defendants.  Held  (npholdiug 
the  decree  of  the  Primary  Judge),  that  the  Plaintiff  G.  shoula  obtain 
from  the  Defendant  B.  a  transfer  of  his  moiety  of  the  said  mine,  plant, 
machinery,  and  other  property.  Held  also,  that  the  Plaintiff  G.  snould 
do  and  execute  all  such  deeds,  bonds,  matters  and  things  requisite  for 
protecting  the  Defendants  against  one  moiety  of  the  responsibilities 
under  the  contract  with  the  E.  and  A.  Goal  and  Gopper  Gompany. 
aeld  also,  that  upon  the  Plaintiff  G.  obtaining  such  transfer,  and  exer- 
cising and  doing  all  such  deeds,  bonds,  matters  and  things,  the  De- 
fendants, the  executors  of  A ,  were  entitled  to  an  enquiry  as  to  what 
amount  was  a  just  allowance  and  compensation  to  be  made  and  paid  by 
the  Plaintiffs  to  said  Defendants  as  such  executors  as  aforesaid,  in  re- 
spect of  the  time,  money,  and  expense  laid  out  and  employed,  and  the 
risks  run  and  responsibilities  incurred  by  A.  in  the  making  of  the  said 
mine  and  the  development  of  the  said  trade  for  the  sale  of  coal  there- 
from, and  in  conducting  the  said  business  of,  and  in  connection  with, 
the  said  colliery. 

One  of  G.'s  brothers,  D.,  on  behalf  of  himself  and  brothers,  procured  an 
assignment  from  T.  W.  of  his  mortgage  security,  and  without  notice  to 
A  Held,  in  a  suit,  by  the  executors  of  A.  against  G.  and  his  two 
brothers,  that  inasmuch  as  it  appeared  to  the  Gourt  that  D.  was  jointly 
interested  with  G.  in  the  purchase  of  B.'s  share,  he  ought  not  to  be 
treated  as  an  independent  assignee  of  the  mortgage  to  T.  W.  Dibbe 
and  Others  9.  Brown  and  Others  (b),  Brown  and  Another  v,  Dibbs  and 
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PARTNERSHIP  LIABIUTY.    Se$  Partnership. 

PETITION.    8ie  Afpkal. 

All  petitionB  under  the  Matrimonial  and  Divorce  GauBes  Act,  toother 
with  the  affidavits  verifying  the  statements  therein  must  be  filled  m  the 
first  instance  before  being  made  use  of  for  any  purpose.  Sx  parU 
Shippard. 

2.— D.  presented  a  petition  for  the  dissolution  of  marriage  to  the  Judge. 
Aooompanying  thepetitioi!  ^cre  certain  affidavits,  verifying  the  state- 
ments therein.  Tne  Judge  declined  to  accept  the  petition.  Held 
(Harorayb,  dissenting)  that  the  petition  and  affidavits  should  have 
been  filed. 

POWER  OP  APPOINTMENT  BY  MARRIED  WOMAN.    See  Sptcotc 
Pbriormancb. 

PRACTIGE.— ^  PRTinoN. 

Attachmbnt. 

AppBAr.. 

LuKACY  Act. 

The  1st  and  2nd  rules  of  July,  1873,  are  ultra  viree  as  far  as  they  imply 
that  petitions  with  the  verifying  affidavits  need  not  be  filed  until  the 
petition  be  accepted.     Ex  parte  Sheppard  In  re  Dibbs  v,  Dibbs  (d)  ... 


PA0B 
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RBSCISSlOlN  OF  OONTRACT.    8e$  Gomy&aot. 

RULES.    8m  PRACtiGX. 

dALE  BY  TENANT  IN  COMMON.    Su  Partmsbhbif. 

SALE  OF  L^NDS.     See  Contract. 

TAIL  MALE,  ESTATE  IN.     See  Will. 

TRUSTEE  ACT  OF  lS52-Oold  Fields  Act  of  1861— Cnnoii  LantU 
Alienation  Act  of  lS61—Vfseting  Order,]  In  1862,  L.  T.  and  J.  T.,  ms 
partners,  oocopied,  under  a  bosineaa  license  iasned  in  acoordanoe  with 
the  Gold  Fields  Act  of  1861,  a  parcel  of  land  in  Forbes,  and  erected 
thereon  business  premises.  Thereupon  they  applied,  under  the  8th 
section  of  the  Crown  Lands  Alienation  Act  of  1861,  to  purchase  that 
parcel  of  land  in  consideration  of  those  improvements.  In  October^ 
1862,  L.  T.  sold  his  interest  in  the  business  to  J.  T.,  and  retired  from 
the  partnership.  In  December,  1862,  J.  T.  mortgaged  the  land  and 
preniises  to  J.  H.  On  the  31st  January,  1863,  J.  T.  absolutely 
Conveyed  all  of  his  riffht,  title,  or  interest  in  the  land  and  premises  to 
J.  H.  in  fee.  In  April,  1863,  J.  H.  paid  into  Colonial  Treasury  £37  88., 
the'price  duly  fixed  by  appraisement  under  the  section  8  of  the  Crown 
Xiands  Alienation  Act  orf  1861,  for  the  purchase  of  the  parcel  of  land. 
That  sudi  was  paid  out  of  his  own  moneys,  but  was  expressed  to  be 
pikid  by  him  as  agent  for  L  T.  add  J.  T.  under  the  impression  that, 
as  they  had  beeli  the  original  occupiers  of  the  land,  ana  as  they  had 
applied  to  purchase  in  coxteideration  of  improvements,  the  grant  could 
only  issue  in  their  names.  On  the  6th  of  December,  1865,  a  n-ant  of 
the  land  from  the  Crown  was  issued  in  the  name  of  L.  T.  and  J.  T.  in 
ffee  as  tenants  in  common.  L.  T.  and  J.  T.  Mt  Forbes  before  1865,  and 
6ould  not  be  found.  Since  1863  J.  H.  had  been  in  peaceable  possession 
of  the  land  and  the  premises.  The  grant  from  the  Crown  had  always 
remained  in  the  possession  of  the  Registrar*-6eneral.  On  a  petition 
setting  out  those  facts,  a  vesting  order  granted  to  J.  H.  j&  parte 
JoBEPH  Hbrrino  (■) 12 

VESTING  ORDER.     See  Trustbb  Act  of  1852. 

• 

WILL — W.  H.,  by  will,  devised  lands  upon  the  death  of  his  sons,  W,  H. 
and  R.  T.  H.,  and  in  default  of  issue,  which  failed,  to  the  use  of 
testator's  grandsons  (naming  them)  during  their  respective  lives  as 
tenants  in  common,  and  as  to  the  respective  shares  of  each  of  such 
grandsons,  to  his  first  and  other  sons  successively,  according  to 
seniority  of  birth,  in  tail  male,  with  cross  remainders  in  tail  male. 
The  will  contained  the  following  proviso  : — '*  Provided  always  that  if 
any  person  whom  I  have  made  tenant  in  tail  male  of  my  estate  shall 
be  bom  in  my  lifetime,  then,  and  in  such  case,  I  revolce  the  devise  so 
made  to  him,  and  in  lieu  thereof  I  give  and  devise  the  hereditaments 
comprised  in  such  devise  and  appointment  to  the  use  of  the  same 
person  respectively  for  the  term  of  his  or  her  natural  Ufe,  and  after  his 
or  her  decease  to  the  use  of  his  or  her  first  or  every  other  son 
respectively  according  to  their  respective  seniorities  in  tail  male." 
One  of  the  grandsons  named  W.  M.  H.  G.  had  a  son,  W.  K.  G.,  bom 
in  testator's  lifetime  ;  at  the  date  of  the  suit,  that  son  had  an  infant 
son  living.  Held  (Windeter,  J.,  dissenting),  that  the  proviso  had  the 
effect  of  cutting  down  the  estate  in  tail  male  devised  by  the  will  to 
W.  K.  G.  to  an  estate  for  life  with  remainder  in  tail  male.  {Fer 
WiNDBTKR,  J.,  the  will  should  be  construed  as  speaking  from  its 
date,  and  the  proviso  did  not  affect  the  estate  devised  to  W.  K.  G.) 
RoBRRTB  V.  Gibbons  and  Others  (E)        

WORDS,  '<  SHALL  BE  BORN  IN  MY  LIFETIME."    See  Wtlu 
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